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APPENDIX 


TO 

POTHIER ON OBLIGATIONS. 


NUMBER. I. 

(Referred to, Vol. I. p. 28, 29.) 

Of Illegality in Contracts. 

I N adverting nlore particularly to contrails which are void as 
being illegal in their nature, I fliall not at prefent dwell upon 
thofe exceptions which are perfonal to the immediate parties tt the 
contrail, as being founded upon fraud, extortion, or any undue ad- 
vantage taken by one party of the neceflitics of the other, but (dif* 
miffing fuch with the general remark, that the Englijb courts of 
law and equity will, in every cafe attended with thofe circumftances, 
decide according to the great principles of univerfal juftice,) fliall 
proceed to fome obfervations refpe&ing contracts, the illegality of 
which is founded upon reafons of public utility and moral reditude. 
Wherever an engagement is entered into with a view to contravene 
the general policy of the law, no form of'expreffion cart remove the 
fubftantial defeat inherent in the nature of the tranfa&ion ; the law 
will inveftigate the real objeft of the controlling parties, and if that 
is repugnant to the principles eftabliflied for the general benefit of 
focicty, it will vitiate the moil regular initrument which ingenuity 
can contrive. 

This fubjeft was moil ably difeufled by Lord Ch. J. Wilmot in 
the cafe of Collins v. Blantern , 2 Wilf. 347. A bond in the ufual 
form for payment of money was alleged to be given as an indemnity 
for a note entered into by the obligee for compounding a profecu- 
tion for perjury. In fupport of the bond it was contended that no 
averment Ihould be admitted of its being given upon an illegal con- 
fideration not appearing on the face of it. In the courfe of his 
judgment the Chief Juftice ufed the following expreffions : c< The 
manner of the tranfadion was* to gild over and conceal the truth, 
and whenever courts of law fee' fuch attempts made to conceal 
Vol. II. B wicked 
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wicked deeds, they will brufli away the cobweb varnilh and (hew the 
tranfa&ions in their true light. This is a contraft to tempts jnan 
to trail igrefs the law, to do that which is injurious to the cOmmuni* 
ty — it is void by the common law, and the Peafon why the com- 
mon law lays fuch contrails are void is for the public good — you 
(hall not ftipulate for iniquity. All writers upon our law agree in 
this, nb polluted hand (hall touch the pure fountain of juftice.” — 
The whole Yo&lhe judgment, from which thefe extra£t$ are made, 
may be ftrbngly recommended to the perufal of all who are engaged 
in juridical inquiries. 

Many of the exceptions which fall within the fcope of this divi- 
fion are contrary to the immediate juftice which would prevail in a 
moral view between the contracting parties ; but the public tri- 
bunals will not afford judicial affiftance to tliofe whofe objeCt is to 
infringe the general policy of the law, or to prejudice the rights 
and intercfls of others (a ) ; and perhaps it is one of the greateft 
fecurities againft tranfadtions of this defeription, that the contract- 
ing parties can have no redrefs againft each other, and that where 
they are equally guilty of an infraction of the law, the claims of 
either may be effectually refitted. 

Upon this fubjeCt it can hardly be neceilary to ftate, that tranfac- 
tions which have for their objeCt the encouragement of manifest 
crimes, fuch as murder, theft, perjury, and perfonal outrage, can 
never receive the fanCtion of a court of judicature ; and any en- 
gagement of a reward to abftain from fuch crimes is equally dif- 
countenanced, as it might effectively lead either to criminality or 
extortion. 

(a) In the.cafe of Tar font v. * Thompfon t i H. E. ^12., in which It was decided that an 
agreement by oneperfonto pay a cr.mpcnfation to another for retiring from a public office, 
provided tbe former was appointed 10 fucceed him, was void \ Lord Loughborough conclud- 
ed bis judgment as follows % « This agreement, reding on private contract and honour, mop 
perhaps be fit tone executed by the parties, but can only Lc enforced by considerations which 
3pply to their feelings, and is not the fubjeft of an aftion. The law encourages no man to 
he unfaithful'to his promife; but legal obligations are, from their nature, more circumfcribed 
than moral duties.'* 

In another cafe, where the party to a contract objected to it as being a fraud on the revenue. 
Lord Mansfield faid, the objection that a contrail is immoral or illegal, as between plaintiff 
and defendant, founds at all times very ill in the mouth of the defendant. It is not for his 
fake however that the objection is ever allowed ; but it is founded on general principles of 
policy which the defendant has the advantage of, contrary to the real juftice between him and 
r.he plaintiff, by accident, if I may fo fay. The principle of "pubic policy is this i Esc dolo 
mala non critvr affio. No court will lend its aid to a man who founds his caufe of a&ion 
upon an immoral or illegal aft. If from the plaintiffs own dating or otherwife, thecaufe of 
action appears to arife ex turpi caufa , or the tranfgreffion of a pofitive law of this country, 
there the Court fays he has no right to be aflifted. It is upon that ground the Court goes, 
not for tbe fake of the defendant, but becaufe they will not lend their aid to fuch a plaintiff* 

So if the plaintiff and defendant were to change fides, and the defendant was to bring hit 
iCfcion againft the'plaintiff, the latter would then have the advantage of it j for where both 
are equally in fault, potior efi conditio dtf endemic * . Holman ?. Johrfim , Gmp.' 341. . 

There 
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- There is a tradition that a fuit was inftituted by a highwayman 
againlbhis companion to account for his (hare of the plunder, and a 
copy of the proceedings has been publilhed as found amongft the 
papers of a deceafed attorney. It was a bill in the Exchequer, 
which avoided Hating in dire& terms the criminality of the engage- 
ment, and is founded upon a fuppofed dealing as copartners in rings, 
watches, &c. but the mode of dealing may be manifeftly inferred. 
The tradition receives fome degree of authenticity, by the order of 
the court being fuch as would in all probability enfue from fuch 
an attempt. The order was, that the bill Ihould be difmified with 
cofts for impertinence, and the folicitor fined 50 /. The printed 
account is accompanied by a memorandum which Hates the parti- 
cular times and places where the plaintiff and defendant were after- 
wards executed. Europ . Mag. 1787, vol. ii. p. 360. {a). 

Contracts with a view to future proHitution are illegal ; but an 
engagement by way of reparation for paH fedu&ion will be fup- 
ported, if it is not accompanied with any purpofe of future cohabi- 
tation. Marchionefs of Annandale v. Han is, 2 P. W ms, 339. Lady 
Cox’s cafe, 3 P. Wms. 339. Walker v. Perkins , 3 Bur. 1568. 
Priejl v. Parrott , 2 VeJ. 160. 


(a) John Everet again ft JJepA Wiliams. The b’’l Gated that the plaintiff was (killed in 
dealing in feveral commodities, fuch as pl.te, ring-, watches, ft c. that the defendant app’ied 
to him to become a partner ; that they entered inro p 3 itn<rftiip, ind it Has agreed that they 
Ihould equilly provide all forts of neceflui-s, fuch as hortes, fiddle*-, bridles, and equally 
bear all rx pences on the toad*?, and at inns, tavern*, or ale-houfcg, or at makers or fairs. 
“ And your orator and the faid Joseph JVuhami proceeded jointly In the lud bufinefs with 
good fuccefs on lloutjlow heathy where they dealt with agemlemm fot a gold watch, and 
alter wards thefaid Jt,eph Wham tild your orator that Finhley in the county of M tUlefex 
was a good and convenient place to deal in, and that commodities were very plenty at Finch- 
ley aforefaid, and it would be almoft all clra- gam to them: t l <at they went accordingly, and 
dealt with fe\eral gentlrmen for divrrs watches, rings, fword', cane*?, hats, cloaks, horfe*?, 
bridles, (addles, and other thing* . that about a month afterwards the faid Jvfeph Whams in- 
formed your oraror that there was a gentleman at Bhckheatk who had a good horfe, faddle, 
bridle, watch, fwoid, cane, and ottier tl ings to difpoie oi, which he Lelieved might be had 
for tittle or no money s that they accord ngly went and iret %ith the faid gentleman, and 
after f me fmall difeourfe they dealt for the laid horfe, Sec. that your orator and the faid* 
Jofeph Wiliams continued their joint dealings together until Michaelmas a.id dealt together 
in frveral places, «ias. at Bayjbot in Surry, Saltjbury in Wiltjbxre , Hampjtead in MiddlejeX, 
and elfewhere to th<* amount of zocol and upwards "—The reft of the bill is in the ordinary 
form lor a partner (hip account. 3d October 1*125, on l ^ e morion of Serjeant Girdltr the bill 
referred for fcandal and impertinence. 19th November , Report of the bill as fcandalous and 
impertinent confirmed \ and order to attach White and Wreatkcoek the folicitori. 6th Decembtr, 
The folicitors brought into court and fined 50/. each 3 and ordered that Jonathan Colima 
Cfq. the counfel who figned the bill, (hould pay the cofts. The plaintiff was executed at Ty- 
burn in 1730, the defendant at Maidfione in 1735. Wreathcock the folicitor was convided of 
robbing Dr. hanca/ter, in 1 73$, but reprieved and tranfported. Lord Kenyon in the cafe of Bid* 
dUy v. Moore, Appendix to Clifford's Reportfyf Southwark Election, has referred to this cafe. 
But, upon examining the office, the account Is not fupported. Taking the cafe at a fup- 
pofititiout one it fufficicntly illuftcates the general principle. 

B 7, Every 
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Every tranfaCHon the objeft of which is the violation of a public 
or private duty, is alfo void fuch are bribes for appointing to 
•offices of trufl:, private engagements that an office fhall be held in 
truft for a perfon by whofe intereft it was procured, agreements to 
ftifle a profecution for any crime of a public nature, bonds to re- 
compenfe the procuring a marriage (a). See Parfotts v. Thompfon , 
2 H. B . 322.; Garforth v. Fear on, id. 327. \ Blackford v. Prejlon 9 
8 T. R. 89.; Collins y. B lantern, 2 WUf. 347. 

A perfon who contracted to keep horfes for government, agreed 
with another who was under contract to fupply him with forage, 
to commute a part of the forage for money *, this was holden to 
be void as a fraud upon the public. Wallis v. Baldwin , Doug. 450. 

• Tor the fame reafon the law will not fupport a promife to in- 
demnify an oflicer for aCting contrary to his duty, or in fhort any 
other engagement which falls within the fcope of the general prin- 
ciple. 

Upon the examination of a bankrupt rcfpe&ing particular fums 
which hcwas charged with, having received, a perfon promifed that if 
the affignees would forbear to proceed in having that examihation 
taken, he would pay a fum of money for the benefit of the eftatc* 
Tins promife was ruled to be void, as it was the intention of the 
legiflature that the creditors fhould have the full examination of the 
bankrupt, as to the ftate of his effefts and the difpofition of them, 
and the promife was to induce the affignees and commiffioners to 
forbear doing their duty. Nerot v. Wallace , 3 T. R . 17. 

An intention to defraud the public revenue is a frequent caufe 
of vitiating contra&s; but the law of one country does not inter- 
pofe to proteCt the revenue of another *, and therefore an engage- 
ment, valid in other refpeCts, is not defeated by any contrivance to 
evade the revenue laws or fpecial commercial regulations of a fo- 
reign country {b). 

And even where goods were purchased abroad with an intention 
by the buyeT to fmuggle them into England ; it was held that an 
aCtion might be maintained for the price, although the feller was 
' acquainted 

{ft) The cafes refpeftmg marriage- brokage are collected in Mr. Fonblanqut'o notes to the 
'ilrtahje of Equity, book u ch. iv. f. 10. Sea alfo the cafes of Scrihhlehill f. Brett, in the 
laft edition of Brown* i Pari. Cafes, It. 144.; Booth v. Warrington (E) ib. if. 163. and 
Ahr font 1. Arubtknot (Vifc.) ibid. viii. 247. Appendix II. 

( 4 ) Pothicr in his treaties on Insurance makes fome obfervations in opposition to this 
principle, which are apparently very judicious. Having cited a judgment from Palin, in 
which it was held that, it was not forbidden to a Frenchman to csify on in tteign country, 
a commerce prohibited by the laws of fuch country, and that therefore the rUk of confifca- 
tion might be Snfured like other perils of the fes ) he obftivea that this principle appears 
faife \ for that thofe who carry on commerce in any country, are obliged by the law of nations, 
and alfo by the law of nature, to conform, in refpe& to fuch commerce, to the laws ofthe 
country where they carry it on. Every fovereign has empire and jurifdi&ien over what* 
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acquainted at the time with the illegal intention of the putchafer. 
But it was faid that if the feller had any concern in running the 
goods into England , he would have been* an offender againft the 
laws of this country. Holman s* Johnfon, Cowp, 341. (a). 

It is clearly fettled that if any engagement is entered into for giv- 
ing a fortune preparatory to an intended marriage, no private tran- 
fa£tion to defeat the e fie 61 of it can prevail even as between the im- 
mediate parties. Were it other wife, there would be a conflant op- 
portunity of delufion, and confents to marriage might be obtained un- 
der the .fallacious appearance of property which in fad didnot exift. 

The creditors of an infolvent perfon having agreed to accept a 
compofition of their debts, one creditor refufed to fign the deed of 
compofition without having a note for the remainder of his debt, 
and the note was held to be void as being a fraud upon all the other 
creditors ; for it prevented the debtor's being put in that fituation 
which was the inducement to them to fign the deed and relinquifh a 
part of their demands. Cochjbott v. Bet met, 2 7 \ R. 763. And upon 
the fame principle, where a perfon who could not raife money to 
purcliafe the goods in a houfe which he had taken, prevailed upon 
a friend to give for them what was reprefented to be the full price ; 
but a promiflory note was privately given for a further fum ; this 
was held to be a grofs fraud upon the perfon who was induced to 
advance his money under the fuppofition that it was the complete 
purchafe money for the goods, and the note was therefore adjudged 
to be void. Jachfon v. Durham , 3 T. R. 551. But where a com- 
petition was agreed to be taken by inftalments, the infilling upon an 
additional fecurity for the payment of thofc initalmcnts was not 
deemed fraudulent, as there was no intention of exafling any 
greater fatisfadtion than was generally agreed upon. Fife v. Ran- 


ever is done in the country where he hat a right to command, and confequcntly he has a 
right to make laws refpefting the commerce that takes p ace in his country, which (hall be 
obligatory upon foreigners as well as upon his own fubjelts. It cannot be difputed that a 
foveieign has a right to retain in his territories certain merchandizes which are there, and to 
prohibit their exportation. To export them then without his orders, is to infringe his right 
of retaining them, and is confequently an injuftice. 

(a) See the extra# from Lord Mansfeld'% opinion in this cafe, ante, p. %. n. (a). See 
alfo the cafe of Biggs v. Lawrence, 3 T. R 4^4 in which it was held, that no adti> n could 
be maintained by four partners, three of whom lived in England and the ocher in Gne'njy, 
upon a fale of goods made by the latter, and (hipped in a manner adapted for fnouggling. Ie 
has been fince held, that even a foreigner could not recover in our courts the price of goods 
fold with a knowledge that they were intended to be fmuggled into this country, and packed 
by him in a particular manner for that purpofe. fPaymell v. Reed , 5 T. R. 599. See alfo the 
cafe of Ligktfoot v. Tenant, t Bof • & Pull . 551. in which it was held to be a good plea in aa 
a#ion uponabond, that it was given by the defendant to the plaintiff for the price of goods 
fold by the latter to the former, to be by him ihipped in London tor OJlead , ro be there (hip- 
ped for the Eafl Indus , in which cafe Lord Cb. Juftice Eyre confidered with fume pariicuiaiicy 
the degree of participation by the (feller in the illegal condu# of the buyer, which might 
afife# the validity of the contra#, 

B 3 dall t 
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. daily 6 7 . R. 146. But foe the Cafe of Leicejler v. Rofe y 4. Ea/l. 17a. 
, In which (fubfequent to this work going to the prefs), the obtaining 
fuch an additional fecurlty was under the circumftances ruled 
to be fraudulent, and the fecurity confequently adjudged to be void. 

Puffing at auQiofls is a fraud upon the purchafers, and there- 
fore a perfon cannot have any legal afliftance in recovering a fatis- 
fa&ion for his attendance for that purpofe. Treatife of Equity 24. 
and fee Walker v. Nightingale, Bro . Pari . Ca. iv. 193. And it was 
held upon very full confideration that a perfon who employed an auc- 
tioneer could not maintain an action againft him for felling the pro- 
perty under a certain price (the argument, taking the intention that 
there (hould be a private bidder forgranted). B exwell v. Chri/iie, 
Cowp 395. 

An engagement founded upon the oppreflion of a fhird perfon 
is equally deftitute of legal efficacy, as if founded upon fraud. Such 
was the cafe where a flieri/Ps officer received a fum of money from a 
defendant for admitting him to bail, and agreed to pay the bail part 
of the money which was fo exacted. Slotejhury v. Smithy 2 Bur . 
924. 

As the public are interelted in the freedom of trade, any agree- 
ment for the unlimited reftraint of a perfon in following his lawful 
occupation is utterly void 5 but an agreement not to follow an oc- 
cupation within particular limits may be good, provided it is founded 
upon an adequate confideration. In a recent cafe it was decided 
that taking a perfon as an- affiftant in the bufinefs as a furgeon was a 
fufficient confideration for a bond not to exercife the fame profeffion 
afterwards within a certain di dance of the employer’s place of re* 
(idence. Davis v. Mqfon, 5 T. R. 1 18. It is the policy of the 
law to reprefs agreements in reftraint of marriage ; therefore a bond 
from a woman to a man to pay a fum of money if fhe married any 
Other perfon was holden to be void, being eflentially different from 
the legal contraft of mutual promifes to marry. Low v. Peers, 
4 Bur . 2224. 

Without entering into a more particular enumeration of the fe-. 
veral grounds which affeft the validity of contrads, whether by 
virtue of the general principles of reftitude, or by the particular po- 
licy and inftitutions of our own country (a), it will be proper to 
ksep it in view as a leading proportion, that an illegality in the ob- 
jett of a contraft will fruftrate the ftri£ieft regularity in form and 
expreffion. A fale at an exorbitant price of fome article of trifling 
value is a common cover to a bribe. A wager is alfo frequently 

(e) Mr. FowMenfut gives an accurate fumtnary of the law upon this fobjeft, when ho 
obfervra chat confide* aeiona againft the policy of the common law, or againft the provifiona of 
0 ifatute, or againft the policy of juftice, or the rules and claims of decency, or the diAatec 
of morality , are void in law and equity. Trta/ife 9/ Equity, b. 2, c. 4. f. 4. 
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the difguife of an illegal tranfadion. ' But thefe contrivances are 
totally inefficacious, when the real jntention can be fufficiently. 
detected. Indeed wagers are void if they are of fuch a nature that 
they might have an illegal tendency, although they are not accom- 
panied by an illegal intention in the particular inftance ; as' a wager 
between two voters refpe&ing the event of an elcdion. Alien v. 
Hearn, 1 T. R. 56. and a contrary determination would be in effeft 
a general protection to illicit tranfadions. 

Where money has been paid on account of an illegal contract, 
e. g. procuring a place in the cudoms, the performance of which 
is incomplete, as for procuring an office, it has been held that the 
party might refcind the contrad and recover back the money before 
the office was procured. Walker v. Chapman , cited Doug, 471. (a). 
And where a wager was laid upon an illegal fubjed, as a boxing 
match, it was decided that either of the parties might maintain an 
adion for the money which he had depofited, before the wager was 
decided. Cotton v. Thurland , 5 T. R, 405. 

And in a recent cafe it is dated as a determination of the Court 
of King’s Bench, that a perfon who had lod an illegal wager might 
recover back his depofit. The Court are reprefented to have faid 
that it was more confonant to the principles of found policy and 
juftice, that wherever money had been paid on an illegal confidera- 
sion, it might be recovered back again by the party who improperly 
paid it, than by denying the remedy to give efFed to the illegal con- 
trad, Lacauffade v. White , 7 Term Reports , 535. But there is evi- 
dently a midake in the report of that cafe ; for the plaintifFsc/or in 
faft the winner of the wager, which related to a fubjedt of public 
notoriety, the ceffation of hodilities between England and Prance . 
And the primary objedt of the adtion was to recover the money 
which had been lod by that event not having taken place. The 
principal ground upon which the wager was held to be invalid, 
mud (fo long as wagers in general are confidered as obligatory con- . 
trads,) be confidered as poflefling the cliaradter, rather of fcholaftic 
fUbtlety, than of juridical reafon. It is, that a perfon by laying a 
wager on the event of peace or war, has a private intered which 
may affed his wiflies in a manner repugnant to his public duty. 

Where a contrad is conneded with circumftances of an illegal 
or immoral nature, or where there are two contrads having a con- 
nedion or affinity, the One of which is affeded by circumftances of 

. (#) la an eflay on the aftioa for money had and received I have ventured to queftion the 
peapriaty of this dccifion. It is efltatially different from that which follows $ for in the one 
the parties were pei Tonally engaged in a direft infrsftion of the law ; in the other they 
had merely entered into an engagement deftitute of legal efficacy, hut not attended with any 
fcrfoaal turpitude ot tvimiaality, 

B 4 illegality} 
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illegality ; the influence *bf fuch circumftanees upon the contrad 
• with which they are incident^ly f onneded, is often a queftion of 
cpnfiderable nicety, and the cafes which have occurred upon this fub- 
jed, do not enable me to (late with confidence any leading princi- 
ple which can be reforted to in the expoiition of it. That a partici- 
pation in carrying the illegal purpofe into effed, vitiates every con- 
trad, whether primary or fecondary, of which it conftitutes' the 
objeft, is a point upon which no difference of opinion can be en- 
tertained, but what fiiall be deemed a participation, is often in itfelf 
a queftion by no means eafy to refolve. And certainly there are 
ipany cafes in which a reference to an illegal fubjed, without any 
participation in it, will be fatal to a contract. 

Where a perfon is guilty of trading in contravention of the law, 
the infurance upon fuch trade is fo immediately conneded with the 
illegal object as to be neceffarily involved in the illegality, as is mani- 
fpft from daily experience. 

Jt is however aftonifliing to fee how often this exception is taken 
advantage of by perfons affeding fairnefs of reputation. There is 
no cafe to yrhich the preceding general obfervation, of being “ con- 
trary to the immediate juftice which would prevail in a moral point 
of view between the contrading parties,” can more diredly or im- 
mediately apply. ptQck-jobbing, though prohibited and difeoun- 
tenanced by law, is extenfively carried on, and a perfon would be 
held to ad diftionorably who availed himfelf of the legal exception. 
A bet of 50/. at cards is paid, or the refufal to pay it is efteemed 
difgraceful. But an underwriter fays, I have taken a premium to 
infure again ft a contingent lofs, the Jo fs has happened but fome 
rule of legal policy enables me to evade my contrad, though all the 
circumftanees were known to me at the time of making it ; I will 
therefore take advantage of the law, and refufe to execute my de- 
liberate engagement, and at the fame time I will keep the money 
which I received for entering into it. Such is the condud daily 
prefented to the public in die defences againft contrads of infur- 
ance ; and which* from its frequency, appears to pafs current and 
without reproach. 

But where two perfons are engaged in a homing match, and two 
Others, perfedly unconneded with them, make a bet upon the event, 
that is alfo void, although it cannot have any tendency to promote 
the illegal ad which is the fubjed of it. The law is the fame if 
two perfons bet upon the event of any illegal game in which others 
may be engaged} but as wagers, though admitted to be legal in 
general, are very much difcountenanced, the cafes decided refped- 
ing them will not always furnifti a* ground of analogy for the ex- 
pofition of other fubjeds. 


Where 
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Where two perforn jointly engaged in an illegal ftock^obbing 
tranfadion with a third, and a lofs having arifen, one of them paid 
the whole, and took the bond of the other for his proportion, the 
bond was decided to be good, for as between the two it was re- 
garded as a mere loan of money, the lender of which was not con- 
cerned in the ufe made of it by the borrower, Faikney v. Renous % 
4 Bur. 2069. ; and in a fubfequent cafe, where one of the partners, 
under fimilar circumftances, had paid the money with the confent, 
authority, and knowledge of the other, the majority of the court of 
Kings Bench , contrary to the opinion of the chief juftice, decided 
that in atiion might be maintained for a proportionate {hare : but 
without fuch confent it was agreed that it could not ; for, in con- 
fequcnce of the illegality of the tranfadion, there was no obligation 
to pay the money to the party with whom the contrad was made. 
Petrie v. Hannay , 3 Term Reports , 418. 

“ ( a ) Subfcquent to this, one Wilfon was employed by Lcjbley , as a 
ftock-brokcr, in a fimilar tranfadion, and having paid money for the 
differenci s, there was a difpute refpeding the amount. This dif- 
pute was referred to Steers and others, who awarded a certain fum 
to be due ; for part of which Wilfon drew a bill upon Lejhley> and 
after it was accept* d, indorfed it over to Steers s and it was decided 
that S/i^jwas not entitled to ri cover a^ainft LeJIjley on his accep- 
tance. Lord Kenyon faid, that if he had lent the money to Lijhley to 
pay the deferences, and had afterwards received the bill in queftion 
for that fum \ then, according to the principle eftabliihed in the 
preceding calc, he might have recovered. 13 ut here the bill on 
wl ich the a&ion was brought, was given for thofe very differences, 
and therefore lVtlfon himfclf could not have enforced the payment 
of it ; and as Steers knew of the illegality of the contract between 
Wilfon and JLeJhley , he could not be permitted to recover on the bill 
in a court of law. Two of the judges were abfent when this de- 
cifion was made, and Mr. Juftice AJhhurJ! does not appear to have 
expreffed any opinion upon the fubjed, — 6 Term Reports 61. This 
decifion does not feem to be founded upon very fatisfadory rcafons : 
in the firft place, it may be incidentally obferved, that the award 
had created a new original duty, and could not, any more than a 
judgment, be impeached on account of the circumltances to which 
it related, furnifliing no ground of adion ; and therefore Lejhley 
was, at the time of accepting the bill, debtor, not upon the original 
confideration, but upon the award. I however do not mean to 
dwell upon this circumftance \ becaufe the point was not made, and 
poflibly what is called an award may have been merely the adjuft- 

(«) I have already publiihed thepaflagea between the inverted comm 11 in an eflay on bills 
of exchange. 
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ment of differences. But iuppofing the award out of the cafe $ it 
is agreed that if Steers had lent the money to Lejbley for the pay- 
ment of Wilfon , it would have been a good ground of a£tion : but 
In neither of the preceding cafes was the money paid into the hands 
of the defendant ; it was paid by his confent to the party entitled 
to the balance, (the. illegality being waived,) which was regarded 
as amounting to an immediate loan. But furely the advancing 
money to Wilfm upon Lejbley* s acceptance, was at leal! equivalent 
to that. If Lejbley had had a partner who drew the bill in favour 
of Wilfon, 9 and paid him the amount, the bill being accepted by Lcjh* 
ley, which teftified his requeft for the payment, fuch partner would 
have been entitled to recover under the immediate and exprefs 
authority of the cafe againft Hannay . Whatever inference might 
be drawn from notice of the tranfaftion, would apply moft direftly 
and pointedly between thofe who immediately participated in it \ 
and whatever diftin&ton can be made, mud be in favour of the per* 
fon receiving fuch a bill for a valuable confideration, and no wife 
implicated in the illegal circumftances in refpeft of which the quef- 
tion arofe. It was fairly argued at the bar, that the bill was good 
in the hands of the broker, for it certainly was an avowal of the 
money being paid by him at the requeft of the defendant ; which 
brings the cafe within the broad principle of the decision in Faikney 
and Renous* 

“In a fubfequent cafe, the Court afting upon the authority of 
the cafe of Steers and Lejbley , refufed a rule to (hew caufe in favour 
of the indorfee of a promiffory note, given upon a fettlement of dif- 
ferences s but the general argument was not entered into. Brown 
v. Turner, 7 Term Reports 630. If the obfervations fuggefted re- 
fpefting the cafe of Lejbley and Steers are correft, and the difeuflion 
of the fubjeft is not precluded by the authority of thefc adjudica- 
tions $ the laft cafe, as it depends folely upon the preceding, cannot 
materially vary the courfe of reafoning upon the general propoG- 
tion. 

“ In a cafe in Chancery before Lord Loughborough, his LorcHhip 
held, that a perfon was not bound by his acceptance of a bill for 
money laid out on his behalf in effe&ing a void infurance upon an 
FLcft India voyage ; and referring to the cafes of Faikney v. Renous, 
and Petrie v. Hannay, faid he was aware of thofe cafes, but could not 
perfe£Uy accede to them. What was called confent in thofe cafes, 
was a confederacy to break a poGtive law, ex parte Mather, 3 Vef* 
373. But with every refpe& to the great authorities who have 
diifented from the principle of thofe^ cafes, that principle feems to 
be fupported upon the ftrongeft foundations of juftice. Where 
parties agree to contravene a legal prohibition, it is a necefiary cork 

fequense 
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fequence that from fuch agreement no legal obligation can arile; 
but where the a & is not in itfelf criminal, there is an honorary 
obligation which the party is at liberty to fulfil, and againft the 
voluntary performance of which there can be no exception. If then, 
admitting the force of the obligation, he evinces a difpofition to 
perform it, but for his own convenience perfuades another to ad- 
vance the money on his behalf, it is to every fubftantial purpofe, as 
much a loan of that money to himfelf, as if the money had been 
a&ually counted out to him, and he had paid it over. Having thus in- 
duced another to make an advance on his behalf, there is no more 
juftice in permitting him afterwards to impeach that a&, than if 
money had been advanced by his requeft to a perfon whom he 
wiffied to affift, but to whom he was under no obligation, either 
legal or honorary ; and there is nothing in the policy of the law to 
relieve him from the undertaking to repay the money fo advanced, 
when by the advancing it, no illegal object was intended to be pro* 
moted. The different illuflrations of Lord Mansfield in Faiknej 
and Rcnousy all proceed upon the principle of a loan of money, 
upon which the lender is not to be affe&ed by the borrower’s ap- 
plication. 

“ It has been decided at Nift Prius , that a perfon, who at the 
requeft of a holder of a bill, has put his name upon it, and thereby 
been obliged to pay the contents to a bona fide holder, may recover 
the money paid, in an a&ion on the bill, from any perfon whofe 
name is on it, although he knew it was given on an illegal confident 
tion. Peake 215, Chitty 53”. 

In the cafe of Holman v. Johnfotiy which has been already twice 
referred to in the difeuflion of the prefent fubjeft, the knowledge 
by the feller of the goods that an illegal ufe was intended fo be 
made of them by the buyer, did not defeat his a&ion for the price, 
as he had not any participation in the fubfequent illegality ; and 
it is perfectly familiar, that although the legiilature has vacated 
fecurities for money lent to. play with, the loan of the money is it* 
felf a valid contraA. It will be difficult to find a fatisfaflory prin- 
ciple for the diftin&ion, that money lent, to a perfon to enable him 
to accompli (h a future illegal purpofe, (hall create a valid obliga- 
tion j but that money lent to him, or what is precifely the fame 
thing for every rational purpofe, money paid by his defire and upon 
his authority in order to fatisfy an illegal contraA already executed, 
Ihould not \ and that, after having prevailed upon another to ad- 
vance his money in a manner by which no profpeftive illegal pur* 
pofe could be facilitated, he Ihould be encouraged to fet up his 
•wn previous illegal cohduft as a bar to the repayment of it. 
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It has been held, that letting lodgings to a perfon Xvho had no 
other refource for payment than money acquired by proftitution, 
was invalid ; and that no a&ion could be maintained for the rent : 
but where it was fet up as a defence to an a&ion for wafliing 
cloaths, that fome of the cloaths were for the purpofe of enabling 
the defendant, who lived in a ftate of proftitution? to appear at 
public places, and that the others were night cloaths for the ufe of 
gentlemen who might vifit her 5 it was held that the aftion might 
be maintained. Mr. Juftice Bullet- obferved, that the plaintiff was 
employed to waih the defendant’s linen, and the ufe which the de- 
fendant made of it could not afte& the contract. And fpeaking of 
one o£the former cafes refpe&ing lodgings, he faid he fuppofed the 
lodgings were hired for the exprefs purpofe of enabling the perfons 
to meet there ; which would certainly be unlawful. See Lloyd v. 
Joh/iJoriy 1 Bo/. & Pull. 340. But if the purpofe fo referred to was 
merely a purpofe perfonal to the defendant, if the plaintiff was to 
have no concurrence in promoting it, if his compenfation was not 
made conditional upon the fuccefs of it, (the probability of not 
being able otherwife to obtain payment, is quite a different thing 
from fuch a condition,) it will not be eafy to diftinguifh the cafe 
of the lodgings from that of the cloaths, or from the fale of the tea 
in the cafe of Holman v. Johnfon . The contract of fale, the work 
and labour, the occupation, -are all perfect, independant, and com- 
plete ; the illegality in the fubfequent ufe is contingent and acci- 
dental. To induce a confiftency of principle, the knowledge or the 
expc&ation that fuch fubfequent ufe was intended by one party, 
fliould be univerfally allowed or univerfally difallowed as a bar to 
the rights, which the other would be legally entitled to upon the 
original contrafl: if no fuch intention had exifted. It never has been 
decided, and probably never will be, that if a perfon living with 
another in a ftate of concubinage hires a houfe for their common 
refidence, the landlord, however clearly apprized of their fituation, 
is without a remedy for his rent ; but fuch a ftate of concubinage 
is notlefs repugnant to the principles of the law than a ftate of pro- 
ftitution. 

The following obfervations, which I have already publilhed in 
an Effay on the Law of Infurances, are materially conne&ed with 
the prefent fubjeft. 

“ The general right of entering into any legal contra&is reftrained 
by a ftatutc, which fecures to the two companies of the Loudon 
Afiurance and the Royal Exchange Aflurance, the cxclufive right of 
infuring by a common fund \ and all other infurances in co-partner- 
Ihip are decl^fcd to be void, and all fiims underwritten thereon, are 
to be forfeited, half to the king, and half to the informer. 6 Geo . 3. 

c. 18. 
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c. 1 8. A fum of money was paid to government for the benefit of 
this monopoly, the profefled purpofe of which was the liability of 
the fecurity. 

<c All the decilions upon the conftru&ion of this ftatute are of a very 
modern date. The points which they have eftablilhed are, that 
where a partnerfliip is entered into in contravention of the prohibi- 
tion that it contains, one of the partners has no claim upon the 
other for a proportion of the lodes which he has paid. Mitchell v. 
Cockburn , 2. H. B. 379. where three perfons were engaged as part- 
ners, and the policies were in the name of one ofthem, and another, 
together with a partner of his own, (to which partnerlhip there is 
no legal objection,) were the brokers ; the aflignees of the perfon 
whofenamc was ufed were not allowed to* recover from the brokers 
the premiums received. Booth v. Hodgfon, 6. T. R. 405. It had 
prcvioufly to thefe cafes been held by Lord Kenyon at Nifi Prius , 
that an underwriter who had paid a lofs, could not recover from a 
broker the money which the broker had received from another 
perfon, who had agreed to take half the plaintiff's rifk ; his Lord- 
(hip faying, that a party could not appeal to a court of juftice to 
enforce a contrail founded in a breach of the law. Sullivan v. 
Greaves , Park 8. But it has been fince ruled by the Court of Com- 
mon Pleas, that a broker to whom the underwriter had paid the 
lofs on an illegal policy could not refift paying it over to the af- 
fured ; and they even refufed to grant a rule to fhew caufe why 
there lhould not be a new trial. Mr. Juftice Puller faid, " Is the 
man who has paid over money to another's ufe, to difpute the le- 
gality of the original confideration ? Having once waived the ille- 
gality, the money can never come back to his hands again. Can 
the defendant then, in confcience, keep the money fo paid ? For 
what purpofe fhould he retain it? To whom is he to pay it over? 
Who is entitled to it but the plaintiff?” Lord Chief Juftice Eyre 
faid, “ The queftion is, whether he who has received money to 
another's ufe on an illegal contra# can be allowed to retain it, 
and that not even at the defire of thofe who paid it to him ? I 
think he cannot.” Tenant v. Elliot, 1 B. 8 c P. 3. This decifion certain- 
ly cannot in principle be reconciled with that before Lord Kenyon \ 
and it cannot require much argument to fhew that it is more confo- 
nanf to the fubftantial principles of juftice, and fo connected with 
them, that nothing but the moll authoritative provifions of the law 
fhould be fuflicient to induce an oppofite cortclufion. The perfon 
who is interefted in contefting the legality of a contract, waives the 
exception, and tranfmits the money which he has engaged to pay, 
and which he was under an honorary obligation to pay»4ty the hands 
of a third perfon, as he might have tranfmitted a mere donation 1 

and 
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and the qucftion is, whether a man who is only die inftrument of 
filch tranfmiflion fliall be allowed to intercept the money in its 
courfe, and appropriate it to himfelf ? The ftatement of fuch a 
queftion would feem fufficient to decide it. Even the cafe of Booth 
and Hodgfon , in fome degree, feems to be founded upon difputable 
reafoning. There were in that cafe, in truth, three contrads, or 
fets of contrads : ift. The partnerihip for infurance, which was 
confefledly illegal : 2d. The contracts of infurance, which as be-* 
tween the plaintiff, the infurer, and the afltired, were legal and 
obligatory, and in refped of which there was no difpute ; and, 3d. 
The contrail of fervice or commiflion between the infurer and the 
broker. When the broker, in purfuance of the Iaft of thefe three 
contracts, had received money for the ufe of the infurer upon the 
fecond, it would have been very iniquitous to have retained that 
money upon the allegation, that the infurer had entered into the 
firll contrad refpeCting the fubjed matter with his partner, and 
which could not be enforced as between themfelvcs 5 the infurer 
would fin*gly have been liable to every lofs, and would fingly have 
had a right of adion againft the infured for the premiums. No 
contribution could have been claimed on either fide ; then the 
broker muft either retain the money himfelf, or he muft pay it to 
the infurer whofe name was ufed, or to the infurer and his partners 
jointly. Againft the firft there fhould be every leaning and pre* 
(umption, as much as in the cafe laft difeufled ; and this, whether 
there was a broker merely engaged as fuch, or two brokers in co* 
partnerihip; one of whom was a member of the illegal partnerihip 
of infurance. The legal prohibition feems to attach upon the 
third cafe, leaving the fecond, in which the benefit would accrue 
to the party who had fubjeCled himfelf to all the legal claims of the 
leveral perlons allured. Thefe fuggeftions, however, are by no 
means offered with the fame degree of confidence as the objection 
to the broker being permitted to retain from one partner what 
he had adually received in execution of the engagement of the 
other. * 

“In a cafe before the Common Pleas, fubfequent to thofe which 
are included in the preceding difculHon, and which was not under 
my notice in the courfe of it, it appeared that the plaintiff had fen.fr 
by the defendant, who was a carrier, to a third perfon, large quan* 
tities of counterfeited halfpence ; the perfon to whom it was fent 
paid the defendant the money for which he had agreed to purchafc 
it of the plaintiff, and the objeCt of the adion was to recover* the 
money fo paid. The evidence left it doubtful whether the defen- 
dant was or was not privy to the nature of the tranfadion at the 
time when it occurred. In cafe fuch privity had appeared, Lord 

Chief 
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Chief Juftice Eyre intimated his opinion) that a demand necefla* 
rily arifing out of an illegal contrail, and tending to facilitate the 
execution of it) would be vitiated by that contrail. But fuppof- 
ing that not to be the fall, his Lordfhip obferved, after referring 
to the preceding cafe of Tenant and Elliott , (in which the broker 
was not allowed to retain the money paid to him by the under- 
writer, on behalf of the allured, upon an illegal infurance,) that 
the cafe was brought to this, that the money was got into the hands 
of a man who was not a party to the contrail, who had no pretence 
to retain it, and to whom the law could not give it, by refeinding 
the contrail. Though the Court would not fuller a party to de- 
mand a fum of money in order to fulfil an illegal contrail, yet there 
was no reafon why the money in that cafe fhould not be recovered, 
notwithftanding the original contrail was void. Mr. Juflice Bui- 
hr was of opinion, that if the knowledge and participation had been 
made out, it would not have made any difference in that adion, 
which was not founded upon the illegal contrail, but on a ground 
totally diflinll from it, and that, the defendant having received 
the money for the ufe of the plaintifF, it was immaterial whether 
the money was paid on a legal or on an illegal contrail. He re- 
ferred to the cafe of Faikney and Renous , and to a cafe of money 
lent to pay a bet at a horfe-race. Mr. Juftice Heath , ex prefled 
himfelf of the fame opinion. He faid, he looked upon the matter 
in the fame light as if the money had been paid into the hands of 
a banker, who could never be allowed to fay that it was paid in 
on an illegal confideration ; and he confidered the cafe where a 
party was allowed to recover money lent to game withal as very 
ilrong. Mr. Juflice Roote enlarged very much upon the contrary 
opinion. The general effell of his obfervations is included in the 
propofition, c< That a man who had been guilty of an indillable 
offence ought not to have the afliftance of the law to recover the 
profits of his crime, and that whether his agents were innocent 
or criminal, privy or not privy, his claim againft thofe agents was 
equally inadmillible in a court of law.” The cafe was referred to 
a new trial, principally on account of the uncertainty of the fall, 
and the defendant afterwards paid the money. Farmer v. Rujel, 
i B* isf P» 296.” 

Retaining the fentiments which I have already fubmitted to 
the public, in the paffage cited from the EiTay on the Law of In- 
furance, the impreffions of my mind (trongly coincide with the 
dollrine of Mr. Juftice Buller and Mr. Juftice Heath . If Gaius 
lends Titius a fum of money, nobody will contend that Titius has a 
right to withhold the payment by impeaching the legality of the mode 
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in which Gaius acquired it (a), any more than a tenant can impeach 
the title of his landlord, by faying that the eftate was the reward 
df an illegal aftion. And when a third perfon pays money to 
Titlus as the money of Gaius x and with the intent of delivering it 
to Gaius , it is immaterial to Tttius what was the nature of the mo- 
tive for which the money was fo given, whether an obligatory con- 
traft, a void contraft, an illegal contract, or a gratuitous donation. 
The money has, to all fubftantial purpofes, as much become the im- 
mediate property of he perfon for whom the payment was intend- 
ed, as if it had gone through the circuitous courfe of being paid 
to himfelf and afterwards lent to another. The juftice of the cafe 
as between the parties is too plain to admit of any argument, and 
the intereft of the public feems to be fufficiently protected by with- 
holding the remedies of the law in refpeft to the immediate fubjedt 
which is a contravention of its authority, without purfuing that fub* 
jeft in its remote confequenccs and incidental effefts. 

The legiflature having prohibited giving entertainments to elec- 
tors after the teftc of a writ for the eleftion of members of parlia- 
ment, it was ruled in the cafe of Rtbbans v. Crickett y i B.&P. 264. 
that an innkeeper could not recover the price of viftuals furnifhed 
contrary to that prohibition. Suppofing the innkeeper to have been 
inftrufted generally to furnifh entertainments prohibited by the 
aft, the cafe falls within the common principle of an illegal par* 
ticipation. But if an entertainment was given to particular de- 
fignated perfons, the queftion might arife how far the knowledge 
that fuch perfons were of the prohibited defeription would afFeft 
the right to recover. The diftinftion between the two cafes would 
certainly be very minute ; but that muft always be the cafe between 
the extreme points of legal and illegal contrafts, wherever fuch ex- 
tremes may happen to be. And I cannot but think that the prin- 
ciples which prevailed (and, if the opinion I have endeavoured to 
fupport is correft, wifely and juftly prevailed,) in the cafe of Faikney 
and Remus y would fupport the demand ; that it would be held 
that the innkeeper furniihed the entertainment perfonally to the 
party ordering it, and that he was not concerned to examine the 
manner in which it was diilributed. 

Subfequent to the completion of this difeuflion, the cafe of 
Edgar v. Fo<wler y has been decided, in which it was held that a 


(#) In the cafe of Bird v. Applet or t 8 T. R . 56*. the underwriters upon goods from 
Cmnton to Hamburgh contended that they were not liable for a lofs, becaufe the goods were 
purchafed at Canton with the proceeds of a cargo brought there contrary to the Englijb na- 
vigation laws; but the defence was not allowed. Mr. Juftic? Lawrence faid, We cannot 
i%uire into the means by which the merchant* gains the money that is afterwards laid out 
Sn the purclule of goods j if the money were obtained by robbery on the highway, and laid 
•tit id the puxchafe of a cargo, 1 do not know why the cargo may sot be legally infured. 

7 broker 
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broker who had eflfe&ed a reinfurance, (a contract which the 
legiflature for fome reafon, or for none, has been pleafed to render 
invalid) and credited the infurer and debited the allured with the 
premium, Svas not fubjeft to an allion by the former for the 
amount, as that would be giving effell to the illegal contrail* 
3 Eafi. 222. It does not fccm to have been diftinllly agreed what 
would have been the opinion of the court, if the premium had been 
actually paid 5 but it does not occur to me, that any difference could 
properly arifefrom that circum (lance, as the plaintiff was authorized 
by the defendant to confulcr it as paid : and from what fell from 
the court, it feems probable that they would not have thought the 
aflured, (in confequencc of a notice from whom the broker hvd re- 
fufed to pay) any better intitled to recover. It is obvious that the prin- 
ciple adopted in this cafe is oppofite to that which I have endeavoured 
to fupport. It feems to be no Itfs oppofite to that of fomc of the 
cafes which I have cited. Admitting the deference which to a 
certain extent is due to authority, and aware of the liability to 
prejudice in favour of an opinion, ^jt the cffe£t of momentary 
imprcflion but of long and repeated confideration ; I muft 
acknowledge myfelf un .ole to reconcile the convcrfe of that opinion 
in the prefent inflance, to my ideas of the true principles of judi- 
cial propriety. 1 (till adheie to the opinion, that the authority of 
the legiilaiuic is fufSciently fuppoitcd by denying a legal efficacy 
to the contra A, without empowering the ham!, which is only an 
inflrument of tranfmiifion, to retain from the party who has made 
an engagement nowife criminal, inducing an honorary obliga- 
tion, though deflitute of legal efficacy, that confideration which 
the party, ftipulating for the benefit of fuch obligation, has con- 
tented to pay. It is not probable that my private fentiincnts will 
in pra&ice be oppofed to a judicial opinion of the court of King’s 
Bench, but the objcll of my enquiries calls not only for a flatc- 
ment of the authorities of the law, but, fo far as I am capable of 
giving it, an expoGtion of their principles. In attempting that ex- 
pofition, I am perfectly confcious of my liability to error, but am 
not willing to make a tacit facriGce of what 1 firmly and fairly 
confidcr as the truth, and that upon a fubjelt which, to a mind 
not afFe&ed by technical habits, would feem incapable of railing a 
queftion. 

It may frequently happen that a contrail is compofed of feveral 
parts , fome objellionable, others not fo. When that is the cafe, 
it becomes a queftion whether the illegality of a part infelts and 
vitiates the whole. A diftin&iqp, as is obferved by Lord Chief 
Juftice Wilmoth in the before-mentioned cafe of Collins v. B lantern 9 
has been made upon this fubjell, between contrails void at com- 
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mon law, and fuch as arc void by ftatute ; and it was faid, that 
in the firft cafe, if it be bad, or void in any part, it is void in toto \ 
but that at common law it may be void in part, and good in part % 
the judges formerly thought an aft of parliament might be eluded, 
if they did not make the whole void, if part was void ( a)\ it is 
faid the ftatute is like a tyrant, where he comes he makes all void ; 
but the common law, like a nurfing father, makes only void that 
part where the fault is, and preferves- the reft, i Mod. 35, 36. 
But I conceive that wherever an agreement is fingle and entire, 
wherever there is one entire complex conflderation (b), and an effen- 
tial part of it is repugnant to die principles of the law, the whole 
contract is invalid, whether the objeftion is founded upon the com- 
mon law or upon a ftatute ; more efpccially if it is a cafe at all 
affefted by the objeftion of moral turpitude. But where different 
engagements contained in the fame act arc feparate and diftinft, 
the mere invalidity of the one will not ncceffarily induce the def- 
truftion of the other. 

A perfon cannot at the fapie time fue for the execution of an 
agreement, and contend that part of that agreement is illegal. It 
was agreed upon a fale of tobacco to take a particular parcel of bad 
copper in payment ; the feller brought an aft ion for the price of 
the tobacco, and infilled upon being paid in money, for that the 
contraft: to accept payment in bad money was illegal and void. 
But it was ruled by die court of King's Bench, that, fuppofing the 
agreement to be illegal, the plaintiff never could recover. It could 
not be faid that the fale was good and the payment was bad ; if it 
was an illegal contraft, it was equally bad for the whole : it would 
be great injuftice to permit the plaintiff to recover for the goods 
fold, for that would be permitting him to take advantage of a cor- 
rupt agreement, which is never allowed in cafes where a party ap- 
plies to the Court to fet afule fuch agreements. Alexander v. Owert> 
I T. jR.225. 


(0) 1 Lev. 209. Hard. 564. 

(£) Where a perfon made a verbal promife to pay the dbt of another (which is void by the 
ftatute of fraud a), and alfo to do another ad, it was ruled th it the agreement wasen’ire, and 
that the plaintiff could not feparate it, and recover on one part of the agreement, the other 
being void. Ckattr v. Eeckttt , 7 7 . R. 201 . And in the cafe of Bird v. Ap(.lcto n, 8 T. it. 562, 
which underwent a very frequent and atten-ive difeuftion, a policy efte&ed upon an Amorim 
tan veffel at and from Canton was admitted to tie void, , the veffel having brought goods front 
a Briti/b fettlement to Cinton, contrary to the navigation ads, and difpofed of them there, 
fo that during part of the time that the parties intended the policy ihould attach, namely, 
while the lhip was at Canton, there wa? fonvthing illegal in the tranfa&ion. There is an 
old cafe in which a promife in cooperation of is. and fuffering an efcape, was held void la 
to the whole. Cro. Elix* aoo« 
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Of the Co federation of Controls. 

To the preceding difcuflion upon the invalidity of contra As at 
founded upon the illegility of their confideration, I fliall nut 
fubjoin fomc obfervations concerning the neccffity and fufficiency 
of a confideration according to the law of England ; a fubjeA very 
different from the preceding, as the objection founded upon the 
want of fuch confideration is merely negative, whereas the objec- 
tion laft confidered is founded upon a pofithc wrong. 

A gratuitous undertaking, ferioufly made, is certainly fufiicient 
to form the bafis of a motal and honorary obligation, and ought 
not to bo receded from without fome adequate reafon ; but in ge- 
neral a perfon does not intend to fubjeA himfelf thereby to legal 
refponfibihty : and the objcA of law .is rather to give effeA to con- 
tracts founded upon the mutu il exigencies of focietv, than to com- 
pel the execution of a voluntary engagement of mere donation. 
But in moil countries there are certain legal folemnities which in- 
dicate the ferious intention of contraAing a valid and eff *Aual ob- 
ligation, and which difpenfe with the neccflity of any aJlual con- 
fidcration. They import deliberation, and arc inconidlent vvith the 
nature of thofe promifes that are in cfleA little more than the in- 
timation of a prefent intention, and with regard to which, expref- 
fions only defigned to indicate fuch intention may cafily be pervert- 
ed into thofe of abfolute engagement. 

The principal mode of engagement, which in the Roman law 
difpenfed with an aAual con fide 1 at ion, was a fipulatioti . The per- 
fon, to whom the promife was to be made, piopofed a queftion to 
him from whom it was to proceed, fully exprcffmgthe nature and 
extent of the engagement ; and, the queftion fo propofed being an- 
fwered in the affirmative, the obligation was complete. It was 
effentially neceffary that both parties Jhould fpeak, (fo that a dumb 
perfon could not enter into a ftipulation) that the perfon making 
the promife fliould anfwcr conformably to the fpccific queftion pro- 
pofed, without any material interval of time, and with the inten- 
tion of contraAing an obligation. From the general ufe of this 
mode of contraAing, the term Jlipulatton has been introduced into 
common parlance, and in modern language frequently refers to any 
thing which forms a material article of an agreement \ though it 
is applied more correAly, and more conformably to its original 
meaning, to denote the infilling upon and requiring any particular 
engagement. 
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The nuda pa&a, which were thofc agreements that had neither 
my definite name, nor any caufe of creating an obligation beyond 
the engagement itfelf, did not induce any legal right. Vinnius fays, 
that the Roman jurifprudcnce refufed to give a compulfory force 
to thefe engagements, that they might reft upon the mere integrity 
of the parties who contrafted them, thinking it more honourable, 
and more conducive to the culture of virtue, to leave fomc things 
to the good faith and probity of mankind, than to fubjeft every 
tiling to the compulfory authority of the law. Injl . Lib. III. tit 14. 

According to the law of England , a deed fealed and delivered 
is in this refpeft analogous to the ancient ftipulation. It is a folemn 
aft, manifesting the intention of the p irty to contraft a legal obli- 
gation, and the engagement which it contains cannot be impeach- 
ed for the mere want of confideiation 5 though, as has been already 
mentioned, an illegality of confideration is equally fatal to all en- 
gagements in whatever manner conftituted. A promife without a 
confideration, unlefs contained in a deed, is void ; and by the law 
of England , borrowing the expreftion of the Roman law, is termed 
nudum paEtum . 

In one cafe, two very celebrated judges intimated an opinion, 
that the objeftion of want of confideration could not be applied 
where the promife was in writing ; and one of the fame judges is 
dated to have faid, that in commercial cafes among merchants, the 
want of confideration is not an objeftion. Van Microp v. Lilians > 
3 Bur . 1663. But thefe obfervations are contradifted by the ge- 
neral current of authorities, both prior and fubfequent. In a cafe 
which occurred before the Houfe of Lords, recently after they 
were made, but which has only lately been publifhed, it was urged 
that a promife, which appeared to be without confideration, might 
have been made in writing ; which would remove the objeftion : 
but the Chief Baron of the Exchequer, in delivering the opinions of 
the judges, faid, All contrails are by the law of England diftin- 
guifhed into agreements by fpecialty and agreements by parol ; nor 
is there any fuch third clafs as the counfel have endeavoured to 
maintain, as contrafts in writing. If they be merely wiitten, and 
not fpecialties, they are parol, and a confideration mult be proved. 
Rann v. Hughes , 7 T. R. 350. ft. 

In faft, mere writing does not appear in the early periods of 
our law to have been much regarded. To write was an unufual 
qualification, the want of which reflefted no difgrace even upon 
the higher claffes of fociety ; and diftinft appropriate feals were 
ufed for the atteftation of folemn inftruments. Since the knowledge 
of writing has become more diffufed, thofe appropriate feals have 
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fallen very much into difufe, the fignature of a party being more 
notorious evidence, * 

That the want of confideration fhould be immaterial in mer- 
cantile tranfa&ions, is a propofition equally deftitute of fupport a , 
and, though it may never have been judicially contradicted in terms, 
16 in effeCt inconfiftent with feveral cafes of daily occurrence. The 
extent and adequacy of a confideration in relation to the engagement 
with which it is connected, is allowed to be immaterial. The cafe 
of Shulbrick v. Salmon , 4 Burr . 1637, is an illuftration of the prin- 
ciple that it is not requifite that the confideration Ihould be'commen- 
furate with the promife, and that in cafe of mutual promifes the 
engagement on the one fide may be abfolute, whilft that of the 
other is conditional. The defendant engaged that his Ihip ihould 
fail for Winyanv in South Carolina as foon as ready, the plaintiff en- 
gaging to load it there and pay a certain freight. There was a 
condition that if the ihip did not arrive before the firft of March , 
it ihould be in the option of the plaintiff to load the ihip or not. 
The defendant alledgcd that by contrary winds, the ihip was pre- 
vented from failing within fuch a time, that it could poilibly arrive 
before the firft of March . And it was contended on his part, 
that as the plaintiff would not be under an obligation to lade it upon 
an arrival after the firft of March , it was not incumbent onhimfelf 
to go there. It was faid, that the confideration failed, and it was 
a covenant on one fide only. But it was evidently the* opinion of 
the court, that tlie engagement of freighting in cafe of an arrival 
before the firft of March, was ail adequate confideration for the 
oppofite engagement to go at all events. The decifion more im- 
mediately turned upon the engagement being by deed, to which no 
confideration is neceffary. Lord Chancellor Loughborough, in a 
cafe which affords one of the fineft modern fpecimens of judicial 
eloquence, faid, that a bargain without a confideration is a contra- 
diction in terms, and cannot exift. Middleton v. Lord Kenyon , 2 Vef. 
Jun . 188. 

The cafe which I firft cited as containing two obfervations that 
could not be fupported, furnifhes the more correCt principle, that 
any damage to another, or fufpenfion or forbearance of his right, 
is a foundation for an undertaking, and will make it binding ; 
though no a£tual benefit accrues to the party undertaking. This 
principle was illuftrated by the immediate point decided in the 
caufe : for a perfon in Rotterdam , having paid the draft of another 
in England upon an cj^er of credit on a houfe in London s a letter 
from the partners of that houfe, that they would honour a bill which 
might be drawn, was adjudged to be obligatory, although the money 2 
had been advanced before the promife was made ; as the merchant 
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in Rotterdam, by relying on that promife, might have been prevent- 
ed froip*reforting for further fecurity to the perfon who originally 
drew upon him. 

And in general it may be ftated, that any afl: by which the 
perfon "making the promife has benefit, or the perfon to whom 
it is made has any labour or detriment, is a fufficient confidera- 
tion. 

A confederation, abfolutely parted before a promife is made, will 
not be fufficient ; for inflance, a promife of reward in confideration 
of having bailed a fervant from prifon. Dyer 272. 1 Rol. Abr. 11. 
Hayes v. Warren , 2 Str. 933. But if an a Q is incomplete, the con- 
tinuance and completion of it may fupport a promife to make a 
. compenfation for the whole that is done both prior and fubfequent: 
as, if. the affignees under a commiflion of bankrupt promife the 
book-keeper of the bankrupt that, if he will continue to fettle and 
arrange the books, they will pay him the arrears of his wages. See 
fcveral cafes upon this fubjeft, Corny ns, A£Uon of AfTumpfit, B. 12. 
Where the a<ft which is the confideration of the promife is founded 
upon a preceding requeft, it is fufficient. See Williams n. O/borne , 
v. Rogers , 1 Sautid . 264. 

Any preceding iporal duty is alfo a fufficient confideration 'j as, 
if one perfon (hould pay the cxpence of nurfing the child of 
another, or if medical affiitance has been given to the pauper of a 
parifh, a promife of payment by the father or overfeer would 
be obligatory. Scott v. Nelfon , N. P . Efp. Dig . Watfon v. Turner , 
Bull. N. P. 147. 

An engagement to pay a debt contra&ed during infancy, or 
barred by bankruptcy and certificate, is in general rather the waiver 
of an exception than an original contrad; but under particular cir- 
cumftances they may form the ground of a fpecific and pofitive 
obligation. „ 

A promife, made to a perfon who is a ftranger to the confidera- 
tion, cannot be fuftained except under particular circumftances ; 
as where, upon a fervice being performed by a father, he ftipulated 
for a reward to his daughter; and it was held that the daughter* 
might fuftain an aflion upon this engagement. See Dutton v. 
Poole, 1 Ventr. 318. Sir T. Jones , 103. Vi. No. IV. pojt. 

'Where a perfon, who is already under an engagement of a limi- 
ted nature, promifes to perform that engagement, no new duty 
arifes from the promife, nor is the obligation rendered more exten- 
five unlefs it is founded upon fome frefli confideration, as forbear- 
ance to fue, a remiffion of part of the obligation, tsfe. Therefore 
an executor promifing to pay* debt of his teftator, Rann v. Hughes , 

7 T. R . 550. n. or a hufband promifing to pay the debt of his wife, 
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Mitchinfon v. Hewfon, 7 T. R* 348. does not render htmfelf per- 
fonally liable, and is only chargeable to the atoount of his affets 
in the firft cafe, or jointly with his wife in the other, as if no fuch 
promife had been made : the former of thefe points was eftablilh- 
ed in the cafe before the Houfe of Lords that has been already men- 
tioned. The Chief Baron dated the pofition in the following 
terms : The being indebted is of itfelf a fufficient confideration to 
ground a promife ; but the promife mult be co-extenfive with the 
confideration, unlcfs fome particular confideration of fa& can be 
found to warrant the ex ten fi on of it. If a perfon indebted in one 
right, in confideration of forbearance for v particular time, promife 
to pay in another right, this convenience will be a fufficient con- 
fideration to warrant an aftion againft him in the later right. But 
in this cafe the executor derives no advantage or convenience from 
the promife here made ; for, if I promife generally to pay upon re- 
queft what I was liable to pay upon requeft in another right, I 
derive no advantage or convenience from the promife, and there- 
fore there is not a fufficient confideration for it. 

A doubtful right may be compromiled, ami that compromife 
may be the confideration of a valid promife. But if one perfon 
has a right of a&ion againft another, and a fatisfa&ion is agreed 
upon, the agreement is of no dFeft unlcfs it is executed. It can 
furnifli no defence to the original demand on the one fide, and is 
no foundation for a promife on the other. Sec Lynn v. Bruce % 

2 H. B. 317. and the cafes there cited, — a rule which is rather 
founded upon precedent and authority, than upon any principles 
of reafon. But a bond or a negotiable inftrument, which furnifli 
in themfelves a dire£l caufe of aflion, are a fufficient execution 
of an accord and a defence again!! the original demand. See Kear - 
Jlale v. Morgan , $T,R. 513, and the calls there cited. 

Though a perfon,. who gratuitoufly engages to perform any a£l 
for another, is not liable in law to any aftion for not performing 
his promife, ,hc is anfwcrable for any injury occafioned by his neg- 
ligence in the performance. This is the point decided in the im- 
portant cafe of Coggs v. Bernard , 2 Lord Raym. 909. and is a principal 
i'ubjc£fcof Sir William Jones 1 s Efiay on the Law of Bailments. 

The civil law has adopted a rule refpe£ting the non-perform- 
ance of fuch a gratuitous tammiffion, which appears highly rea- 
fonable, but has not (I conceive) been adopted in the law of Eng* 
land: That the commiffion mull be renounced In fuitable time. 
Vinnius , in his commentary upon a paflage in the inftitutes to this 
e{Fe& v fays, a renunciation is either timely, that is, whilft the per- 
fon for whofe ufe the commifiion is undertaken retains a perfeffc 
opportunity of tranfa&ing the fame bufinefs with equal advantage \ 
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or untimely, that is, vfhen he can ho longer tranfaft the fame 
bufinefs either by himfelf or by means of any other perfon 5 and 
that the perfon undertaking the commifiion is anfwerable for any 
damage which may be incurred by an untimely renunciation, un- 
lefs there is fome juft caule for it : for inftance, if the party whofe 
bufinefs is undertaken becomes infolvent, fo that the other will not 
be able to recover the expence which he may incur. Sir William 
Jones argues very forcibly, that the Jaw 1 of England ought to admit 
an adion for the nonfeafance of a gratuitous undertaking (or man- 
date) when fpecial damage is occafioned thereby. The cafe of 
Elfee v. Gatward, 5 2 \ R 143. is a determination to the contrary, 
but the particular point and the reafoning connefted with it were 
very (lightly adverted to ; the cafe being wholly referred to mere 
legal precedents, upon the general prqpofition that an a&ion can- 
not be maintained for the non-performance of a gratuitous promife. 
It is remarkable, that, whilft the reafoning of Lord Ch. Holt , in 
Coggs and Bernard , is generally cited with admiration, and the cafe 
itfelf is looked up to as of the firft authority, fo little recourfe has 
been had in fubfequent cafes to the grand fources from which 
that reafoning is derived *, that the mode of reafoning and invef- 
tigation which has been fo much approved (hould have been fo 
little purfued. 

Where a contract is entered into, which is not executed on the 
one fide at the time, but there is a mutual engagement to be per- 
formed at a future period, the promife of the one party is a con- 
(ideration for the promife of the other, and the engagement muft 
become obligatory upon both parties at the fame inftant j fo that 
a promife, however ftrongly made, may be retraced until it has 
received validity from the aflent of the other party ; and if there is no 
other confideration than the mutual promifes, a condition leaving 
one of the parties an unqualified right to diflent, may be taken advan- 
tage of by the other. This is confirmed by a decifion which took 
place a few years ago in the King’s Bench. Oxley agreed to fell 
goods to Cooke, if he would purchafe them, and give notice by four 
in the afternoon 5 he gave the notice, but as the engagement 
m the mean time was all on one fide, the feller was held to be at 
liberty to recede. 32^ R. 653. But this mutuality only refers to 
the complete intention of the parties, and not to tjiofe exceptions 
which are* introduced by the law for the benefit or protection of one 
of them j and of which that party has a right to take advantage 
in avoidance of the tranfaflion. Thus in cafe a mutual contraft 
is entered into between a minor and a perfon of full age, the one 
may take advantage of his minority, and refift the completion of 
the agreement ; but that right cannot be urged by the other, to 
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(bew that, as there was not a'mutualljgal obligation, there was not 
an adequate confideration for his engagement. Holt v. Wardy 
Clarencievx , 2 Sir . 973. 

The cafe of a married woman is materially different, for {he is 
under a legal difability to contrad, and not merely entitled to a 
protedion. 

If one party to a contract has defrauded the other, it may be 
(hewn againft him as a bar to the performance ; but it is manifeft 
that he would never be admitted to alledge his own fraudulent cOn- 
dud as an excufe. 

But it may not be neceflary in every inftance that the mutual 
promife (hall be diredly proved, provided it may be fairly 'prefum- 
ed ; as, if a woman fues upon a promife of marriage, it ha9 been 
held that fee might recover though no adual promife from herfelf 
(hould be fhewn, provided (he has teftified her affent by the gene- 
ral tenor of her condud. Hutton v. Manfelly 3 Salk . 16. The cafe 
referred to is in a book of very inferior authority, but teems founded 
upon a fair and reafonable principle. 

The cafe of Bills of Exchange and PromifTory Notes affords, in 
fome degree, an exception to the general rule which has been under 
difeuflion. When they are indorfedover for a valuable confideration, 
the want of confideration between the original parries is immaterial ; 
as between the immediate parties a confideration is prefumed, but if 
the contrary is (hewn, it is a fufficient defence. It will not be neceflary 
at prefent to enlarge upon the dodrine conneded with thefe princi- 
ples. 


NUMBER III. 

(Referred to, Vol. I. p. 32.) 

Of Perfons capable or incapable of Contrasting. 

The power of tutors or curators to contrad on behalf of die 
perfons under their charge, is not recognized by the law of England. 
.The committee of a lunatic’s eftate has, under the authority of the 
Lord Chancellor, the management of his property \ but cannot, as 
I conceive, enter into any contrad which (hall be regarded as obli- 
gatory upon the perfon intruded to his care. 

Some important obfervations were - made refpeding partial and 
general derangement of mind, by Lord Thurlow 3 in the cafe of the 
Attomfey General v. Parnther % 3 Bro. Ch . Rep. 441. which it will be 
dcfirable to cite. “ There is” (he faid) “ an infinite, nay an almoft 
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unfurmountable difficulty in laying down abffraft propoGtions upon 
a fubjeft which depends upon fuch a variety of circumftances, as 
the legal competency of the mind to the aft in which it is engaged j 
if its competency be impeached by pofitive evidence of anterior de- 
rangement, or afFeftcd by circumftances of , bodily debility fuffi- 
ciently ftrong to lead to a fufpicion of intelleftual incapacity. Ge- 
neral rules are cafily framed, but the application of them creates 
confiderable difficulty in all cafes, in which the rule is not fufficient- 
ly eomprehcnGve to meet each circumftance, which may enter into 
and materially affeft the particular cafe. There can be no difficulty 
in faying, that if a mind be pofleiled of itfclf, at the period of 
time fuch mind afted, it ought to a & efficiently. But this 
rule goes a very little way towards that point which is neceflary 
to the prefent fubjeft ; for though it be true, that a mind in fuch 
pofleffion of itfelf ought, when, afting^ to aft efficiently 5 yet it is 
extremely difficult to lay down with tolerable precifion the rules, 
by. which fuch date of mind can be tried. The courfe of proce- 
dure for the purpofe of trying the date of any party’s mind allows 
of rules. If derangement be alledged, it is clearly incumbent on 
the party alledging it to prove fuch derangement. If fuch derange- 
ment be proved or admitted to have exided at any particular period, 
but a lucid interval be alledged to have prevailed at the period par- 
ticularly referred to, then the burthen of proof attaches on the party 
allcdging fuch lucid interval, who mud fhew fanity and competence 
at the period when the aft was done, and to which the lucid inter- 
val refers 5 and it certainly is of equal importance, that the evidence 
in fupport of the allegation of a lucid interval, after derangement 
at any period has been eftablifhed, ftiould be as drong, and as de- 
mondrative of fuch faft, as where the objeft of the preof is to 
edabliih derangement. The evidence in fuch a cafe, applying to 
dated intervals, ought to go to the date and habit of the perfon, 
and not to the accidental view of any individual, or to the degree 
of felf-pofleflion in any particular aft ; for from an aft with re- 
ference to certain circumdances, and which does not of itfelf mark 
the redoration of that mind which is deemed neceiTary in general 
to the difpofition and management of affairs, it were certainly ex- 
tremely dangerous to draw a conclufion fo general, as that the 
party who had confeffedly before laboured under a mental derange- 
ment was capable of doing afts binding on himfelf and others”. 

The whole of this doftrine was laid down near a century before 
by M. D’AgtKjfeaUy as advocate-general in the parliament of Paris 
(die duty of which office in civil caufes is thit of affeffor to the 
court), in the cafe of the Prince De Canty ; a tranflation of which 



Numb. HI.] Perfom capable or incapable of Contrafling, ty 

• 

I propofe laying before the public, as containing a view of feveral 
important topics of general jurifprudence difcufled with the mod 
confum mate” knowledge, and the mod commanding eloquence. 
His defcription of the. nature of a lucid interval is as follows : c< It 
mud not be a fuperficial tranquillity, a (hadow of repofc, but on 
the contrary a profound tranquillity, a real repofc; not a 
mere ray of reafon which only fcrves to render its abfence 
more manifed as foon as it is diflipated, not a flafli of lighten- 
ing which pierces through the darkncfs only to render it 
more thick and difmal, not a glimmering twilight which conneXs 
the day with the night, but a perfeX light, a lively and con- 
tinued radiance, a full and entire day feparating the two nights 
of the madnefs which precedes and that which foMows it ; and, 
to adopt another image, it is not a deceitful and faithlefs dillnefs, 
which follows or forbodes a temped, but a fore and deady peace 
for a certain time, a real calm and a perfeX ferenity ; in fliort, 
without looking for fo many different images to reprefent our 
idea, it mud not be a fimple diminution, a remiffion of the 
malady, but a kind of temporary cure, an intermiffion fo clearly 
marked that it is entirely fimilar to the reftoration of health. 
And, as it is impoflible to judge in a moment of the quality of an 
interval, it is neceflary that it fliould lad fufliciently long to give an 
entire aflurance of the temporary re-edablifhmcnt of reafon ; this 
period it is not poffible to define in general, and it depends upon the 
different kinds of madnefs. But it is always certain that there mud 
be a time, and that time confidcrable. Theft; reflexions are not 
only written by the hand of nature on the minds of all men, the 
law alfo adds its characters in order to engrave them more pro- 
foundly in the heart of.judges.” (a) 

In the fequel of his judgment, the Lord Chancellor referred to 
the cafe of Greenwood and Greenwood , in which a quedion turned 
upon this, <c whether a mind found to general purpofes, being in- 
fluenced by a falfe imagination, an unreasonable perfuafion, in the 
doing a particular aX, was not fufficient to avoid fuch aX,” and 
obferved, w that a quedion of fo great extent involved ferious con- 
fideration.” In that particular cafe there were contradiXory ver- 
diXs, and the difpute was probably fettled by compromife. I can- 
not but think that a mental diforder, operating upon particular fub- 
jeXs, fhould, with regard to thofe fubjeXs, be attended with the 
fame effeXs as a total deprivation of reafon ; and that, on the other 
hand, .fuch a partial diforder, operating only upon particular fub- 

■ • 

W Her* be cited (ohm palftges from the civil law ia fupport of hie obfervttion. 
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jefts* fliould not in its legal effefts have an influence more exten- 
five than the fubjefts to which it applies $ and that every queftion 
fliould be reduced to the point, whether the aft under confederation 
proceeded from a mind fully capable, in refpeft of that aft* of ex- 
ercifing a free* found* and diferiminating judgment : but in cafe the 
infirmity is eftabliihed to exift, the tendency of it to direft or 
fetter the operations of the mind (hould be in general regarded as 
fufficient prefumptiVe evidence, without requiring direft and 
politive proof of its aftual operation. Where the exiftence of de- 
rangement is (hewn in general* the partiality of its operation in the 
particular inftance fhould be manifeftly and inconteftably proved* 
in order to prevent the application of its general effeft. 

There are feveral old authorities in the Englijb law, that a perfon 
(hall not be allowed to flultify himfelf ; or, in other words* that he 
fhall not be permitted to allege that his folemn afts are void* as 
having been done wliilft in a ftate of mental incapacity ; but that 
advantage could only be taken of the defect by his reprefentatives. 
Modern deciflons feem to have exploded this diltinftion, than 
which nothing could be more abfurd j for it is always a queftion of 
faft* whether a given aft is imputable to a given individual ; and 
where the nature of the aft requires a mind capable of rational affent* 
the want of fuch capacity is a negation of the aft imputed. An 
ample account of the principles which prevail in our courts of 
juftice upon the fubjeft of infanity is given in Mr. Fotiblanque * s 
valuable notes to the treatife of equity. 

With refpeft to drunkennefs, Lord Hardwicke refufed to fet afide 
an agreement on account of one of the parties being drunk when 
it was made* as there did not appear to have been any unfair ad- 
vantage taken, and the agreement was reafonable in itfelf. i VeJ. 19. 
But in a former cafe Lord Ch. Juftice Holt held that a perfon 
might (hew in oppofition to the validity of a bond* that he was 
made to fign it when he was fo drunk that he did not know what 
he did. Bull. N. P. 192. 

But though the mere eircumftance of being in a ftate of intoxi- 
cation is not fufficient to vitiate an agreement* it would be evident- 
ly improper to confider any aft as binding which might be done 
by a perfon who (to ufe the language of the Treatife of Equity) is 
fo excelfively drunk that he is utterly deprived of reafon or un- 
derftanding; for it can by no means be a ferious. and deliberate 
confent* and without this no contraft can be binding by the law of 
nature. 

Mere weaknefs of under (landing,, or a haraffed and uneafy ftate 
of mind* not amounting to a politive derangement of intelleft* 

does 
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docs not furnifti a fubftantiVe objedion to the validity of a con- 
trad, but in conjundion with other circumftances, efpecially with 
the exercife of an improper influence, may be often very material 
in. tainting a contrad with fraud. 

Mere infants cannot contrad on account of the want of that 
underftanrling which is neceiTary to exercife a confent; but befides 
this! there is in almoft every fyftem of law a period, during which 
perfons are undeT a legal protedion, on account of the judgment 
not being fuiTicientSy matured: and though the mind, individually 
fpeaking, may be fully capable of excrcifing an adequate judgment* 
the law which ads upon general principles, will not permit a valid 
engagement to be contraded within that period. The particular 
age of acquiring a legal capacity, mull be in a great meafure arbi- 
trary. In England the age at which it is acquired is twenty-one, 
but there are gradations of age under that period at which a perfon 
acquires a legal capacity for particular purpofes, as marriage, mak- 
ing a will, until a late ftatutc ading as an executor. All perfons 
under twenty-one are, in the technical language of the law, called 
infants. 

To the general difability of infants to contrad, there is an excep- 
tion in the cafe of neceflaries. What {hall be deemed neceflaries 
is a queftion of conGderablc latitude, but the term mud in every 
cafe be applied with reference to the rank and fortune of the per- 
fon to whom the articles are fupplied j and neceflaries to a perfon’s 
wife or child born in wedlock, are neceflaries to himfelf. Money 
advanced for the purpofe of buying neceflaries cannot be recovered, 
becaufc it may be mifapplied ; but if money is lent to pay a debt 
contraded for neceflaries, and it is applied accordingly, the court 
of chancery will give the lender relief by placing him in the fitua- 
tion of the original creditor. 

There are alfo feveral other cafes in which the ads of infants will 
be fupported if in their nature beneficial to themfelves, as agree* 
ments made by female infahts previous to marriage, and with the 
approbation of their friends and guardians, or where the rule of 
law might operate the mod fatal prejudice to the very intereds it 
is intended to prated. For the detailed examination of* thefe 
points, I (hall refer to the notes already mentioned of Mr. Fon- 
blanque . 1 

It has long been fettled, that an infant cannot even for neceflaries 
enter into a bond with a penalty, though he may give a Angle bill, 
an inftrument which has now fallen into difufe. It has alfo been 
determined, that an irffant cannot bind himfelf by dating an account 
which was formerly deemed a conclufive ad, fo that the items of it 

could 
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could not afterwards be contefted, i T. R. 40. • » In the fame cafe 
it became a matter of difeuffion whether he could bind himfelf by 
a negotiable promiffory note given for neceffaries, but the decifion 
of the ofher point rendered an opinion upon that unneceffary. I 
am very far from concurring with the gcntlemaivto whom I have 
juft referred* in thinking that the cafe affords an inference that an 
a&ion would lie on a promiffory note or other negotiable fecurity 
given by an infant for necefTaries, though in fuch a&ion, by a third 
perfon he would be precluded from impeaching the confideration 
of it.. Whether a proof that the note was given for necefTaries 
would fupport an adiion againft an infant upon the note itfelf, 
is a queftion upon which I do not offer to enquire 5 but to decide, 
that by giving a note or bill he fhould incur an obligation more 
extenflve than his original liability for the necefTaries fupplied, 
would be fubverfive of his legal prote&ion altogether. In a for- 
mer cafe it had been held* that an infant was not liable upon bill of 
exchange given in the courfe tof trade. Carth . 160. 

But it feems to be now eftabliflied as a general pofition, that the 
deeds of infants are not void but only voidable, or in other words, 
that they are not neceflarily and abfolutcly inoperative, although an 
exception may be taken to their validity by the infants themfclves, 
or others fucceeding to their rights : and, as a confequence of this 
rule, the adts of infants will admit of fubfequent confirmation by 
which the exception may be waived, whereas adls abfolutely void 
cannot derive any greater effedt from confirmation. To ufe the 
expreflion of Pettier , infants are rather incapable of obliging them- 
fclves by their contrails, than incapable of contradling \ the prin- 
ciples of law refpedting the adts of infants being void or voidable, 
are examined at length by Loyd Mansfield in the cafe of Zouch v. 
Parfons , 3 Bur. 1794. A warrant of attorney is an excepted cafe 
from the general rule, and is abfolutcly void. 2 H. Bl. 75. 

Upon the moral juftice of taking advantage of the exception of 
infancy, Mr. Paley has the following obfervations, nearly coinciding 
with a preceding paflage in P oilier. « To preferve youth from the 
pra&ices and impofitions to which their inexperience expofes them, 
the law compels the payment of no debtfe incurred within a certain 
age, nor the performance of any engagements except for fuch neceC* 
fanes as are fuited to their condition and fortunes. If a young 
man, therefore, perceive that he has been pradfcifed or impofed 
upon, he may honeftly avail himfelf of the privilege of his non-age 
to defeat the circumvention \ but if he fhclter himfelf under this 
privilege to avoid a fair obligation or an equitable contrail, he ex- 
tends the privilege to a cafe, in which it is not allowed by inten- 
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tion of law, and in which coqfequently it does not in natural jufticc 
exi {£” 

Married women are by the’ Jaw of England incapable of making 
any valid contraft, and this is not as in the cafe of infants, merely 
a proteftion, but an abfolute difability. Their contrafts are not 
voidable, but void. A huiband is anfwcrable for*neceiTaries fup- 
plied to his wife fuitablc to his rank and fortune, but this is the 
contraft of the huiband by the intervention of the wife, and 
not the perfqnal contract of the wife* There are fome excepted 
cafes to the general rule, that a married woman has no capacity to 
contraft. The earlieft exception is in the cafe of the hufband 
having abjured the realm 5 the cafes of the hufband being an alien 
enemy, or being baniflied by aft of parliament, or even tranfported 
for feven years, have lince been added ; and it has lately been de- 
ter mined, that the wife of a perfon living in a foreign country, 
was from the neceflity of the cafe enabled to oblige herfelf by her 
contrafts. Dc Gailhn v. JJAtgle . I Bo/. 357. 

Property may «be fettled in various ways fo as to be fubjeft to 
the difpofition ofj married women, but this is by no means incon- 
fillent with a general incapacity to contraft \ it is to be regarded 
merely as a modification of the particular property, and is not 
attended with thofe circumflances of perfonal liability which the 
aft of contrafting naturally implies. 

In fome modern , cafes it has been held that where a married 
woman by agreement lives feparate from her huiband, and has a 
feparate maintenance fettled upon her, her general difability is 
removed, and that her contrafts are equally obligatory with thofe 
of other perfons. 

The court of King’s Bench afluredly aflumed in thofe decifiont 
an authority which reached the extreme limits of judicial difere- 
tion. In later cafes the courts evinced a great avcriioii to extend 
the doftrine further, and accordingly, it was decided that a mar- 
ried woman by eloping from her hufband and living in adultery, 
or by carrying on a feparate trade, or by having an allowance of 
alimony during a fuit in the fpiritual court, does not acquire any 
fpccial power to contraft, . which' prevents the application of the 
general rule of law. And finally, upon folemn argument before 
all the judges, it was determined that a contraft made by a mar- 
ried woman is void, notwithftanding a feparate maintenance. By 
.this decifion, the authority of the cafes introducing a contrary doc- 
trine is exploded, and the law is reftored to its ancient channel. 
Marjhall v. Rut ton, 8 T. R, 545. 

By particular cuftom, as in London , a wife may carry on trade 

feparately 



3* APPENDIX. [Numb. IV* 

feparately from her hufband, and refpeft to fuch feparatc 
' trade, (he is fubjeft to the fame liabilities as if fingle. 


NUMBER IV. 

(Referred to Vol. I. p. 34.) 

Of the Rule, that a perfoti can only fipulate or promife for 

himfelf 

The text of the Inftitutes upon this fubjeft fays, that if one man 
promifes that another fhall give or do any thing he is not bound, 
as if he undertakes that Titius fhall give five pounds, but if he en- 
gages to procure Titius to give five pounds, he is bound. Si quis 
etlium daturum fafturumve promiferit non obligabitor , veluti f fpondeat 
Titiurn qutnque aureos daturum ; quod ft ejfefturum fe ut Titius daret 
fpoponderit , obligator. Vinnius in commenting 'upon this paflage, ob- 
ferves, Nofris et multorum aliorum moribus qui faElum alicnum pro* 
mittit , tacite intelligitur promittere fe curaturum aut effefturum ut alius 
det aut facial . I conceive that the rule itfelf is no where formally 
adopted in the law of England , and can have no other effeft than 
as it neceflarily refults from the natural rcafon of the thing 5 and 
that if one man engages that an aft {hall be done by another, he is 
liable to damages in cafe it is not done, provided there are the other 
requifites for an obligatory contraft. The diftinftion, however, is in 
a great meafure verbal, as according to all the fyflems of jurifpru- 
dence, it becomes finally a queflion of intention, whether the party 
engaged perfonally that the aft fhould be done, and meant to fub- 
jeft himfelf to the fame refponfibility in cafe of non-performance, 
as if the engagement related to an aft of his own. With refpeft 
to one perfon receiving a promife for the benefit of another, it has 
been held that an aftion might be maintained by a daughter for 
non-performancc of a promife made to her father for her benefit 
upon a confideration moving from the father. Dutton v. Poole, 
I Ventris 318. 332. T. Jones 103. the nearnefs of the relation be- 
1 tween the father and the daughter was held fufficient to entitle her 
to maintain the aftion upon the promife to her father. Lprd Mans - 
, field has faid, that it was difficult to conceive how a doubt could be 
entertained upon the point (. Cowp . 837, Doug. 146,) but the decifion 
was certainly very anomalous a , and in other cafes it has been held, 
that a perfon, for whofe benefit a promife was made to another, 
could not maintain an aftion for the non-performance of it. 
x Ventris 6. 1 Str. 592. But I conceive, that according to the law 

of 
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of England \ (differing m this #cfpc St from the civil law,) an a&ton 
may be maintained by the petfon to whom the promife was made, 
although the benefit refulting from it was intended for another. 

In the cafe of MarcMngton v. Vernon , at nifiprius % T. 27 Geo. 3. 
B.R. 1 Bof. tsf P. 10 1. n. where the holder of a bill recover* 
ed againft the aflignees- of the drawee, upon their promife of pay- 
ment made to the drawer, it was faid by Butter , that, independent 
of the rules which prevail in mercantile tranfaftions, if a perfon 
makes a promife to another for the benefit of a third, that third 
perfon may maintains afiion upon it. The reporters laft men- 
tioned truly obferve, vol. 3. 149. n. that with refpeft to the 
right of a third perfon, to fue upon a parol promife made to an- 
other for his benefit, there is great contradi&ion amongft the older 
cafes, all of which are colle&ed, 1 Vin.ab.fo. 333 to 337. AEl'ton 
AJfumpftt . See Feltmakers\ Comp. v. Davis , 1 Bof. 9$. In Pigot v. 
Thompfon , 3 Bof. 147. it was decided, that upon an agreement made 
with the commiflioners of a turnpike road, to take the toll at a cer- 
tain rent to be paid to the treafurer , no adlion could be maintained 
by the treafurer, but that decifion was rather founded upon a con- 
ftrullion of the intention, than upon the application of any ge- 
neral rule, as to the right of one perfon to fue upon the promife 
made for his benefit to another. 

In Martyn v. Hinde , Cowp. 437. it was contended that a certi- 
ficate given by a re&or to the bifliop, upon the appointment of 
curate, undertaking to continue him at a certain ialary until 
otherwife provided for, was merely a contrail with the bifliop, 
and for his indemnity, upon which no a£fcion could be maintained 
by the curate; but it was truly anfwercd by the court, that this was 
not a contrail with the bifliop, but a certificate and afiiirance to 
him of a matter of fail, i. e. it was evidence of an ailual contrail 
with, and promife to the curate. 

Where an engagement is made by deed, or otherwife, to A, for 
the benefit and on the behalf of B, and the a&ion is broqght by 
A, or the engagement is performed to him, the confcquent obli- 
gations between A and B depend upon .principles unconneiled 
with, and irrelevant to the prefent difeuflion; which is confined 
to the obligation, and refponfibility of the original debtor. 

In equity, it is a leading principle, that all the perfons con- 
cerned in intereft mud be parties ifi the fuit, and an arrange- 
ment is made according to the fubftance of the tranfadior, 
and the real intereds of the perfons entitled, without reference to 
the mode or circumdances of the contrail, which are only re- 
garded as indrumental to the intereft ; and it is the peculiar pro* 
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vince and chara&eriftic diftin&ion 6 i thofe courts, to obviate the 
technical difficulties which might atife from the mode and form 
of the tranfa&ion in a court of law. 

The remaining topic of consideration, is the recognition fome- 
dimes admitted' by courts of law, of the real and fubftantial intend 
in the iuit, and of the chara&er of the perfon a&ually interefted, 
as diftin£t from the perfon who inftitutes the fuit, as upon an 
engagement madd to himfelf. 

Where a bond was made to A for the benefit of B,it was held 
that the latter could neither fue upon it, nor releafe it. Offley v. 

. Ward) z Lev. 235. The fame rule would apply in the cafe of 
an affignment of a bond, by the obligee to a third perfon : the ac- 
tion mud be brought in the name of the original obligee. In 
thefe cafes, if the obligee releafed the obligor, it might be pleaded 
as a defence by the obligor, and I apprehend that in general it 
could be no anfwer to date upon the record the original trufl or 
the fubfequent affignment, but in the exercife of the luminary 
jurifdi&ion which the courts poffefs over the proceedings before 
them, where the -obligee by collulion with the obligor gave him 
a releafe, it was held that it might be fet afide, and alfo that 
the obligor could not be allowed to plead payment to the obligee. 
Legh v. Leghy 1 1 Bof. 447. I conceive, that if there is a releafe 
from, or fatisfaftion to the party a&ually interefted, the court in 
the fummary exercife of its diferetionary power, will ftay the pro- 
ceedings of the perfon nominally entitled. , 

In Bottomley and Brook , and Rtulge v. Birch y cited 7 T. R. 664, 
it was held, that a defendant might plead that the bond on which 
he was fued was given to the obligee in truft for another perfon, 
which other perfon was indebted in a larger amount to the de- 
fendant. 

In Winch v. Kelly, 1 T.R. 6 19, it was pleaded that the plaintiff 
had become a bankrupt ; to which he replied that he had previous- 
ly affigned over his debt to another perfon for a valuable confidera- 
tion, and the replication was held to be good. The fame principle 
mult apply to the cafe of an engagement being originally made 
to one perfon for the benefit of another. 

Where a contrail is made with a fa&or, an a&ion may be 
brought upon it, either in his own name, or in the name of the 
principal. In the latter cafe, it is confidered as the tranfadion of 
the principal throughout, and no particular observations are appli- 
cable to it, conne&ed with the prefent difeuffion. With refpe£l 
to aftions in die name of the faftor, it was pleaded to a de 
claration on a policy of infurance, that the perfons interefted were 
alien enemies 3 to this it was replied, that the policies were effected 

before 
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before die war, and that the 'parties intended were indebted to the 
plaintiff, who had a lien on the monies to be recovered in the ac- 
tion, to a greater amount than the fum claimed, and judgment was 
given for the defendant. Brandon v Nejbett , 6 T. R . 23. But this 
cafe proceeding upon principles of public policy, is no authority in 
refpe& to general cafes not afie&ed by the fame confideration, and 
does not eftablifh any general propofitfon, that a perfonal difability in 
the party beneficially < ntitled, is a bar to an a&ion inftituted on his 
behalf, by another to whom an engagement is nominally made. 

An a&ion was brought in the name of a confignor of goods as 
fa&or, ngainft a carrier for damage occafioned by negle&. A 
letter written by the plaintiff was adduced in exculpation of the 
defendant : the effe& of this was obje&ed to, as it appeared by 
the fame letter that other perfons were the real Owners of the 
goods, and that they had indemnified the plaintiff ; and it was 
argued that the perfons intereiled ought not to be prejudiced by 
the admiflion of their agent } but it was held that the admiflion of 
the plaintiff on the record mufl be evidence in the caufe. Bauerman 
v. RaiieniuSy 7 T. R. 663. 

Lord Kenyon in that cafe made feveral valuable obfervations, 
as to the impropriety of innovating upon the fettled principles of 
the law, in order to meet the exigencies of particular convenience. 

I hope that I fhall be excufed for having extended this difeuflion 
fo far beyond the limits of the fubjeft which immediately occafion* 
ed it. 


NUMBER V. 

(Referred to, Vol. I- p. 53.) 

Of the Interpretation of Agreements. 

As every contra& derives its efie& from the intention of the 
parties, that intention, as expreffed or inferred, njbft be the ground 
and principle of every decifion refpe&ing' its operation and extent, 
and the grand obje& of confideration in every queftion with regard 
to its conltru&ion. 

Mr. Powell defines confruftion to be the drawing an inference by 
the a& of reafon, as to the intent of an injlrument , from given cir* 
cumftances, upon principles deduced from men's general motives^ 
conduft, and a&ion. 

This definition may perhaps not be fufficiently complete, inaf- 
much as the term injlrument generally implies fomething reduced 
into writing, whereas conjlruftion is equally neceffary to afeertain the 
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meaning of engagement* merely verbal. In other refpefts it ap- 
pears to be perfe&ly accurate. The Treatife of Equity defines 
interpretation to be the col le ft ion of the meaning out of (igns moft 
probable* 

Where *an agreement is of known and general nature, itisun- 
neceflary to exprefs the circumftances which are commonly in- 
cident to it \ thefe are neceflarily prefumed to be in the contempla- 
tion of the parties, and if any variation is intended, that mult be 
particularly mentioned ; long and uninterrupted ufage may afford 
certainty to expreflions which are vague and inaccurate in them- 
felves, and give efifeft to inftruments which would be otherwife 
unintelligible and void. This is the cafe with regard to policies of 
infurance, which modern judges have agreed in confidering as very 
inaccurate, atid imperfect in their original ftrufture, but as 
having acquired a definite fignification from the long period 
during which the fame form has fubfifted, and the general adop* 
tion which it has received. 

But, in aferibing the true conftruftion to contrafts of a detached 
and independent nature, or to thofe variations which arc occafional- 
ly and fpecially introduced in regard to contrafts in general ufe, 
and of definite fignification, confiderable difficulties frequently 
arife, the folution of which mufl chiefly depend upon confidering 
the principal objeft of the contrafting parties, the greater fubfer- 
viency to that objeft in adopting the one or the other conftruc- 
tion of ambiguous phrafe ; the mutual relation of the different 
parts, with the mutual illuftration which they may contribute or 
receive ; and in cafes where a manifefl abfurdity or repugnance 
may rcfult from a literal conftruftion of the terms employed by 
reftraining or extending their general fignification, according to the 
evident reafon and juftice of the fubjeft, and the intention which 
may from thence be reafonably inferred. 

Wherever a fpecial agreement is entered into, it is of importance 
diflinftly to exprefs the objeft which is in view, not refting too 
much upon the force and efficacy of a general expreflion applied 
to an unufual fubjeft ; and alfo to confider and provide for the dif- 
ferent contingencies which may eventually arife. 

The want of this caution has often been produftive of confider- 
able confufion, and Lord Mansfield has in fcveral inftanccs 
taken notice of the want of accuracy in deferibing the intended 
import of fpecial agreements, or in fupperadding particular claufcs 
in mercantile tranfaftions \ though it is agreed that they ought to 
have a liberal interpretation, and are not reftri&ed to any technical 
expreflions. Speaking of the effeft of the common agreement in 
a policy to return part of the premium, if the fiiip fails with con- 

. voy, 
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voy, and arrives , after mentioning the general inaccuracy which 
has been already adverted to, he faid, c « It is amazing, that when 
additional claufes are introduced, the merchants do not tale fome 
advice in framing them, or beftow more confideration upon* them 
themfelves. I do not recolleft an addition being made, which has 
jiot created doubts on the conftruftion of it.” Simond v. Boydell , 
Doug. 255. 

A full description of the intention is very different from an un- 
neceffary multiplication of words, which is in itfelf a Source of 
confiderable confufion, both in private tranfaflions and in adls of 
public authority. Speaking of the chart: r-parties of the Eaft India 
Company, Lord Mansfield faid, the charter-party is an old inftru- 
ment, unformal, and by the introduction of different claufes, at 
different times, inaccurate, and Sometimes contradi&ory. Like all 
mercantile contrails, it ought to have a liberal interpretation. 
Many of the difficulties which have been raifed are occafioned by 
the multiplicity of unneceffary words, introduced with a view to 
be more explicit, an effeft which often arifes from the Same cauSe 
in ails of parliament. Hotham v. Eafi India Company^ Doug. 9 272. 
Upon any addition being made to, or any alteration being introdu- 
ced in accuftomed form, its effeil and tendency upon the whole 
fhould be attentively confidered, fo that the remaining parts of the 
form may be properly adapted to the new provisions, in order to 
avoid thofe inconfiftencies and contradidlions, which for want of 
Such attention frequently arife. 

If the language of an agreement is not attended with any real 
ambiguity or uncertainty, and is not controuled or afleded by 
an eftabliffied ufage or general principle of law, it is not reafoh- 
able to recur to an arbitrary conftruftion founded upon an un- 
certain Supposition of the intention of the contrafling parties, or 
upon the courfe which they would probably have purfued if an 
accidental contingency had been forefeen ( a ). Thus, where two 
fucceffive tenants of a farm, having each a difpute with a third re- 
fpefling the condition in which they had refpedlively left the hedges, 
it was agreed to refer all the difputes to arbitration, and the two 
j jointly and feverally promifed to* perform the award ; it was con- 
tended, that as the two had no joint intereft in refpefl of that part 
of the fubjeft to which the award related, it was therefore au 
agreement in three parts, for which one was not anfwerable for 
the other. But Lord Kenyon faid, this is rather a hard cafe ; per- 
haps if it had been ftatdd to the two tenants at the time of the 

• 

(0) Qgotiea la verbis nulla eft ami Sguitas, ibi nulla expofitio cor.tr a verba exprcfft fiends 
eft. Co. Lit. 1 4 7, a t> Divir.atio non interpreut‘o eft, quae omnino rued it a litera. 3 H. 6. 
/. 30. Baron. * 
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agreement) that each of them was to be anfwerable for the others 
they would have hefitated before they figned the agreement ; but 
the words of the agreement are too ftrong to be got over. It was 
reafonable that each ihould make fatisfa&ion for the time that each 
occupied ; but by the terms of this agreement they have promifed 
jointly and Severally, which makes them refponfible, the one for 
the other. Manjell v. Burrcdge , 7 T. R. 352. 

The fame principle was aded upon in a cafe which underwent 
a very great and repeated coniideration refpe&ing the effc£t of the 
common claufe in a policy of infurance, that corn, fruit, &c. are 
warranted free from average, unlcfs general, or the (hip ftranded. 
The (hip was ftranded in the courfe of the voyage, and alfo fuf- 
tained an average lofs ; but fuch lbfs was not occafioned by that 
circumftance, but by another accident of a different nature. On 
the one hand it was faid, that the introdu&ion of the claufe was 
occafioned by the perifhable nature of the commodities enumerat- 
ed, and becaufe it couid not be diftinguiftied whether the lofs was 
occafioned by that circumftance or by the accidents of navigation ; 
that therefore the indemnity was restrained to an accident, in its 
stature fo notorious as (branding. On the other hand, the gram- 
matical conftru&ion was infilled upon, and the claufe was con- 
fideied as a mutual concefiion to avoid enquiries into the particu- 
lar fa&s or caufes of the deterioration, to difclaim all average lofs 
if there was no ftranding, and to attribute the lofs conclufively to 
it if there was. The court decided that the infurers were liable 9 
.and lord Kenyon, in the courfe of his judgment, faid, if a general 
provifion is made in any deed or inftrument, and it is there faid 
that certain thing* (hall be excepted, unlefs another thing happen t 
which gives effeft to the general operation of thfe deed j if that other 
thing docs happen, it deftroys the exception altogether. With- 
out inquiring into the reafons for introducing this exception, on 
the grammatical conftru&ion of the whole I have no doubt. If 
it had been intended that the underwriters lhall be only anfwerable 
for the^damage that arifes in confequence of ftranding, a fmall 
variation of expreffion would have removed all difficulty. Barnet 
v. Kenfington , 7 7 . 2 J. 222. And in a fubfequent cafe alfo arifing 
upon policy of infurance, he faid, the words here ufed are not 
equivocal, and we ought not to depart from them } it would be at- 
tended with great mifehitf and inconvenience, if in conftruing 
contra&s oi this kind we were not to decide according to the 
words ufed by the contra&ing parties ; the grammatical conduc- 
tion of the words is the fafeft rule to go by. Boehem v. Sterling, 
, 2 . R* 4^3* 

And in a queftion rtfpefting the conftruftion of a leafe,he laid, 

if 



Numb. V/] Interpretation of Agreements. 39 

if I were to indulge in conje&ure and fpeculation as to any fup- 
pofed intentioii of the parties not expreffedln the deed, 1 fliould 
have as little doubt (as upon the words} ; but I difclaim proceed- 
ing upon any fuch ground. It is fufficient for me to fay, that 
the leffee has not entered into the covenant infifted upon by the 
leflor ; the parties have met here upon the conftru&ion of a folemn 
inftrument, in which their refpeflive rights and duties are clearly 
prefcribed 5 and we cannot fubftitute any other contradt in lieu of 
that into which they have entered. Gerard v. Glifton % 7 T. R. 

6j6i 

Tliis fubjeft has alfo been very well confidered in a cafe before 
the fupreme court of the United States of America % refpe&ing the 
conftru&ion of the treaty of peace with Great Britain . During the 
war the State of Virginia made a law, that all perfons indebted 
to Britijb fubje&s might pay the amount into the loan-office, which 
Ihouid be a good difcharge. By the treaty of peace it was provided 
that “ creditors of either fide Ihouid meet with no lawful impedi- 
ments for the recovery of their debts.” The defendant had paid 
the money into the loan-office ; but it was held that in confe- 
quence of the treaty of peace he was liable to the plaintiff. Judge 
Chace , in giving his opinion to that effeQ, faid, lc In the conftruc- 
tion of contra&s, words are to be taken in their natural and obvious 
meaning, unlefs fome good reafon be affigned to {hew that they 
Ihouid be underftood in a different fenfe. The univerfality of the 
terms is equal to an exprefs fpecification on the treaty, and indeed 
includes it. For it is fair and conclufive reafoning, that if any 
description of debtors or clafs of cafes was intended to be except- 
ed it would have been fpecified. The indefinite and fweeping words 
made ufc of by the parties exclude the idea of any clafs of cafes 
having been intended to be excepted, and explode, the do&rine of 
conftruftive difcrimination. The article appears to come within 
the firft general maxim of interpretation laid down by Vattel : “ It 
is not permitted to interpret what has no need of interpretation* 
When an a Gt is conceived in clear and precife firms, when the 
fenfe is manifeft, and leads to nothing abfurd, there can be no 
reafon to refufe the fenfe which this treaty naturally prefents. To 
go elfewhere in fearch of conje&ures, in order to reftrain or ex- 
tinguilh it, is to endeavour to elude it. If this dangerous method 
be once admitted, there will be no a£t which it will not render 
ufelefs. Let the brighteft light ihine on all the parts of the piece, 
let it be exprefled in terms the moft clear and determinate ; all 
tins (hall be of no ufe, if it be allowed to feArch for foreign reafons 
in order to maintain what cannot be found in the fenfe it naturally 
prefents." Vatt. B . a. e. 17. {363. Ware v. Hylton, 3 Dallas? 

D 4 Reports , 
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Rifwrtsi 199. The whole of this cafe, and alfo of a cafe of Hamyl - 
tons v. J&rfOT, Martin , 79. in which the fame point was decided by 
the circuit court of North Carolina , very well defcrve attention, as 
containing a dear and inftrudive view of the nature and effeds of 
treaties. 


NUMBER VL 

( Intended to have been referred to, Vol. I. p. 7a. N° 121.) 

Of Injuries and NegleSis. 

The dodrine, that fathers and others fhaJl be refponfible for the 
ads of children under their care, which it was in their power to 
parent, appears highly reafonable ; but I am not aware of any cafe 
in Which it is adopted in the Englijh law. 

With refped to the refponfibility of mailers for the ads of their 
fervants, a lingular diftindion has been taken, that the mailer is 
only refponfible for the injuries of his fervant, which arife from 
negligence, and not for thofe which proceed from his wilful wrong. 
Salk . 441. Day v. Edwards , 6 7 . R. 648. M* Manus v. Crickett, 

1 Eajly 106. (a). An adion cannot be maintained againft a fer- 
vant, who hires labourers for his mailer on account of ads done 
by diem ; it mud be either againil the perfons committing the in- 
jury, or the mailer for whom the ad was done. Stcney . Cartwright , 

6 7 . Rm 4^* 

It feems extremely clear that with refped to ads committed by 
fervants, without reference to the fundions in which they are 
employed, no refponfibility attaches to the mailers. Mr. Juftice 
Butter^ fpeaking in illuilration of the quedion, how far a man 
wa6 bound by the ad of an agent executing his commiffion, faid 
« There is a clafs of cafes which have been thought to bear ex- 
tremely hard upon maders, who are held liable for the misfeaf- 
ance of their fervants, in driving their carriages again|| thofe of 
third perfons ; but thofe cafes mud have been determined on the , 
ground, that it mud be prefumed that the fervants have ade$/ 
under the orders of their maders. But fuppofe a mader ordered 
his fervant not to take his horfes and carriage out of the dable, 
and the latter went in defiance of his maders orders, them is no 
authority which fays that the mader ihall be liable for any injury 
done to another, by fuch ad of the fervant, though indeed if the 
mader had ordered the fervant tQ go a particular journey, and in 

(if) In tbit c-fc, a very full and accurate view of the law upon the fubjeO it taken by 
Lord ICtrytn, 

* the 
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die courfe of it the latter did an injury to fbrae third perfon, the; 
authorities fay that the maftfcr is liable *,< Fenn v. tiamfon, 3 T. R. 
717. In Middleton v. Fowler, Salk. 282, it is laid down by Lord Ch. 
juilice Holt as a general pofition,that no mailer is chargeable with 
the a£ls of his fervant, but when he afts in the execution of the 
authority given him : and Lord Kenyon having cited that opinion 
on the cafe above alluded to, of M’ Manus v. Crickett, fays; “ Now 
when a fervant quits fight of the objeft for which he is employed, 
and without having in view his mailers orders, purfucs that which 
his own malice fuggeils, he no longer a fts in purfuance of the 
authority given him, and, according to the doftrine of Lord Holt, 
his mailer will not be anfwerable for fuch aft.” 

A different principle was adopted in a cafe at the Exchequer 
Sittings, in which it was held that a fervant of a glafs-houfe no- 
wife employed in filling the pots, and not having any thing to 
do with the management of them, who threw in fome broken glafs 
for the purpofe of fecreting it from the mailer, fubjefted the mat 
ter to a penalty impofed upon putting materials into a pot with- 
out notice to the officer. The jury were told generally that the 
mailer was anfwerable for the afts of all the fervants employed 
in the manufaftory, without adverting to the diilinftion of the aft’s 
being totally foreign to the, functions to which they were en- 
gaged. Attorney General v. Perrin, fittings after Michaelmas 
1798. As to the liability of a flieriff for the afts of his officers, 
fee Wood gate v. Knatchbull, 2 T. R. 248. 


NUMBER VII. 

(Referred to, Vol. I. p. 1 22.) 

Of Mutual Agreements. 

Where there are mutual agreements, it often becomes a queftioa 
of impt^nce whether they are mutual and independent, in which 
cafe either party is entitled to claim a performance from the other, 
or to recover damages for the non-performance, and it is no ex- 
cufe to allege that he has himfelf been guilty Si a breach in the 
performance of the agreement ? 2d Whether they are conditions? 
and dependent, in which cafe the performance of the one, depends 
upon the prior performance of the other ? Or, 3<Uy Whether they ate 
mutual, and to be performed at the fame time, and in which, if one 
party is ready and offers to pgrform his part, he may maintain 
an aftion for the default of the other, although it is not certain 

that 
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that either is obliged to perform the firft aft ? See Bromley v. Smithy 
cited Do/g. 690. 

In this, as in all other refpeds, the intention of the parties may 
be pofitively exprefled, and then there is no room for conftrudion, 
as if a horfe -is fold on the firft of May, tp be paid for on the 
firft of June. But fuppofing there to be no diftinft and abfolute 
agreement upon the fubjctt, the dependence or independence of 
the refpe£tive engagements is to be collefled from the evident 
fenfe and meaning of the parties, and however the covenants may 
be tranfpofed, their precedency mult depend upon the order of 
time in which the intent of the tranfa&ion requires their per- 
formance. 

Each of thefe divifions may be illuftrated by familiar inftances. 
A landlord and tenant enter into reciprocal engagements; the 
tenant agrees to pay the rent, to plant a certain number of trees, 
to repair the fences ; the landlord agrees to repair the houfe, to 
ere£t a barn, to pay die taxes. If the tenant brings an a£tion 
againft the landlord for not building the bam, it is no anfwer that 
the tenant has not planted the trees. If the landlord brings an 
a£tion for the rent, the tenant cannot infill that the houfe is out 
of repair, ad, If a carrier engages to convey a bale of goods for 
a certain fum, he cannot demand the money until he has brought 
the goods to the place appointed ; a weaver cannot demand his 
wages until he has completed his piece. 3d, If a horfc is fold 
for 20/. to be paid on delivery, one party cannot demand the horfe, 
without paying the money, nor the other the money, without 
delivering the horfe. In fome of the older cafes upon this fubjefl, 
we meet with decilions apparently contrary to thefe principles, 
and which arc founded rather upon too minute an attention to 
words, than upon confidering the nature of things. Modern de- 
terminations have marked the true diftinftions refulting from the 
purpofe and object of the contra£ling parties. Lord Mansfield , 
who dated the threefold divifion already mentioned, has alfo 
fumiflied us with the proper rule for the application The 

diftin&ion is very clear: where mutual covenants goto the whole 
of the confideration on both fides \ they are mutual conditions, 
die one precedent to the other \ but where they go only to a part, 
where a breach may be paid for in damages, there the defendant 
has a remedy in his covenant, and fhall not plead it as a condition 
precedent. The cafe to vthich that diftindion was referred, was 
a conveyance of the reverfion of a plantation with the negroes 
upon it, in confideration of a fum of money, and an annuity. 
And it was held that the purchafer could not with-hold the pay- 
ment 
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Bient of the annuity, on account of the feller not being legally 
poflcffed of the negroes, otherwife any one negro, not being the 
property of the feller, would be a defence, Boon v. Eyre, i H. B. 
Bl. Rep . 273. and upon the fame principles it has been fince de- 
cided, that if a perfon having a patent, agrees to let another have 
the free ufe of the invention, and to inftruft him with all poflible 
expedition in the ufe of it, for which the other promifes to pay 
500/. upon a particular day, it is no excufe for refuting to pay' the 
money, to fay that he has not been completely initrufted. Cam- 
pbell, v. Jones, 6 T. R. 571. 

In general, where it is a (ingle a& that is to be performed upon 
each fide, the rule that one party can only claim a performance of 
the other’s engagement, by offering to perform his own, manifeftly 
applies ; fuch are all executory contrails of fale without fpecisd 
provifion to the contrary ; Goodifon v. Nunn , 4 T. R. 671. Morton 
v.Ldmb, *]T.R. 125. Glazebrook v. Woodrow , 8 T. R. 3 66. The 
rule has been fo far relaxed, that it has been held fuflicient for the 
' purchafer to aver, that he was ready and willing to pay for the 
article fold, and ready and willing to receive it, but that the feller 
refufed to deliver it. Lord Kenyon obferved, that the plaintiff 
was bound to prove that he was prepared to pay or tender the 
money 3 if the defendant had been ready to receive it, and to de- 
liver the goods. Rawfon v. Jbhnfon, 1 Eaft . Rep. 203. confirmed 
by Waterhoufe v. Skinner , 2 Bof. Iff PuK 447. This relaxation was 
certainly very judicious, as it prevented the party from being in- 
jured of his right, for the want of making a formal tender, the 
nece'ffity of which would only occur to the mind of a perfon ha- 
bituated to legal ftudies 3 but in order to fupport the allegation, 
I conceive it is effentially requifite to prove an adual and pofitive 
refufal, and that a mere non-feazance would not be fufficient; in 
cafe of fuch a&ual refufal being proved, I do not think it would 
, be proper to exaft very rigid proofs, that the perfon who came to 
demand the execution of a fale was prepared with money for the 
paymeife; for if the fatt appeared to be no more than a refufal to 
deliver without immediate payment, the allegation would not be fup- 
ported^ and if the refufal was abfolute, the perfon who had wholly 
difclaimed an intention of performance on his own part, would 
not be very favourably heard in requiring a proof of the power of 
performance in the other party. 

The queftion, whether an agreement is mutual, fo that neither of 
the parties can demand a performance of the engagement of the 
other, without a performance pr readinefs to perform his own, is 
effentially different from that which turns upon what (hall be ad- 
mitted as readinefs, and whether the a&, of which the non-perform- 

ancc 
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ance is obje&ed does or doc6 not conftitute an effential part of 
the engagement, the performance of which is admitted to be re- 
quifite for enforcing the reciprocal obligation : as to which, fee 
the before mentioned cafe of 'Boon and Eyre , the obfervations there- 
on in Glazebrook and Woodrow, and Duke of St. Albans v. Short, 
i H, Bl. 270. cited vol. 1. p. 116. note (a). All the cafe$ 
upon this fubjefl are accurately colle&ed, and the refuk of them 
judicioufly dated by Mr. Serjeant Williams', in his notes to Pordage 
v, Cole . 1 Sound. 320. Hunlock v. Blacklow , 2 Sound. 157. Peters 
v. Opie. 2 Sound. 350. 

Where the aft of one party is a condition precedent to the ob- 
ligation of the other, it has been held, that he mud do every thing 
which can be done without the concurrence of the other, before 
the obligation can attach, and in fome indances this rule has been 
applied with very great dri&nefs, Lancajhire v. Killingworth , 2 Salk. 
623. But it is now fettled, that if the party who is under the con- 
ditional engagement, difcharges the other from the performance 
of the condition, the obligation is complete and abfolute. Jones 
v. Barkeley , Doug. 684. cited vol. 1. p. 122. note (;). 

NUMBER VIII. 

(Referred to, Vol. I. p. 124.) 

Of Apportionment • 

The law concerning apportionments may be divided into two 
principal heads : id, As it refers to cafes of a certain property, 
being unequally divided between different perfons, fubjefl to a 
certain charge/as in the cafe of an edate devifed to A. for life, with 
remainder to. B. in fee fubjcft to a mortgage, or where a lease- 
hold edate is divided to A. for a particular intered and toB. for 
the refldue, and a fine is paid for the renewal for their com- 
mon benefit. In thefe cafes, the whole mortgage or fine is paid, 
and the'quedion arifes as to the manner of dividing the charge 
amongd thofe entitled to the benefit, it being certain that an ap- 
portionment mud in fome manner be made. For the rules upoji 
this fubjefk, fee Nightingale v. Lawfon, 1 Bro. Ch. 440. Stone v. 
Theed, 2 Bro. Ch. 243, and the cafes there cited. White v. White, 
4 Vef. 24. 

The 2d head, which is alone conne&ed with the fubjeft 
under difeuflion in the text, relates to certain claims or duties dqe 
in entire fums, and involves the general rule, that where the whole 
duty does not attach, the whole of it fails, and is lod, notwith- 

Handing 
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Handing the occurrence of part of the condition (in which def- 
cription I include a partial efflux of time) upon which it is to arife. 

It is a general rule, that a perfonal contraft cannot be fevered ov 
apportioned ; and upon this principle it was held, that where A# 
appointed C. to receive his rents at a certain annual falary, and at 
the end of three quarters of the year A, the matter died ; nothing 
was due without a full year’s fervice, and it was in the nature of 
a condition precedent \ Countefs of Plymouth v. Throgmorton , i Salk. 
6s* In 3 Fitter's Abridgement, p. 8 . title apportionment , there 
is a letter from that induftrious compiler, to Sir John Strange (after- 
wards Matter of the Rolls), refpedling a caufe of Worth and 
Finer at nifi prius 9 which Sir John had at the trial (tauntingly, as 
it feems) recommended to he publifyed in the abridgement ; defir- 
ing a ftatement of that cafe, and that Sir John (who had fucceed- 
ed in perfuading the jury to give a proportionate part of wages upon 
a yearly hiring)^ would point out fome cafes, or a Angle cafe at leaff, 
out of the year books, Fizherbert or Brook , or any book of reports 
*imce, wherein it had been adjudged that a contract for wages is ap- 
portionable. He adds, that a gentleman having called to inform 
him that Sir John could not furnifli any fuch report : “ Where- 
upon I told the gentleman of the other part of my letter, and 
mentioned that I had never yet met with any cafe that would fup- 
port fuch apportionment : nor could I find any gentleman at the 
" bar that had, though I afleed feveral -, that I thought every gentle- 
man ought to do the beft he could for his client, as far as was con* 
fiftent with juftice, but he ought to ftop there ; that any pro- 
ceeding further, and fo procuring injuftice to the other fide, was 
utterly unjuftifiable ; and that if there was no cafe to fupport 
fuch apportionment, the verdifk was againft law.” He adds, that 
the dire&ion of the court was in that cafe in favour of the defen- 
dant, and that the jury was guided by the counfel and not by the 
COUTt. 

But the law is now underftood to be according to the verdi£t, 
and certainly that is conformable to the real intention of the parties ; 
nevcrthelefs it is regarded as a fpecial and excepted cafe, and in 
the cafe % next to be cited, the right of a common hired fervant hav- 
ing been adduced by way of argument, Mr. Juftice Lavjrence faid, 
that fuch a fervant, though hired in a general way, is coftfidered 
to be hired with reference to the general underftanding upon tfie 
fubjeft, that the fervant {hall be entitled to his wages for the time 
he ferves, though he do not continue in the fervice during a whole 
year. 

The cafe referred to, was an a&ion by the perfonal reprefen- 
tative of a feaman, who had failed from Jamaica upon an under- 
taking,' 
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taking, to pay him 30/. provided he continued on board, and did 
his duty until the arrival of the (hip at J Liverpool* He having died 
upon his paflage, it was held that his reprcfcntative could not re- 
cover a proportionable part of the wages, on a quantum meruit for 
work and labour. It appeared, that if there had been no fpecial 
contrafi, the wages due for the voyage upon a quantum meruit, 
would have only been about 8/. And Lord Kenyon obferved, that 
he ftipulated to receive the larger fum if the whole duty were per- 
formed j and nothing unlefs the whole of that duty were per- 
formed ; it was a kind of infurance. Mr Juftice Lawrence faid. 
If we are to determine this cafe according to the terms of the in- 
ftrument alone, the plaintiff is not entitled to recover, becaufe it is 
an entire contract. Cutler v. Rowell \ 6. T. R. 320. 

In Cooky. Jennings , 7 T. R . 381. it was agreed by charter-party 
to pay freight at the rate of feven pounds per ftandard hundred, for 
deals delivered at Liverpool. The fhip before her arrival was 
wrecked, and became incapable of proceeding on her voyage, and 
the deals were put a-fhore and taken by the freighter. The owner 
claimed a proportionate part of the freight ; but it was ruled that he 
could not enforce payment of any part of the money under the 
contra ft, not having carried the goods to Liverpool,mA the defendant 
having only agreed to pay on a delivery at Liverpool. 

In a much older cafe, which was cited in the preceding, a 
merchant covenanted with the matter of a veflel, that if he would 
bring his freight to fuch a port he would pay him fuch a fum ; 
and the matter ihowed that part of the goods were taken away by 
pirates, and the refidue brought to the place appointed \ and the 
court were of opinion that the merchant was not to pay the money. 
Bright y. Cowper, Brown low, 21 . 

Mr. Abbot obferves, that upon reading this report it is not quite 
clear what the real queftion before the court was \ but it feems that 
the plaintiff claimed his whole freight, to which it might be very 
properly held he was not entitled, as he had not performed the 
whole contract ; if he claimed a part only of the freight, and was 
held by the court not to be entitled to any thing, it may be that, 
by the particular terms of the contmft, the payment of freight was 
made to depend upon the delivery of the entire cargo. 

Concife as the report is, I cannot think it imperfe&, for it ap- 
pears to be decided merely upon die plaintiff's allegation, without 
reference to any queftion dependent upon a further view of the 
fubje£t j it is not hinted that any thing turned upon the mode or 
form of the allegation. According #0 the eoifcmon courle of de- 
claring, it would be dated that the defendant had not paid the 
money, or any part of it, and I rather think that upon fuch an 
allegation, the court would hold the- declaration to be fufficient 

to 
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to entitle the plaintiff to a verdi# pro rata 9 provided he was fo en-, 
titled by virtue of the cbntta# itfelf. In the decifion, that he wa$ 
not entitled to any thing, though the cafe is attended with hard* 
{hip, there appears to be nothing inconfiftent with the general doc- 
trine of apportionment. 

There are however fcveral cafes, in which it has been held that 
if a (hip breaks ground, and is afterwards incapacitated from the 
performance of the voyage, there being no fpecial contra# or un- 
dertaking, freight is due per rata itineris , but there are alfo autho- 
rities which import that in cafe of fuch inability, the matter has by 
the marine law a right to refit his (hip, or engage another, which 
implies an obligation oh his part to do fo, if required by the fliip- 
per, before he can found any demand upon the agreement. For 
the cafes upon the fubjeft, fee Mr. Abbott's Treatife on the Law of 
Shipping, Part iii. chap. 7. But certainly any rule, that a perfon 
undertaking to carry goods to a certain port, to be paid an en- 
tire freight upon the delivery of them, .{hall be entitled to a 
proportion of the freight, from whatever caufe they are not de- 
livered, except a prevention by the a# of the party who is to pay, 
is in oppofition to the general principle of the Engli/b law, that an 
entire contra# cannot be apportioned. 

As to the apportionment of rent in a leafe, where a tenant is 
evi#ed of part, and the diftinftion between the a#ions of debt 
and of covenant, and the cafe of the original leffee and an affignee. 
Seethe cafe of Stevenfon v. Lombardy 2 Eajly 575. 

At common law, if a tenant for life made a leafe, and died before 
the rent day, the rent was loft, and the tenant had the enjoyment 
without making any compenfation ; but by ftatute n G. 2. c. 19. 
if the tenant for life die before the rent from his fublcfiee becomes 
due, upon any lands held for his life, his executors are entitled to 
recover a rateable proportion for the time that fuch tenant lived. 
It is to be obferved, that this a# flops ftiort of its probable objeft, 
in not including the cafe of a tenant for the life of another perfon 
whofe eftate determines by the death of fuch other perfon. If an 
ecclefiaftical perfon makes a leafe and vacates his preferment by the 
acceptance of another, I conceive that there can be no apportion- 
ment. The equity of the ftatute, 1 1 G. 2. is held to extend to 
tenants in tail. Pdgett v.' George 9 Ambler , 198 2 Bro. Cb . 659. 

Where a fettlement is made to a perfon for life, with remainder 
over, and with power to make leafes, and a leafe is made^ con- 
formable to the power, the rent is not to be apportioned, but belongs 
to the remainderman. Prec*cb u 555. 1 P. Williamsy 177. There 
■are fevera] cafes in which it has been held, with rcfpe# to money 
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inverted in the fuftde-, that the dividends are not apportions&le, but 
goto the party entitled in remainder. 3 Atk. 260. 582. 2 Vefl 
€72. 3 Bro. Ch. 99V 

Wherever an annuity is left payable at certain times, ifcfeems clear 
that there can be claim to an apportionment ; but where a perfon 
is entitled to intereft of money on t mortgage or other Security, the 
intereit becomes due from day to day, and is to be apportioned* 
Edwards v. Countefs of Warwick , 2 P. Williams 17 k 

In fome cafes, if money is paid upon confideration of a contraSfc 
which fails, the right of 1 total or partial return depends upon the 
entirety of the contrail as connefted with the total or partial 
failure. 

This may be illuitrated by the common obligation to return the 
premium of a policy of infurance, if the rifle does not attach. 
Thus, where a (hip was infured for a year againft capture only, and 
was loft by the perils* of the fea in a month, it was held that the 
allured had not any right to a proportionate return of premium 
for the time unexpired; it being an entire contrail for a grofs 
film. Tyrie- v. Fletcher 9 Cowp . 666 . Loraine v. Thomlinfon , Doug. 
585. So when an infurance was made at and from Harfleur to 
Angola , at and from Angola to St. Domingo , at and from St. Domin- 
go , to Harfleur ; after a deviation which rendered the policy void, 
the veffel was loft between Angola and St. Domingo , this was held 
to be an entire rifk, and nothing was due by way of return upon 
the proportion between St. Domingo and Harfleur. 

But where a divifibility in the objeft of the contrail can be im- 
plied, the confideration may be apportioned ; as where a veffel was 
infured from London to Halifax , warranted to depart- with convoy 
from Spithead, and the convoy had failed from Spithead before her 
arrival, it was held that there was a right to demand a return of 
premium, making a dedu&ion for the rifle from London to Spithead, 
but there was a ufage of trade in favour of this deciiion, and the 
rifks to and from ^Spithead were confidered as diftinft. Stevenfin 
v. Snow, 3 Bur. 123 7. The cafes of Meyer v. Gregfon , Park. 389. 
Long v. Allen, Parky 390. Rothwell v. Cooke , x B. & P. 172. 
alfo relate to this fubjeft, but a more particular detail of them 
would be foreign to the prefent purpofe. 

The following obfervations have already been laid before the 
public, in an Effay on the allion for money had and received. 

« In a cafe which arofe early in the 18th century, the Court of 
Chancery decreed one hundred guineas? as part of an apprentice 
fee, to be paid back to the father of the apprentice, his mafter hav- 
ing died within three weeks after the Sealing of the articles? 

z though 
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though it was expreftly provided by the articles, that if the mafter 
fhould die within the year, only fixty pounds ffiould be returned. 
Fern. 460. Lord Kenyon , when Mafter of the Rolls, obferved that 
this decifion carried the authority of the court as far as could be. 

3 Bro. Ch. Rep. 480. Arid Mr. Fonblanque obferves, that if it be a 
rule of equity, as in many cafes it is dated to be, that equity will not 
alter or extend the agreement of the parties; the decree feems irre- 
concilable with fuch rule. B. 1. c. 5. f. 8. A fuit in equity 
muft, in refpeft to this fubjeft, be confidered as being merely 
equivalent to an adtion for money had and received, and there can 
be no pretence for referring the decree to any other principle than 
that of money paid upon a confideration which has happened to ' 
fail; and the court, in decreeing the apprentice-fee to be refunded, 
feems to have thought the confideration for which it was given, was 
the entire performance of the articles, whereas it was the fadt of 
contrafting rhe relation, and the entering into confequent engage- 
ments. In that view, the confideration was complete and entire, 
and could not partially fail. I much doubt whether the precedent 
would now be followed, but think it certainly would not be al- 
lowed by analogy to govern any other cafe. 

There are fome cafes in which courts of equity will relieve againft 
the ftridt neceflity of performing the whole of an agreement, where 
a fufficient compcnfation can be made. Thus, where an agreement 
is made for the falc of an eftate as free from incumbrances, which 
appears to be fubjedt to a fmall quit rent, the performance of the 
agreement may be enforced, making a proportionate deduction 
from the purchafe money. So where it appears that there is a want 
of title to a fmall part of the property purchafed, Calcraft v. Roe- 
buck , 1 Vef. Jim. 221, or where there is a flight and immaterial 
lapfe of time (a). Ormrod v. Hardman , 5 Vef. 722. 732. But I 
cannot, from any printed authorities which I have met with, give a 
diftindt ilatement of the extent to which this principle, which is 
familiar in practice, is applied. It may often be extremely diffi- 
cult to afeertain the materiality of a particular circumftance as 
connected with the objedt and views of a contrafting party; and 
perhaps it may be found that the lefs deviation is allowed from the 
ftridt and literal execution of a condition required by the common 
law, and the lefs latitude is aflumed of introducing an exception 
referable to no accurate ftandard or criterion, the more exten- 
sively will the general purpofes ,of distributive juftice be accom- 
plifhcd. 

(*) Courts of equity formerly carried the principle of giving relief againft lapfe of 
tfac to a vary great extent, bot thit has bean corre&ed by the modern cafes of XJoyd v. 
Cp//rt, 4* Bro, Cb JLtf. 469. 4 V*J % 689: Fwtrtft v. Eton. 4 Ftf. 499. 
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A caufe is often mentioned, of winch I do not recoiled! to have 
ever feen a full account in any pvofdjional publication, but which 
Lord Kenyon has referred to at nifi prius. Where it appeared that 
a perfon had agreed for the purchale of an eftate, having. a wharf 
adjoining to a navigable river, principally with a view to the be- 
nefit of the wharf, and there being no title to the wharf, he was 
compelled to take the pur chafe of the reft of the eftate. His lord- 
fliip faid, that he. heard the decifion pronounced when he was a 
young man ; that he thought it an abominable decifion at the time, 
and he continued to think fo {till. An opinion in which the pre- 
fent editor mod unequivocally accords. 

And in a cafe which has occurred fince writing the preceding 
remarks. Lord Ch. Eldon faid, it was certainly to be obferved, 
that under the head of fpccific performance, contrafts, fubflantially 
different from thofc entered into, have been enforced. In the cafe 
of a contract for a houfc and wharf, the objeft of the purchafer 
being to carry on his bufnufs at the wharf, it was confidered that 
this court was fpecifically performing that man’s contrail by giving 
him the houfe without the wharf. Vi. D reive v. Hanfon, 6 Vef. 6 75, 
and the cafes there cited. 

NUMBER IX. 

(Referred to, VoL I. p. 134.) 

Of the Computation of Time. 

This feems to be the moft favourable opportunity for prefenting 
the following particulars rcfpedling the rules adopted in the law 
of England as to the computation of time. 

The expreffion from fuch a day may, as the law is now fettled, 
be conftrued excluGvely, or incluiivcly, as may be beft adapted to 
the intention of the parties, and the fuhjeft matter of the contract. 
Accordingly, where a leafe was made for twenty-one years from 
the day of the date, which would have been void if conftrued ex- 
dufively, it was held to mean inciufively. Pugh v. Duke of Leeds , 
Cvwp. 714. But the propriety of this determination, and its con- 
fiftency with former authorities, has been very ably affailed by Mr. 
Powell, in his Treatife on Powers. If there is nothing in the nature 
of the contraft which particularly affefts the conftru&ion, I appre- 
hend it to be clear that the term is to be conftrued exclufively. And 
if an a Gt was to be done within one year from the thirty frfi of t)e- 
tember 1799, the term would elapfe on the 31ft Dec . 1800. Anon. 

1 Lord Raym* 180. But if the day is not mentioned, or referred to, 
and the promife is to be performed within, a year, the firft day is 

r included. 
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included, and the aft mult be done before the recurrence of that 
day in the following year. • 

It is laid down, that where the computation is to be made from 
an aft done, the day when fuch aft was done is included ; accord- 
ingly, it has been held, that where a bill was payable at a certain 
period after fight, where an aftion was to be commenced againft 
the hundred within one year after a robbery, or a flierifF was ex- 
cufed from returning a writ unlefs ruled to do fo within fix months 
after going out of office, the day of prefenting the bill, of the 
robbery, and of going out of office, were included. Vi. the 
King v. Adderley. Doug. 463, and the cafes there cited. Alfo, 
where an aftion was not to be brought until one calendar month 
next after notice, the day of giving notice was held inclufive, and 
the notice having been given on the 28th of April , the aftion ^vas 
not commenced too foon on the 28th of May. Cajlle v. Burditty 3 
T. R. 6 23. And it is a general rule, that one day is to be taken 
inclufively, and the other exclufively. 

Our law lias for many purpofes introduced the term of a year 
and a day, which includes the recurrence of the fame day in the 
fubfequent year. 

The law makes no fraftion of a day, and upon this principle it 
has been held, that a perfon born at any time on the ill: January , 
1780, is of age on the 31ft December , 1800. Herbert v. Tarbol. 
JCeb . 589. Sid. 162 . Raym . 84. cited I Lord Raym . 480. 2 ditto 3 
1094. 3 Wilf. 274. But where different afts or occurrences take 
place on the fame day, the priority of which it is material to diftin- 
guiffi, the rule does not apply: where the heir ftated himfelf to be 
entitled on the fame day that his anccftor died, it was contended 
that in fiftion of law the anceftor was alive the whole of that day, 
and therefore the title of the heir did not commence until the day 
following. But it was truly anfwered by the court of Common 
Pleas, that if my anceftor die at five o’clock in the morning, I enter 
at fix, and make a leafe at feven, it is a good leafe : there being no 
fraftion of a day is a fiftion of law, which ought not to be allowed, 
and this is feen in all matters where the. law operates by relation 
and divifion of an inftant, which are fiftions of law [of which 
fevcral cafes are cited.] By fiftion in law, the whole term, the 
whole time of the affizes, and the whole feffion of parliament, may 
be and are fometimes confidered as one day, yet the matter of faft 
lhall overturn the fiftion, in order to do juftice between the parties. 
Roe v. Herfey. 3 Wits y 274. And by, Lord Mansfield \ Combe v. Pitt % 
3 Bur. 1423 : though the law in general does not allow the 
fraftion of a day, yet it admits it in cafes where it is neceffary to 
diftinguify and I do not fee why the very hour may not be fo too, 
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where it is neceffary, and can be done 5 for it is not like a mathema- 
tical point, which cannot be divided. • 

In fome other fpecial cafes the rule of there being no fraftion of 
a day, does not apply. The fiat. 26 G. 3. c. 39. f. 30. 35, directs, 
that the permits for the removal of wine (hall exprefs the time 
within which it (hall be removed from one (lock, and received into 
the other. A permit was granted at nine o’clock in the morning 
of the 1 8th July,' to be in force for one hour for the removal, and 
two days more for the delivery, and it was held that the two days 
expired at 10 o’clock on the morning of the aoth. Cooke v. Shall , 5 
7 ! Rn 255. 

A month is in general conftrucd as a lunar montliof twenty-eight 
, days, but a calendar month may be underdood from the nature of 
any particular tranfa&ion, and the common courfc of bulinefs, as 
in cafe of bills of exchange. In ccclefiaftical proceedings, the com- 
putation is by calendar months a , twelve months are only twelve 
lunar months, but the aggregate denomination, a twelvemonth, is 
fynonymous with a year. 

NUMBER X. 

(Referred to, Vol. I. p. 136.) 

Of Alternative Obligations . 

In the cafe of Layton v. Pierce, Doug. 14, which was an a&ion 
for a penalty upon an illegal infurance in the lottery, it appeared 
that the infurer engaged upon a certain event to pay 20/. or an un- 
drawn ticket, and it was faid by Lord Mansfield , that though the 
pra&ice may be that the infured (hall have the option, in point of 
law, the perfon who is to perform one of two things, in the alter- 
native, has the right to eleft, and that this had been edabli(hed in 
many cafes. 

The declaration m that cafe, which was an a£Uon for the penalty 
incurred by the infurance, having Bated in one count the contract 
as for paying 20/. and in another, as for giving an undrawn ticket 
without dating it alternatively agreeably to the fa£t, this was ruled 
to be a fatal variance, which was the principal point in the cafe. 

There is a cafe in which a hulband gave a bond, that in cafe he 
fold certain lands of his wife, he would in his life-time purchafe 
lands of equal value for her and her heirs, or elfe (hould leave her 
as his executrix, or by legacy, or otherwife, as much money as he 
had received by the fale. The'fale having taken place, the wife 
died firft, and afterwards the hu(band died, not having made the 
purchafe, and it was held that the bond was difeharged, and ac- 
cording 
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cording to Lord Coke 9 s report, the reafon of the judgment was, that 
where the condition of an 'obligation confifts of two parts in the 
disjunctive, and one of them becomes impoffible by the aft of 
God, the obligor is not bound to perform the other part ; for the 
condition is for the benefit of the obligor, and (hall be conftrued. 
mod beneficially for him, and he had an cleftion to perform the 
one part or the other to ferve the penalty of the obligation, and 
when one part became impoffible by the aft of God, it (hall be as 
beneficial to him as if that feparate part had been the foie condition 
of the obligation, and fo when that part becomes impoffible by the 
aft of God, fo that it could not by any induftry be performed, the 
obligation is faved, although he does* not perform the other. Laugh- 
ter's cafe, 5. c. ai. Cro. Eliz. 716. 814. Moor , 645. 

But in the cafe of Studholme v. Mmdell , 1 Lord Raymond , 279, 
where the defendant covenanted to leave the (tones of a mill in as 
good condition as he found them, or pay the plaintiff as much 
as they (hould be damnified, the damage to be eftimated by A and 
B, who viewed them when the defendant entered them, and gave 
a bond for the performance of the covenants ; the plaintiff brought 
an aftion on the bond (a), and affigned for breach that the de- 
fendant had left the mill-ftones damnified, and had not made fatis* 
faftion. To which the defendant pleaded, that A and B had not 
eftimated the damage, and upon demurrer it was argued for the 
defendant, that this was a condition disjunctive, and therefore the 
leaving the mill-ftones damnified, would not be a breach, becaufe 
at the time of the covenant he had eleftion to perform the one or 
the other part ; therefore, according to Laughters cafe, without 
eftimation by A and B of the damage, the defendant was~excufed 
from the performance, becaufe it was impoffible for him to make 
the adjudication, or to compel A and B to do it, and till that was 
done, the defendant could not be liable, no more than if A enters 
into a bond to perform the award of B and C, and B and C will 
not make any award. To this it was anfwered, that thefe co- 
venants were part of the condition of the bond, and fince the latter 
part of the disjunftive covenant was for die fafety of the defendant, 
it belonged to him to procure this eftimation, or otherwife he {hould 
be liable, and of this opinion was the whole court, and they faid 
that the rule and reafon of Laughter’s cafe ought not to be taken 
fo largely as Coke had reported it, but according to the nature ( of 
the cafe. And Treby, C. J. put this cafe : A, in confideration of 
|po/. bound himfelf in a bond with condition to make a leafe for 

• 

W The report ftatea this to be in ifiim of covenant, but from th contest of the 
Oft, and the pleadings which are contained in 3d Lord fL*ymsnd 9 186, it appears, as above 
ftated, to be an aftion on the bond. 
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the life of the obligee before fuch a day, or to pay him tool. 5 the 
obligee died before the day ; yet in the time when St. John was 
Ch. J. of the Common Pleas, it was adjudged that the obligor 
fhould pay the hundred pounds, and St. John then declared, that 
he well knewfome of the judges who gave the refolution \n Laugh- 
ter** cafe, and that they denied that they laid down fuch a rule as 
Coke had reported yet the whole court* held that the principal 
cafe of Laughter was good law. The reporter, Lord Raymond , 
4>bferves by way of note, that the laft cafe put by Treby feems to 
be indiflinguifhable in reafon from Laughter* s cafe. It has been 
fuggefted, (3 Mod. 233) that the intent in Laughter ; s cafe wa9 
to provide a fecurity for the wife, fo that (he dying Jbefore the 
hufband, the non-performance could hurt nobody, there being no 
neceflity that any thing fhould be done in order to it after her 
deceafe; this reafon would reduce Laughter’s cafe (I conceive 
with juftice) to a point of conftruftion upon an implied condition, 
that the wife fhould furvive the hufband. 

But it has been held in many cafes, that where there are two 
afts in the alternative and in the eleftion of the obligor, (or per- 
fon who is to perform them) and one is prevented by the aft or 
fault of the obligee, the law difeharges the obligor from the other, 
as the benefit of eleftion fhall not be taken from the obligor by the 
aft of the obligee. 

The cafes aTe collcfted in Viner* s Abridgement, vol. 5, 210. 
In the molt recent there was a bond, with condition to fettle on the 
obligee, within Jix months , as his counfel jhould advife y an annuity of 
20/. for life, or to pay within fix months, 300/. the obligor pleaded, 
that the obligee had not tendered any grant of an annuity within 
the fix months, and it was adjudged to be a good defence. 

But though the general principle is founded in jullice, and in 
the cafe cited there was a good legal defence, a court of equity, 
fo far as regarded the performance of an agreement, (and relieving 
from all penalties of non-performance) would in this, as in other 
qafes, difpenfe with an abfolute ftriftnefs in point of time, and 
compel the obligor at his own eleftion to fettle the annuity, or pay 
the money. 
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Of Joint and Several Obligations . 

§ I. J/z Favour of fevcral Perfons . 

Obligations in folido, between fevcral creditors, which Pothier 
mentions as being very rare in France , are I conceive wholly un- 
known to the law of England . An obligation may be joint, in 
which cafe all the perfons, in whofe favour it is contradtcd, mult 
join in an adtion founded upon it ; or it may be fcveral, in which 
cafe each mud bring a feparate adtion with reference to his own 
feparate intereft : or perhaps, where the intereft in a fubjedt is joint, 
an engagement may be fpecially framed, enabling them to proceed 
either jointly or feparatcly at their diferetiom If one contradt was 
made with feveral perfons, indicating a right in each to make a 
claim for the whole, it feems that the operation of it would, not- 
withftanding thefe expreflions, be that of a joint obligation. 

I do not fee any legal incompetence in the giving feparate en- 
gagements to each of two joint creditors, with a condition, that a 
payment to one fliould operate as a difeharge from the claim of the 
other ; in which cafe, the effedfc of the two engagements would 
only conftitute one obligation, nearly fimilar iii its nature to the 
obligation in folido \ but I am not aware of any inftance of fuch 
engagements having been the fubjedt of judicial attention, and I 
am not prepared to ftate how far the legal confequences arifing 
from any fuch, which might occur, would coincide with thofe 
which are ftated by Pothier , as applicable to obligations in folido. 

Inftances are not unfrequent of difpofitions with a diferetionsfry 
power, in refpedt of the objedts in whofe favour they are to be ex- 
ecuted, but thefe are not accompanied by the efFedts aferibed by 
Pothier , to obligations in fplido ; it is' not competent to any of 
the objedts, to enforce an exclufive claim in their own favour by 
priority of demand ; the perfon charged with the obligation can 
be compelled to execute it in favour of fome of the objedts, fub- 
jedfc however to the diferetion originally intended ; but the courts 
will take care to guard againft fuch diferetion being perverted intP 
an abufe. 

In cafes of contra&s with fadtors, a right of adtion may be main* 
tained, either on the behalf of the fadtor or his principal, and a pay- 
ment tp either will be a fufficient difeharge, except in cafes where 
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the fa&or has a lien on the debt, on account of his demands againft 
the principal. An obligation thus contra&ed, has in many of its 
cffe&s a refemblance to an obligation in folido, but is fpecifically 
diftinft from it, and is not intended at prefent to be the fubjeft of 
particular examination, although I have thought it proper to allude 
to it. 

The general poGtion of Potbier , that regularly when a perfon 
contracts an obligation of one and the fame thing, in favour of for 
veral others, each of them is only creditor for his own (hare, is 
the dirc£k reverfe of that which it feems proper to (late, as appli- 
cable to the Englijh law, by which a general obligation in favour 
of feveral perfons, is a joint obligation to them all, unlcfs the na- 
ture of the fubjed, or the particularity of the expreflions leads to 
a different conclufion ; and even where the expreflions appear to 
denote a feparatc obligation to each, the legal effedl: has been held 
to be a joint obligation in favour of all ; in which cafe an aftion 
can only be maintained by them jointly during their joint lives 5 
after the death of any, the right accrues to the furvivors, and finally 
to the reprefentatives of the laft furvivor, fo far as refpefts the 
enforcing the claim againft the oppofite party. The confequent 
obligations which may rcfult between the furvivors and the re- 
prefentatives of the deceafed, is a different fubjeft of con Adoration. 

In cafe of partners in trade, the right is excrcifed by the fur- 
vivors for the benefit of themfelvcs, and the reprefentatives of the 
deceafed : in other cafes not attended with any fpccial circum- 
ftances, I apprehend it may be ftated as the general rule, that the 
beneficial right, as well as the legal power of enforcing redrds, 
devolves upon the furvivors. 

In S/iugsbys cafe, 5 Co, 18. Beckwith covenanted with Rava- 
four , Sliugsby> and Harvey , and with each , and every of theni 9 that he 
had a lawful title to certain premifes, and an a&ion having been 
brought by Slingsby alone, it was held that it was not maintain- 
able, for that the other covenantees ought to have joined, and this 
notwilliftanding the words, with each and every of them ; as to 
whic!i this diverfity was agreed, that where it appears by the de- 
claration, that each of the covenantees has, or is to have a feveral 
intereft or eftate, and a covenant is made with them, and with each 
of them ; the words with each of them , make the covenant feveral 
in refpeft of their feveral intereft, as if a man demifes blacl^ acre 
to A, and white acre to B, and green acre to C, and covenants with 
them and each of them, that he is the lawful owner of all the 
faid premifes, the covenant is feveral. But if he demifes. the laid 
acres to them jointly, then the words with each ofthem 9 are void \ 
for a man cannot by his covenant, (except in refpeft of feveral in- 
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terefts) make it in the firft place joint, and then by the addition of 
thefe words make it feveral.* For however perfons may bind them- 
felves, and* each of them, fo that the obligation will be joint or 
feveral at the ele&ion of the obligee, no man can bind hiinfelf to 
three and each of them, fo as to make this joint or feveral, at the 
ele&ion of feveral perfons for one caufe : for the court would be 
uncertain for which of them to give judgment, which the law 
will not allow as was holden, in 3 H. 6 . 44. where a perfon 
brought a replevin againft two for one beaftf and they made fe- 
veral avowries, each in his own right j and by the advice of all the 
judges, both the avowries were abated for the inconvenience, that 
if both the iiTues fliould be found for the avowants, the court could 
not give judgment to them feverally for the fame thing. So, the 
covenantor in the principal cafe would be twice charged with the 
fame thing, and therefore the words with each of them> are only 
an amplification and redundancy, and cannot fever the joint caufe 
of a£tion. It was alfo refolved, that an intereft cannot be granted 
jointly and feverally ; as if a man grant the next advowfon, o$ 
make a leafe to two jointly and feverally, the words and feverally 
are void, and they are jointly intitled. So, if a man makes ^ 
feoffment in fee to three, and warrants the land to them, and each 
of them, this warranty is joint, and not feveral ; but in fucha cafe* 
if their eftates were feveral, their warranty would be feveral 
accordingly. 

And in a recent cafe, where Martindale covenanted with An- 
derfon , his executors, adminiftrators, and afligns, and alfo with 
Wyatt , and her afligns, that he would pay an annuity to Anderfon^ 
during the life of Wyatt ; it was held that the covenant was joint, 
and that, Wyatt having furvived, the a£Uon ought to be brought 
by her, and could not be brought by the reprefentatives of Anderfon . 
Lord Kenyon faid, that it had been aflumed in the argument, that 
each of the covenantees had different intereftsj but that was not fo, 
for the covenant was to each of them for the fame thing, and 
though the benefit were only to one of them, yet both had a legal 
intereft in the performance of it, and therefore the legal intereft 
being joint during the lives of both, on the death of one it fur- 
vived to the other. If indeed the covenant had been to each by two dif- 
ferent deeds , though, for the fame duty (<0* there could not have been 
a joinder in aQion : but here the parties claim by the fame title, 
and therefore the law coincides with the juflice and convenience 
the cafe. Anderfon v. Martindale . 1 Eaft. 497. 

(*) TU. would coolUtute • real obligation in folidoj aa deferibed bjr Pttkkr. 

6 Another 
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Another ftrong inftance of perfons having a joint legal intereft, 
although for the benefit of one of them feparately, occurred in the 
Cafe of Sjcott v. Goodwin , i Bof. isf P . 67. The defendant, as tenant, 
covenanted with Grice his landlord, his heirs and afiigns ; and the 
premifes having been conveyed to John Scott the plaintiff, and 
Robert Scott (but as to the cftate of Robert in truft for John) it was 
held that John could not alone maintain an aftion on the cove- 
nant. And Lord Chief Juftice 1 Eyre faid, that as the operation of 
law upon the deeds, was to conftitute John and Robert joint 
aflignees, the effeft of it was that the defendant’s covenants became 
alfo, by operation of law, contra&s with John and Robert jointly. 
fC There is an eflential difference between the cafes, where the objec- 
tion is that other perfons ought to be made co-defendants, and 
where it is that there arc not the proper parties plaintiffs in the fuit. 
Many plaintiffs can have but one right, having but one intereft, and 
one caufe of adlion, which ought to be, and is, indivifible, admitting 
of but one fatisfaftion. But if in the nature of the thing, if on 
principles of law or authorities, it could be, that a man fhould 
derive a feveral intereft, out of a joint obligation to himfclf and 
others, and that plaintiffs could fue feparately for their portions of 
one right, it is mod obvious that it muft vex and harafs defendants 
extremely. I take it to have been folemnly adjudged in feveral 
cafes, and to be the known received law, that one co-covenantee, 
one co-obligee, or one joint contra&or by parol, cannot fue alone. 
A breach of a joint contrail with two or more, cannot be joint and 
feveral.” 

In the preceding cafes, we have fecn that the courts confider 
obligations, which in their exprefTions were feveral, to be joint in 
their effeil, on account of the joint intereft to which they referred. 

In Wyndham* s cafe, 5. Co* 7. it is fhewn that joint words may 
by conftruftion of law be taken refpe&ively and fevcrally .ift. Some- 
times in refpeft of the feveral interefts of the grantors, as if two 
tenants in common, or feveral tenants join in the grant of a rent 
charge, yet in point of law this grant will be feveral, although the 
words are joint, as Sir Robert Catlyn> Chief Juftice, held in Brown - 
tng’s cafe in Plowden . ad, Sometimes in refpeft of the feveral 
interefts of the grantees, as 16 H* c. 63, 64. a warranty made to 
two of certain lands, fhall enure as feveral warranties in refpeft 
that they are feverally feized, the one of one part of the lands, 
and the other of the rclidue in feveralty. 3d, Sometimes in refpeft 
that the grant can only take effe£t at feveral times, as in cafe of a 
remainder being limited to theYight heirs of J. N. and J. & 
(J. N* and J* S. being alive) in which cafe the words are joint, 
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and yet the heirs fliall take feverally, for they lhall not join in ac- 
tion. 4th, Sometimes in relpeft of the incapacity and impoflibility 
of the grantees to take jointly, as a leafe made 4 o an abbot, and a 
fecular perfon, or a grant made to two men, or two women, and 
the heirs of their two bodies, the inheritance is feveral, 7 H. 4. 17. 
5th, Sometimes in rcfpedl of the caufe of the grant, or ratiotie fub * 
jeftt t materia , as 15 H. 7. 14. where one co-parcener granted a 
rent to two other co-parceners for equality of partition 5 although 
the words are joint, yet the caufe of the grant will be regarded, and 
the rent will be of the quality of the land, and therefore they will 
have the rent in the degree and quality of co-parcenery, and not 
jointly. And Knivety Chief Juftice and Chancellor, (aid, in 38 
Edward , 3. 26, that if two co-parceners make a feoffment in fee, 
rendering rent to them and their heirs ; the ‘heirs of the one and 
the other (hall inherit, for that their right in the land was feveral, 
22 E . 4. 25. & 2. H. 3. 18. a joint fubmiffion to arbitration 
was taken feverally in reipeft of the feveral caufes. 

The cafe of Ecclejlon vevfus Clipjhatn 9 1. Sattnd \ 153, affords an 
inftance of the fame agreement being confidered as joint in one part, 
and feveral in another. Tayler , Clipfimm^ & Cafihy having con- 
tracted with the commiflioners of prize goods, to buy all prize 
brandies at a certain rate, they entered into an agreement with 
each other, by which it was declared that all the parties had an 
equal intereft in the contraft, and therefore each of them for him- 
felf, and not for the other, covenanted with the other, and others of 
them refpeftively, that all prize brandies (hould be bought by them 
in partnerfliip upon their joint account, and that none of them 
(hould trade in brandy wines by himfelf, or in company with any 
other, but only on the fame joint account; that no brandies which 
(hould come to the hands of any of the parties, (hould be fold by 
him without the aflent of the others ; that all monies received by 
any of the partners (hould be paid by the perfon receiving it, to 
Kynton a Goldfmith, on the joint account that there (hould be no 
benefit of furvivorfiiip, but that the executors of any of the parties 
who (hould die, (hould have the fame benefit as the party himfelf 
might have had if living, and that an account Jhould be given to 
fuch executors , of the brandies and debts due for them, within 
twenty days after the deceafe of the party dying. An a&ion being 
brought by the executors of Cafile againft Cfy/bam, for felling 
brandies without the afient of Tayler and Cafile , and* for trading' 
on his own account, and for not paying to Kynton monies received 
on the joint account 5 and for not*giving an account to the plain- 
tiffs within twenty days after the death of the teftator ; after judg- 
ment by default and entire damages, given upon a writ of enquiry, 

Saunders 
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Saunders excepted as to the breaches for the defendants felling 
Xrithout affent, and trading on his own account) and not paying 
to Kyntori) that the covenant was joint with the teftator, and with 
Tfayler who had furvived him * for though the covenant be joint 
and feveral by the words f yet the intereft and caufe of aftion in 
this cafe is joint only) for it is an equal damage to CnJUe the tef- 
tator, and to Tayler* if the defendant has broken thefe covenants 
as by the declaration is fuppofed 9 and therefore they ought to have 
joined in the a&ion \ and Cajile f the plaintifPs teftator, being dead, 
the action has furvived to Tayler ; as in Slyngsbfs cafe above cited. 
But the covenant, that the defendant would render an account 
to the executors of the party dying, is a good feveral covenant, 
and well fuable by the plaintiffs, only becaufe the plaintiffs have a 
feveral intereft, and caufe of a£lion in this, but not in the others \ 
upon which objc&ion, and another point not conne&ed with the 
prefent difcufTion, judgment was flayed. 

A bond to A, and payable, the one moiety to A, and the other 
moiety to B, is a feveral obligation ; and the rcleafe of one fhall not 
prejudice the other, nor can one bar the other of his aftion. 
2. Sid. 61. Mo. 64. 

As the intereft of tenants in common is feveral, though the pof- 
feffion is joint, it feems clear that a covenant made to them gene- 
rally, and much more a covenant made with them, and each of 
them, may be conftrued as feveral fothat each may bring an ac- 
tion on account of his own feparate damage, and in many cafes 
they feem to have an ele&ion to confider the covenant as joint or 
feveral. In Martin v. Crompe , 1 Lord Raymond* \ 340. it was fa?d 
by Holt , Chief Juftice, that if there are two tenants in common of a 
reverfjon, expe&ant upon a leafe for years upon which a rent is 
referved, they may join in debt for the rent, or fever. 

In Harrifon v. Bamby , 5 T. R. 246, it was held, that one tenant 
in common might diftrain and avow for his moiety of the rent, the 
defendant having, after notice to the contrary, paid the whole of 
the rent to the other j and Lord Kenyon obferved, that it was clear, 
from the authority of Lyttleton , that tenants in common ought to 
avow for their feparate portions, though they might join in ac- 
tions on joint contracts, as in covenant, where die covenant is en- 
tered into with both, or in-debt for rent, & c. In Cutting v. Derby $ 
2 Bh Rep . 1075. it is faid by the court, that where one entire in- 
jury is done to tenants in common, they fhall all have one entirp 
rpmedy,, but where the injury is feparate,, they, may have feveral 
adions ; and it was there decided, that one tenant in common, 
might maint.up an a&iori againft a tenant on the Stat* 4 G. 2. 

c. 28. 
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r. 28. for his (hare of double tlie annual value, againft a tenant not 
Quitting pofleffion. 

Where the right of adlion is joint, as founded on a joint con- 
tract, the objection, that it is brought by one of feveral who ought 
to have fued jointly, or by the executors of a party deceafed, when 
it ought to have been brought by the furvivor, may be taken ad- 
vantage of by demurrer, or in arreft of judgment, or by writ of 
error, if it appears on the record ; and if the contra& is alledged 
as feveral, and appears by the evidence to be joint, it is a fatal 
variance, and the defendant is entitled to a verdidl. If two per- 
fons were jointly entitled, the declaration by one muft (hew the 
death of the other, which cannot be prefumed, Scott v. Good<win % 
ubi.fuprtu And if an aftion is brought by the executors of one, 
it is necdlary to aver that the teflator furvived the other ; it not 
being requifite, as it is in the cafe of perfons jointly liable, that the 
exception fhould be taken by plea in abatement. 

But if one of feveral tenants in common, or as it fhould feem, 
of feveral joint tenants, brings an aftion alone for an injury ; it may 
be objeded by plea in abatement, (a) but not otherwife, that the 
others (hould have joined, Addifoti v. Overend, 6 T. R. 766. And 
if one has fued alone, and recovered, the defendant, not having 
availed himfclf of fucli plea, cannot plead to the adion of die 
fecond, that the firit, who lias already recovered a fatisfa&ion, 
ought to have joined j and even where there are more than two, 
Mr. Juftice Lawrence has exprefled his opinion, that if there had 
been feveral remaining tenants in common, the defendant could 
never have objefted to the fcverance of the adtfons, after omitting 
to plead in abatement in the firft aflion. Sedgeworth v. Overend > 
7 T. R . 279. 

It is clearly eltablHhed, and is a neceflary confequence of the 
dodtrine involved in feveral of the preceding decifions, that a re- 
leafe of one of feveral who are intitled under a joint contrad, is 
a difeharge from the others, 2 RoL abr. 410, but it feems highly 
reafonablc, that a perfon who has defeated his companions of their 
right, (hould be anfwerable to them for the lofs ariling therefrom. 

(tf) A plea in abatement it that which, without denying that the plaintiff hat fuch a 
caafe of a&ion at it alledged, alTertt that in iome incidental refped the a&lon It improperly 
brought, and the objed of it it not to defeat the claim, but to delay the prjfecution of it. 
The chara&er generally aferibed to it is, that it muft give the plaintiff a better writ, bug 
Ait, although generally, it not univerfally true : for fometimes the right of delaying the 
claim by a plea in abatement, it founded on a temporary dilability of the plaintiff to fue, as 
that he it an outlaw or an alien enemy. There are feveral rules by which thefe pleat are 
held to much greater ftri&nefi, than thofe Which go to the merits of the adion ; but a 

more particular expofition of their nature and effe&i would be foreign to the prefeat 
purpofe, ' 
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For the cafesin which feveral perfons, having a joint iniereft, may 
join in the fame aftion, fee Mr. Serjeant Williams's note to 
Coryton v. Litlebye , 2 Saund. 116 . 


$IL Of Joint and Several Obligations , agaitift feveral Perfons . 

Although the appellation of obligations in folido, is fcarcely known 
to the Englijh law, the obligations themfelves, as deferibed by 
Pothier , are of not unfrequent occurrence. The mod ufual inftance, 
is that of a bond or covenant exprefled to be made jointly and fc- 
verally, in which cafe it is, at the option of the creditor, to proceed 
againft all in one joint, aftion, or in feparate afiions againft each 
or any of them *, but the obligation muft be treated as wholly joint, 
or as wholly feparate, for an aftion cannot be maintained againlt 
$wo or more of a greater number, provided the exception is pro- 
perly taken, nor can a commiflion of bankrupt be maintained againft 
two upon a joint debt, or confequently upon a joint and feveral 
debt of three. Vide Allan v. Hartley , Co . B. L. 7. 

But there arc many other cafes which fall within the definition 
of Pothier , of an obligation in folido, as contracted by feveral per- 
fons, each of whom is obliged for the whole, but fo that a payment 
made by one liberates the others, as againft the creditor. 

The moftfamilar inftance of this is the cafe of bills of exchange, 
with refpeft to which the drawer, acceptor, and indorfers, are all 
liable for the whole amount to the holder, and a payment made by 
any one of them, is as againft him a difeharge of all the others : 
and it is only the difeharge as againft the creditor which is contem- 
plated by Pothier , when he fpeaks of a payment by one liberating 
the others : the confcqucnt obligation between themfelves forming 
a material part of his dilcuflion. 

Two perfons, each indebted in a hundred pounds, or jointly in- 
debted in 200/. may each give their feparate bonds or notes for the 
whole : two perfons may give their feparate bonds for the fide- 
lity of a third : two feparate policies may be made for the infurance 
of the fame rifk : the original landlord or tenant, and their re- 
fpe&ive alfignees, are liable to a covenant founded on privity of 
eftate ; and in all thefe cafes the legal effeft is that above aferibed 
to obligations in folido, that etch of the parties obliged is liable for 
the whole claim, hut a fatisfa&ion made by any one is as againlt 
the creditor a liberation of all the others. But in all thefe cafes 
the obligation is feparate in refpelt of the right of a&ion $ and one 
joint aftion cannot be maintained againft the drawer and acceptor 
of a note, againft the infurers on two feparate policies, againft the 

perfons 
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perfons engaging by two feveral bonds or notes, againft the land- 
lord or tenant, and their refpje&ive aflignees. 

There is cerrainly no objedion to an obligation in folido, being 
contracted by the different parties in different manners, or by one 
abfolutely, and the other conditionally. If the cafe of bills of ex- 
change is admitted, as I think upon principle it mud be, as a legi- 
timate iiiftancc of an obligation in folido, it is alfo an exemplifica- 
tion of this pofition, the acceptor being bound abfolutely and un- 
conditionally, the other parties only fubjed to the obligation upon 
the condition of due diligence having been ufed by the holder. 
One perfon may engage to pay within a month, and another with- 
in a month following, in cqfe of the failure of the firft 5 it is the 
unity of the thing which is to be performed, and the right to de- 
mand the performance of it from any one of feveral debtors, which 
coniliiutcs the effencc of this kind of obligation, and which is 
wholly independent of the mode or form in which the obligation 
is contra&ed. 

In refpeft to the general conftru&ion of contrails, I conceive 
that the rule of the Engl ft law is in refpelt of feveral debtors, as 
well as in refped to feveral creditors, the reverfe of that dated by 
Pothier : and that an obligation contra&ed generally by feveral per- 
fons is a joint obligation, unlefs there is fomething in the nature of 
the fubjedt to induce a different condru&ion, and render it feveral, 
in refped of the feparate intereds of the "contracting parties, 
according to the principles in JPywlam’s cafe, which has been already 
cited, as (hewing where joint words were to be condrued as feveral 
in refpell of feveral creditors. 

A joint obligation is effentially different from an obligation in fo- 
lido, as the creditor has not a right to proceed againft eaclfcor any 
of the parties individually, but can only profecute his claim againd 
them jointly. But if a creditor fucs one of feveral joint debtors, 
the obje&ion, that the others ought to be joined, can only be taken 
by plea in abatement (a), and this notwithdanding it appears by 

the 

(«) As to the nature of fuch plea fee ante p. 6j. n. (a) Where a commiflion of bank- 
rupt was taken out againft two of three joint traders ; the other being an infant, it waa 
ruled that it could not be fupported. It was faid ih argument, that though it was true that 
an aftion might be brought againft the three partners, including the infant who muft plead 
his infancy, yet if the fa ft was that the whole demand was againft the three, and the con- 
traft of partnerfliip was avoided as to one by his infancy, it remained the contraft of the 
two. The infant having a right to infill that he was not bound by any contraft he had 
made, the demand would be againft the two in effeft, and the infant pleading his infancy, 
the judgment would he againft the two In the aft ion. The Lord Chancellor faid that the 
•ftion not only might, but it muft be imagined, be brought againft the three. But Mr. 
Juftice 1 Le Blame , in a cafe before him in Bank at Lancafter, fummer affixes 1799, deter- 
mined upon demurrer that a replication, Hating that the partner mentioned in the plea in 1 

abatement 
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the plaintiff’s <Mvri flicwmg that more are liable (a). See William?* 
note to Cahell v. Vaughan , I Saund. 29 1 . If two are fued upon 
a joint and feveral obligation of three, it feems alfo that the excep- 
tion can only be taken in the fame manner, though fome cafes have 
proceeded upon the contrary do&rine, id. 'ibid* Subjcft to the 
Tight of exception by plea in abatement : I conceive it to be clear 
that feparate aftions may be maintained againft each of feveral joint 
debtors, in like manner as if they were debtors in folido (b). 

One of the irtftances above cited, from Wyndam’s cafe of joint 
words inducing a feparate obligation, is that of a joint fubmiflion 
to arbitration ; but where it is clearly txprefled that the engage- 
ment is joint as well as feveral, as (in a cafe already cited upon 
a former fubjed), where Burredgc was the preceding, and 
Roberts the fucceeding tenant to Manfcll> and by an Agree- 
ment between Burredge of the firft; part, Roberts of the fccond 
part, and Manfell of the third part, the parties agreed to refer all 
the difputes refpc&ing repairs to Simcochs , and B 9 and R y jointly and 
feverallyy promifed lo perform his award, and the arbitrator having 
direfted each of them to pay a certain fum, they were held to be 
jointly anfwerable for the whole. Lord Kenyon obferved, that it 
was rather a hard cafe, and perhaps if it was ftated to them at the 
time of the agreement, that each was to become anfwerable for the 
other, they would have hefitated before they figned the agreement, 
but the words were too ftrong to be got over. 

In a cafe cited in the preceding, H and G covenanted for them- 
felves and for each of them, to receive the rents due to L, and that 


abatement was on infant, was a good anfwer to the plea, and J think that this was evident- 
ly the rig|^t decifion. In cafe an adtion had been brought againft the infant and the adult, 
the defence of infancy need not neceftaiily have been taken by plea, but might have been 
ufed as a defence at the trial, and then the verdidt againft the other defendant only would 
have been error on the record. There is certainly no authority to warrant a fpccial entry, 
and the giving any effedfc to the defence of infancy, would be a negation of the joint con- 
tradl declared upon, as would likewife a plea of infancy. This cafe is eflentially different 
ftom thofe of a plea of bankruptcy, or the profccution of one defendant to outlawry ; for, 
ill both thefe cafes, the whole proceeding is founded upon the 'fuppofition of an original 
joint contrail, although the perfonal exemption of one defendant, in the firft cafe, exempts 
him from the llabalty and the outlawry, in the other is an excufe to the plaintiff for a fe- 
p State pioceeding, but in both cafes a joint original liability is aflumed, and I conceive 
ittuft oecefTarily be proved $ whereas the defence of infancy excludes the foppofiiion of fuch 
joint liability having ever exifted ; and it will be an intolerable hardfhip and a palpable in- 
juftice,if a plaintiff who fued the debtor who was adult, ihould by plea in abatement be 
compelled to proceed againft the other, and having done fo fhould be defeated, for want of 
fubftantiating that joint contradl and joint ufponfibi&ty, which is requifite to maintain 
his declaration* 

(a) The law, at we have feen above, is otberwife with refpedl to an adtion by one of &- 
veral joint creditors. 

(4) In all cafes of joint adtions, the defendants are fo far obliged in folido, that execution 
may be levied againft any of them for the whole. 
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they and each of thtm would ppy the femfc* and it was held that 
an a&ion might be maintained agaihft H, for the receipts of G. 
Lilly v. Hodges , 7 T. R. 35a. • 

In a leafe of a coal-mine to Errington and Ward , the lefleea 
covenanted jointly and feverally for the payment of the rent, and 
for the proper working of the mine. After which) there was 
a covenant by the leiTor to make a certain allowance $ it was then 
agreed) that the leffees might get inferior coals, paying 15/4 a ton; 
and it was further agreed, that an account (hould be fettled monthly* 
and the monies appearing due, paid by Errington and Ward. An 
aftion being brought againft the executor of Errington, for. not 
paying the 15/. a ton upon the coal got by Ward, and the money 
due on an account fettled with Ward , after Errington’* death* 
it was contended, that the two later covenants being fubfequent to 
the covenant of the leflor, could not be conne&ed with the pre- 
ceding, and were therefore not joint and feveral, but only joint* 
and upon which the furvivor only was chargeable $ but it was held* 
that the general words introductory to die covenants of the lefiees 
were fufficient to extend to all the fubfequent covenants on their 
part, unlefs there was fomething in the nature of the fubjefk to re- 
ftrain them. Duke of Northumberland v. Errington , 5 T. R. 52a. 

Debts contracted by partners in trade are joint debtS) for which 
an a&ion can only be maintained againft all the partners, or the 
furviving partners jointly, provided the exception is taken by plea in 
abatement. And if feveral perfons jointly engage in a particular 
purchafe, it is attended with all the effe&s of a partnerfhip ; but 
where feveral different perfons feparately employed a broker to make 
purchafes of tea at the India Houfe ; and the broker, upon payment 
of the ufual depofit, took joint warrants for the whole, which he 
pledged to a banker for monies advanced ; it was held, that this 
did not conftitute any partnerfhip in the refpe&ive employers, fo 
as to render them liable for the whole loan : the defendants in the 
particular cafe did not owe any thing in refpefl: of their own {hares: 
whether the a& of the broker would have rendered them liable to 
the banker for the money borrowed as to their own proportion, was. 
not therefore taken into confideration. Hoare v. Daws, Doug. 371. 
With refpe£fc to .a contract made by one perfon for the purchafe of 
goods, and a fub-contra& made by him with others, for taking par- 
ticular {hares of them, and which was held not toconftitute a part* 
nerfhip t fee Coope v. Eyre, 1 H. Bl. 37. 

A creditor upon a jdint and feveral obligation may, as we have 
feen, elcft to confide? the debt as joint or as feveral, and may either 
proceed againft all the debtors jointly, or againft each or any of 
them feparately* but it is held that he cannot proceed in both wavs 
Vol. H. F • at 
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it Ab fame time)' and that in cafe he does fb, the pendency of 
Me fuit may be pleaded in abatement to the other. So» if there are 
joint and feveral eftates under a commiffion of bankruptcy! the cre- 
ditor may take a dividend at his election upon the joint eftate, or 
upon each of the feparate eftates, but he cannot have both. Ex 
forte Rmvlattdfm, 3 P. Wnu. 405. 

But where three periods were jointly liable as partners, and one 
of them had likewjfe given his feparate -bond, it was held that the 
creditor was entitled to a dividend, both upon the joint eftate and 
Upon the feparate eftate of the particular obligor. Ex parte Vaughan , 
cited Hid. 

Where one of feveral joint debtors dies, die erfditor has only a 
legal remedy againft the furvivors, and finally againft the repre- 
sentatives of -the laft furvivor ; but there are feveral cafes in which 
courts of equity have granted relief upon a joint bond, as if it had 
been joint and feveral, againft the reprefentatives of the party firft 
dying } fitch being colIe#ed from the circumftances of the cafe to 
be the intention of the parties, and it being held that the bond was 
made joint, inftead of joint and feveral by miftake. See Pritnrofc \ t 
Brotriey , l Ath. 89. Simpfon V. Vaughan, . 2 Ath. 31. — Bijhop v. 
Church , 1 Vtfey, 1 60. 371. in which the relief was given againft 
the heir. Bum v. Burn , 3 Vtf. jun, 573. in which it was given as 
Upon a fpecialty to the prejudice of limple contra# creditors, upon 
a deficiency of aflets. But there is no general rule that a creditor 
has a right in equity againft the reprefentatives of a joint debtor, 
who, in confequence of the furvivorihip of the other, are not liable 
at law, or that any fuch right can arife in confequence of the in- 
folvency of the furvivor. See lime v. Contend //, , 1 Bro. Cb. 27. 

I apprehend it may be dated as a general principle, that truilees, 
executors and affignees of bankrupts, are only chargeable refpeft- 
Jvely drith their own a#s and receipts , but, in many cafes, their 
concurrence in the a#s of the others render! them perfonally re- 
fponfible ; but it is not my intention at prefent to enter into a par- 
ticular examination of that fubje#. 

In cafes of injuries, there is certainly, as in the civil law, a right 
of a# ion for the whole damage againft any one of the perfons 
Sable. Sometimes a plaintiff has an election to confider his de- 
mand as founded upon a Contra#, or upon ait injury, m which 
cafe, if be treats it as a contra#, it is fubje# to all rite confe- 
quence) of a joint caufe of a#hm, and an exception may be taken 
by plea in abatement, if be proceeds againft any of the perfons 
Sable feparately. Treating it a« an injury, be has rite fame right 
againft each feparately, as in rite cafe of other injuries. 

3 fa 
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tit cafes df contra&s, if an. a&ibn is brought againft feveral, aipd 
it cannot be fupported againft alt, it wholly fails* bccaufe the con- 
trad proved differs from that declared upon * but in adions for 
injuries* a verdid may be given foY fome defendants^ and againft 
Others. And in a very late cafe, where a declaration ftatpd that 
three had the loading of a hoglhead of treacle, for a reafonable 
reward, to be paid by the plaintiff 1 , and that they conducted them* 
felves fo negligently and unikilfully, that the treacle was loft * it 
Was held, that the adion being founded on a negled of duty, and 
tiot upon a breach of promife* die acquital of one defendant did 
hot afFed the plaintiffs right to have h!s judgment upon the verdid 
againft the others. Govett v. RadniJge. 3 Eafl f 6a. 

Where an obligation entered into by feveral perfons, in one inf 
ftrument, is merely feveral, fo that each of them is only ahfwer- 
able for his irefpedive (hare, the obligation has no other eifeds than 
if it confided of fo many diftind contrads perfedly fepara^e from 
each other. 

In the Etiglijb as in the civil law, the purfuit of oiie or more of 
feveral debtors, who are each refpedively liable for the whole, does 
not afFed or prejudice the right againft the others, which continues 
entire, until the creditor has obtained an adual fatisfadion for his 
demand. 

^here there is a joint and feveral engagement, an acknowledge- 
ment by one of the debtors is fu Si dent to take the cafe out of the 
ftatute of limitations as againft the others, and is regarded as an 
acknowledgement by themfelves. Whitcomb v. Whitings Doug . 651* 
and even a payment of a dividend by the aflignees of one of the 
makers of a joint and feveral promifiory note, who had become 
bankrupt, was held to take the cafe out of the ftatute as againft the 
other. Jackfon v. Fairbanks If. B. 340, which was certainly going 
a great way indeed. In both thefe cafes the adion was brought 
feparately againft the paTty, who had slot made the acknowledge- 
ment. But where the engagement of two perfons is made by fep$» 
rate inftruments, and arifes from feparate contrads made with 
each, I do not conceive that any ad by the one can increafe or 
Continue the obligation of the other. The argument that one 
perfon would derive a benefit from the payment of another, and 
that therefore he ought e converfo to be charged by his acknow- 
ledgements, is often more plaufible than corredj for the liberation! 
in the one cafe, is founded upon the general principle of cquityj 
which does not allow a perfon to receive more than one futisfadioti 
fof the fame duty, though he may hive many ways of enforcing 
the performance of that duty •, whereas no man ought to be charged 
by any conttad with a greater^) bligatiou than he perfonally intended 
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VH ' Wrtrftff to. I alfo take it to "be clear, that the commence* 

Jft&It of an ■aQioft againft one debtor, upon a joint and feveral en- 
l^getnenti is* not available againft the others, as a proceeding 
whin the time of jimitation. 

* 1 am not aware of any authority, that if one debtor has aflually 
wt off a feparate d$bt of his own againft a joint and feveral debt of 
Himfelf and others, that this could be taken advantage of by the 
others, in any adion inftituted againft them •, although it is certainly 
reasonable, that fuch a fct-off ihould in all rcfpe&s be regarded as a 
payment, and this obfervation applies more forcibly to the cafe 
where the creditor has fet off the joint and feveral debt againft a 
demand due from himfelf to one of the debtors. It is quite certain 
that one of the debtors cannot in other cafes take advantage in a fuit 
againft himfelf, of a debt owing ftom the creditor to any of the 
others. 

It has long been fettled, that if two perfons are bound jointly and 
Severally, -a releafe to one is a difeharge to all (a) ; and this rule 

applies 

(a) The following note, by Lord N ttmgham, upon the fubjeft, is infrted in M liar - 
grave's edition of Co. Lit. 232 0.-26 II 6 T Barre, 37. Ob igee nude an accpit- 
tance to one obligor, which was dated btte’-e thr obliganon, but was delivered afteiwards ; 
the othtr obligor pleads this in bar, and it wj a<\|uugrd u good j lea in bar. No*e. Each 
was bound in the entirety, thucfoie it was, joint and feveral. 34 U. 6. bo in the cafe of 
the Kt/g, if he releafes to one ot the obh 0 or**, the other flnll take advmuge 5 Rep. 56. 
to ntra And as a releafe in deed to one obli/or di (charges the other, fo of a releafe in law, as 
8 Rep. 136. Niio/bam * s calc. A woman obligee mames the obligor, that is another fort of 
oifeharge, *64,6*. But 17 Car. B R two were bound jointly and fevtrally. The 
pVmliff fued both, and afterwards entered a retraxit againft one; whethei that dlf- 
chargcd the other was the queflion ; Berblyi aid it was, for it amounts to a releafe in 
law, as the plaintiff confcfT-s thereby, that he had not caufe of aftion, and therefore 
he cannot have judgment 1 , at in Hitkmot't cafe, 9 R p. and reh axit is a bar to an 
altSon; and the plaintiff, by his own aft, has altered the deed from joint to feveral, 
and therefore the other (hall have advance of it. Croke Juft, contra ; for a retraxit is 
only in the nature of ah eftoppell, and thorforr, the other flw'l not have advantage; 
neither is it • releafe, though it be in the nature of a releafe ; and if the obligee foes both, 
end then covenants with one not to foe further, that is in the nature of a releafe, but the 
other flnll not take advantage of it ; and in 21 H. 6, it is faid, that there muft be an 
aftuil releafe to one obligor, to difeharge the other. See March Rep. 165. Paf. 18 Car • 
Hannau v. Roll. The obligee releafes to one obligor ; the other, in confideration of the 
forbearance, undertakes to pay ; and in an aftion upon the cafe, the matter was found 

fpecially, 

* In Wauhfori v. JVaukford, 1 Salk. 199. it was ruled, that if the creditor makea one 
of two joint debtors hit executor, the debt is extiogutfhed at law, and there can 
never be any legal remedy againft the other ; but in Ernagton and Evans, » Dichns, 
457, Lord Vhar/ew, with a due regard to the principles of equity and juftice, Aid, 
that where the obligee makes one of the obligora executors, and takes no notice of the bond, 
but dtvifes the refidne of the eftate to otberr, he was clear it was not an extinguUhment of 
the debt, though at law it would be fo, and he decreed accordingly. 

Where one of two joint debtors marries the creditor, or one of two joint creditors marries 
tke debtor, nothing can be more obvious, than mat in juftice and equity relief ihould be 
given againft er for (he other in refpeft of his propoition. 
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applies in equity as well as at law. Bovtier y. Smujlin* i Atkin * , 194* 
But the fame rule does* not apply in every cafe of a perional 
charge. For inftance, if a creditor covenants'never to fue a debtors 
this covenant may be pleaded by the debtor by way of difcfaaige ; 
but if two be bound jointly and feverally, and the creditot covenants 
with one of them not to fue him, it has been held, that that {half 
not be a releafe, but a covenant only ; for the covenant is not a re- 
leafe in its nature, but only by conflruftiori, to avoid circuity of 
aftion *, for where he covenants not to fue one, he has ftill a 
remedy, and then it (hall be conftrued as a covenant, 1 and no more. 
Fitzgerald v. Trant, 1 1 Mod. 254. Lacy v. Kinnaflon , 1 Lord Ray- 
mond, 690. 12 Mod. 551 ; and in a late cafe where the creditor 
joined in a deed of compofition with the other creditors of one of 
two obligors, by a joint and feveral bond, it was accoidingly held 
that the other obligor could not avail himfelf of this as a releafe. 
The lad preceding cafe being cited, Lord Kenyon faid, that to be 
fure it removed all difficulty on the fubjeft, and was a direft autho- 
rity in favour of the plaintiff j he had only been doubting in his own 
mind on the drift law of the cafe, for that the honedy and juftice 
of it were with the plaintiff could not be doubted, and even if the 
defendant had fucceeded at law, a court of equity would have given 
the plaintiff full relief. Dean v. Newall; 8 T. R- 1 68. 

In another recent cafe, it appeared that Pajbley and Dennis were 
indebted as partners to Popplewell. ’That Dennis compounded 
with his creditors for ioj. in the pound, and Poppleivell executed 
the agreement for the compofition. Afterwards, a commiffion of 
bankruptcy iffued againft Pafoley , under which Popplewell was ad- 
mitted to prove his debt, and afterwards he received the compo- 
fition, and a petition was prefented, that the debt might be ex- 
punged, in fupport of which, the counfel cited the cafe of Bower 
v. Swadlin , 1 Atk. above referred to. On the other fide, it was 
faid that without doubt a releafe to one of two joint debtors is a 
releafe to both, according to the cafe cited} but that is upon 
technical reafons; and courts of equity have always lamented the. 
neceffity of following the law in that. It was impoffible to fuppofe 


fpecially, and Roil t argued, that the debt was not abfolutely difeharged, hot only Jub modb, 
tIs. if the other can have the releafe to plead, and becaufe the forbearance was a good canfi- 
deration. But the Court was of opinion, that the debt was abfohstely difeharged, and 
therefore the eonfideration wai inefficient. See Hobart Rip. 7. c». Parker v. Sir Jokp 
Lawrence. In hrefpaf* againft three they divided on the pleading. Judgment againft one. 
Then he entered a noil profefui againft the two others} it was held to be 00 difehargt to 
hut) againft whom judgment was had $ for as to him, the a&ion was deteflniaed by the 
judgment, and the others are divided from him, and not fubje& to the damages recovered 
igainft b&mg hut e n^l\ projequi, or nonfuit, before judgment againft one, would diftharge 
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iny Intention to difeharge this man upon receiving 10s. in the 
pound from the other. The Lord Chancellor made the order ac-r 
Cording to the prayer of the petition. Ex parte Slater , 6 Vcf. 146. 

This decifion appears to be direftly contrary to that in the pre- 
ceding cafe of Bean v. Newall, and it may be reafonably fuppofed, 
that if the Lord Chancellor had been apprifed of a cafe fo imme- 
diately applicable, and at the fame time confiflent with the real 
principles of juftice, and with the intention of the parties, he 
would haye been very willing to have acceded to the authority of 
it. I11 the cafe cited of Bower v. Swadlin , the obfervation, which 
is only made obiter 9 that a releafe to one is a releafe to all in equity^ 
as well as at law, may be fairly underftaod, fnb modo> viz, that if a 
perfoo by his own a ft relinquiflies a right fo as to render himfclf in- 
capable of profecuting it at law, a court of equity will not interpofc 
in his favour * but I do not find any decided authority, that a cou,rt 
of equity will carry fuch an aft beyond its legal operation. It i$ 
certainly reafonable, that it (hould interpofe, to prevent fuch an aft 
operating to the prejudice of the joint debtor ; but there is no equi- 
table teafon for carrying its authority further. 

Whether the doftrine that a releafe to one of two perfons, who 
enter into a joint and feveral obligation, enures to the benefit of all, 
extends to all kinds of contrafts, docs not feem to be fully fettled ; 
and in the cafe of Clayton v, Kinnafton, 2 Salk . 574, Lord Chief 
Juftice Holt fold, that the Court did not determine that on a co- 
venant where the joint remedy failed, there could not be a feveral 
remedy. 

There is a very old cafe, that if two receive for me a fum of 
tfioney jointly, and afterwards each of them binds himfelf to ac- 
count for the whole, and afterwards I bring a writ of account 
againft them, by divers precipesy and count feverally againft them, 
as my receivers of the faid fum, my rele^fi; made to one of them 
of all debts and accounts (hall be a releafe of the other al(b. 2 E x 
3. 40. b. 2 Rol f Ab . 411* 18 Vinery 353. 

There are very numerous authorities, that if feveral perfons 
commit a joint trefpafs, a releafe to one is a difeharge to all the 
others. Co. Lit. 232. Hob. 64 . 2 Rol. 412* 18 Vinery 352. 

Where one of two joint' or joint and feveral obligors only en- 
gages as furety for another, the giving time fo the principal is in 
equity a difeharge of the furety. Hijbet v. Smith. % Br#iyn> Cb . 578, 
Rtcf T, JfbrrifigtQ/iy 4 Vef.jun. 540, {a) 

Aq 

(«) h tblrctfs, tod JtflMgXhrmgh fal^, that die eredito?, ty taking notes and giving 
futiihei tins to the principal, Sega 4 nilfrtal iajttff to the fupty, who has a right, the day 

tftir 
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iU rfie acceptor of a bill of exchange is the perfon primarily 
liable, any compofition with him difeharges the indorfers \ and if he 
has effc&s of the drawer, it- difeharges the drawer likewife. But 
the holder of a bill, accepted by a perfon having no effefts, does not 
relinquiih his right againft the drawer, by taking fecurity from the 
acceptor, and giving him time. Ex parte Smithy 5. Sro. Cba . i« Ex 
farte Holden^ Cookds Bankrupt Law . 

And it has fmcebeen held, that the holder of a bill who took the 
acceptor of a bill of exchange in execution, and afterwards dif- 
charged him from cuftody, upon payment of part of the amount, 
and giving fecurity for the remainder, with a fmall exception, 
thereby exonerated the preceding parties. Engitfh v. Darley t % 
Bo/. 61 . 

The report of a former cafe of Haytipg v« Mayhull, % BL 1235, 
which appears by the marginal abftraft of it contrary to this de» 
cifion, was truly obferved by Lord Eldon, upon examination pf 
the contents of it, not to be fo. The corollary neceflariiy refulting 
from thefe cafes, is, that a forbearance given to the perfpn who as 
between the parties themfdves is chargeable with the debt as prill* 
cipal, and whom the creditor is bound to recognize as fuch, is 2 

... . ... t — — 

after the bond is due, to come into equity *, and in(ift upon its being put in fu!t; the 
creditor ius fufpended that till the time contained in the notes runs out; therefore, he tap 
dibbled himfelf to do that equity to the furety which he has a right to demand. If the 
application was proved, it is a dqty to cojnp<y with it. The creditor has put it oat of his 
power to perform - hat which the nature of the relation between the furety and the perfon 
•»k!> whom he is hound requires. It is a breach of the obligation, in conference and 
hrr.e*ty, and it is not too ipuch to fay of that obligation, in point of law. The Court 
'annot try the caufe by enquiring what mifehief it might have done, for that would go 
Into a vqft variety of fpcculqtion, upon which no found principle could be built. This 
produces no inconyenience to any one ; for it only amounts to thil, that there Stall be no 
franfrftion with the principal debtor, wi hoqt acquainting the perfon who hag a great 
t«ureft in it. The fuiety only engages to make good thr deficiency. It is the cleaiyft and 
snoft evident equity not to carry on any tranfaftion, without the privity of him who muft 
neceflariiy have a concern in every tranfaftion w|tb the principal debtor. You cannot 
keep him hound and franfaft his affairs (for they are as much iris a* yoqr own), without' 
confulting him. You muft let him judge, whether he will give that indulgence contrary 
to the nature of his engagement. 

Secalfo the cafe of Law v. Em/* India tympamj, 4 ft/. $24. which was in 4 great 
ttpafure decided upon its particular cjrcumftances, bne from which it may be proper to 
entrap the following obfervstions qf the Msfter of t^e Rolls t « It cafcnot be concluded 
Upon any principle that preyyUs with regard to principal and furety, that where the 
principal has left a fufficient fund iq the hand* of the creditor, and ho thinks fit, inftead 
of retaining it in hiahan^s, to pay it back to the principal, the (urery can ever be called 
spos."— 11 There is no doubt that upon a joint and fevers! Ipond each obligor fa a prin- 
cipal at law ; but 4 Court of ' quit makes a wide difference betwen principals and fur*. 
|i«l ”— Where any aft bay been done by the obligee that pay injure the furety, thn 
Court la very glad to lay hold of it in ftyonr df the furcy.** 

* V * rf «N* be doM without an immtdiatt offer of pfing whatia 

dpi Sea Gammw y. Stnt, pfl t f, 74. 

F 4 difchaigo 
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difchtrge of the others/ who are only to be regarded as his fureties ; 
but that a difcharge to a perfon, who is in effeft only liable as & 
. furety, does' not afie& the claim againft the party f who having 
alone received the benefit of the cpntra&, is as between the feveraji 
debtors finally chargeable as the principal 
In the cafe of Stock v. Mawfon , \ Bpf. 2B6, it appeared that thp 
plaintiff being indebted to the defendant} gaye him a bill of ex?, 
change, which was accepted but not paid when due) the defendant 
afterwards agreed with the other creditors of the plairltiff, in ac- 
cepting a compofition of eight (hillings in the pound, and afterwards 
received the amount of the bill from the acceptor, confidering him- 
ft If as a truflee for the plaintiff for ail that he fo received above 
twelve (hillings in the pound 1 and it was held that he was liable to 
pay to the plaintiff the whole money which he had received from the 
acceptor. The principle upon which the Court feems to have pro- 
ceeded, was, that the effefts of the plaintiff, in the hands of the 
acceptor, were to be confidered as a part of the plaintiff’s property. 

I have, however, feldom met with a cafe which I have confidered 
as more difficult to reconcile with the principles of juftice. After 
a debtor has accepted a bill, it is a fallacy to fuppofe that the effeQs 
in his hands are to be confidered as the effe&s of the drawer, foy 
the engagement which is made by the acceptance is, as between the 
acceptor and the drawer, tantamount to a payment, and the only 
remaining obligation is to fatisfy the bill, the former obligation no 
longer fubfifting, The fame efFeft arifes between the drawer of 
the bill and the perfon to whom it is given ) fuch bill, until dif- 
honoured, is a payment of the debt 5 the direft obligation which 
then fubfifts is that of the acceptor to pay the hill, the drawer being 
only fubjeft to an acceffory obligation (in the nature of a furety), 
in cafe the acceptor fails in the performance of the principal obli- 
gation, and due diligence is exercifcd by the holder; but when, from 
the non-performance of the principal obligation, the liability of the 
furety attaches, there is furely no injuft ice in releafing the furety, 
upon the acceptance of a partial fatisfa&ion, without relinquifhing 
the right of claiming a fatisfaftion from the principal, provided the 
furety is not thereby prejudiced inTiis claim againft the principal) if 
the furety (the drawer) paid the whole, he might recover the whole 
from the principal (the acceptor), and he lias in the like manner a 
proportionate right upon the payment of a part) and in cafe the cre- 
ditor receives the whole from the principal, he is accountable to the 
furety for what he has before received from him. ' If a creditor re- 
ceives a pledge for hisdebt, there is no inconfiftency in his difehargiqg 
the perfonal refponfibility without relinquifhing the benefit of the 
pledge ) and if fuch difcharge is accompanied with a partial farisfac- 



lio n , the pledge continues available for the refidue. It caxt hardly be 
fuppofed to be the a&ual intention of the creditor, in liberating the 
furety, to liberate alfo the principal debtor, or in difeharging the per* 
fonal refponfibility, to abandon the pledge which is given for the a£* 
furance of the fame duty ; for the principle of the Roman law, 
that nemo prafumitur donare, is not a narrow rule of pofitive inftl» 
tution, but a natural inference of reafon and juftice, any intention 
in oppofition to that principle ought .therefore to be diftin&ly and 
unequivocally exprefled, and the implication of fucb intention can 
only arife from the fubtilties of technical reafoning (a). The cafe 
afterwards came before the Court of Chancery, 6 Vef 300, where 
the decifion turned upon principles not immediately applicable to 
the prefent difculfion; both courts Teemed to have entertained the 
fuppofition, that if bills were accepted without efFe&s, it would be 
unreafonable that the drawer, after having compounded with the 
holder, fhould be liable to the acceptor, and taking that for 
granted, they infer that there is no difference, if there are effe&s, 
for that then the difeharging the acceptor from the debt to the 
•drawer, would*amount to the fame thing, and be a prejudice to him, 
but I conceive that the holder of a bill is at all times, or at leaft 
generally, and unlefs affeded by notice, or other fpecial circum- 
fiances, well founded in regarding the acceptor as having that 
charafter which appears upon the face of the inftrument, as the 
principal debtor, and that although in fome cafes the drawer may be 
reforted to as fuch principal, this deviation from the general rule 
v Js always for the benefit, and ought never to operate to the prejudice 
pf the holder. 

In a fubfequent cafe, (ex parte Gifford , 6 Vef. 805.) Mar- 
fhall and Haigh .being creditors of Bedford — Bedford , Niblock 
and Burgefs , and Baylis , joined in a promiflory note as a 
collateral fccurity 5 Baylii entered into a compofition with his 
creditors of 4 s. in the pound, in which Marfball and Haigh con- 
curred, and gave him a receipt in full ; Bedford and Niblock and 
Burgefs became bankrupts ; Bedford paid 4 s. in the pound ; Niblock 
and Burgefs , 5/.; and the petition was prefented on the part of the 
affignees of Niblock and Burgefs , praying that the proof upon their 
eflate might be expunged ; and in fupport of the petition, it was 
contended, that this difeharge of Baylis was a difeharge of the 

(4) Viewing the cafe at totally unconnefted with all piofeflional reafoning, it it poffiUe 
. imagine, at a matter of fa ft, that a perfon agreeing to liberate the drawer of a bill of ex* 
change upoq payment of Sr. in the pound, actually intend! at the fame tune, and at 0 
fttcc&ry confluence of fuch agreement, to make him a pve&nt of the remaining is r« 
which may be eventually received from the Acceptor, the principal debtor?— And if it it 
‘ impoflibU to fuppofe ftich an intention to have aftually exiftad, why ia it to he prefumed, 
fnm the mere aft of liberating the drawer, that any fuch intention waa proftfled, and that 
iU feUewiag np a legal right was a deceit and violation of good faith ? 


co-furetics 
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ccMiMtWt iTibtock tad Burge/s* in the fame manner u the difeharge 
of 'the principal is the difeharge of the- fine ty \ for the furety who 
had received the difeharge would be thereby freed from contri- 
bating towards what might be afterwards paid by the oo-furety« 
The decifion of the Lord Chancellor was, that the petition was at 
lead; premature, for that until NibJock and Burge// had paid ios. in 
the pound, for which they were liable, as between themfelves and 
Baylis, they could lave no caufe of complaint. His lordihip en* 
tered in fome degree into the general queftion of the furety being 
- difeharged by the difeharge of the principal, as proceeding upon 
the ground that otherwife the principal* who would be liable over 
to die furety, would not have the benefit of his difeharge, and 
referred to the opinion of Lord Thurl<rw y that the furety would not 
lie difeharged, if there was an exprefs refervation at the time of the 
compofition, for that then the fubfequent demand was aflented to, 
$n the terms of the contra#. But this ground does not full y meet 
the law upon the fubj<s£l ; for it is held, as we have feen, that the 
furety is abfolutely liberated, not only when the principal is en- 
tirely difehargedf but alfo when time is granted to him. Now the 
principal would not lofe the benefit of the contra# with himfelf, 
unlefs the furety were proeeeded againft within the time allowed to 
die principal ; therefore, the difeharge of the. furety is referable to 
c more extenfive principle than that of the mere effc# of a cir- 
cuitous liability, defeating the benefit acquired to the principal. It 
feems impoffible that the laft cafe can be reconciled with that qi 
Stock v. Mqwfott , when reduced to their fundamental principles^ 
If a difeharge to one of two perfons, who, as between themfelves* 
are jointly and equally liable, is not an exoneration of the other* 
except fo far as it actually operates to his prejudice 3 much left 
can a difeharge to the furety (the drawer) operate as a discharge to 
the principal (the acceptor) ; and if the acceptor, in the cafe of 
Stock and Mawfew, was liable to the plaintiff (the drawer} fpr the 
efie#s in his hands, in confequence of the tra.nfa&ion between the 
plaintiff and defendant, he could not alfo be liable to the defendant 
(the holder) ; and if the acceptor was. not liable to the holder, the 
difeharge of the furety induced the difeharge of the principal 3 but 
flow very far was it going beyond that, when it was held, that thq 
fipceipt of part from the furety was a transfer to him of the whole 
that was due upon the obligation of the principal : and that what 
was only intended to liberate him from an obligation, fliould givq 
him a claim to property, to which he was not otherwife intitled. 

It alio appears to me very difficult to reconcile, in principle, the 
opinion in the cafe e* parte Gifford with that in ne parte Slater be* 
fore cited 3 and if they are irreconcilable, there can be no queftion 
as to which the real principles ofjufticc would award the preference* 

Tfc* 
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The principles *hich prevail in refpeft to the drawer and at* 
porters, upon a forbearance to the acceptor, are equally applicable 
to a forbearance given to a drawer or indorfer, which operates as a 
full discharge to the fyjbfequent indprfers, in refpe£b to whom the 
other party is to be regarded as a principal debtor* 

In t he cafe ex parte Smith , 1 P. W". 237, it appeared that A lent 
money to B and C, on their bond, that 2 ? became a bankrupt, and 
tocic C in execution, and C thereupon paid A 24/. and d conr 
fi-t-'d to difeharge C out of execution. Upon which it waf 
cSr.'cted that this being an efcapc with the confent hi the plaintiff, 

obligee, and the debt being in law entire,, it was a difeharge 
c * the whole debt, and fhopld operate as well fear the benefit of 8 
:h :■ bankrupt, jche other ob'igor, as of C. But it was anfwered, that 
the bankruptcy of B, and the alignment of his eftate, t were prior 
10 the execution taken out againft C, and by that aflignment A 9 
the plaintiff’, had an intereft in the eftate of B the bankrupt, which 
in tacit could not be difeharged by A*s taking out an execution 
afterwards againft 0, the other obligor, any more than if two were 
bound in a bond to me, and I fhould recover judgment, and take 
out an execution againft the goods of one, and afterwards on ob- 
taming a judgment, fue out an execution againft the body of the 
.other, and then confent that the latter (hall efcape, this will not 
difeharge the execution againft the goods, which was before complet- 
ed againft the former obligor ; and that this was ftill harder doc- 
trine in equity. And the Lord Chancellor admitted him to prove 
a moiety of the debt. The reporter fubjoins a query, why he wa$ 
pot admitted for the whole. 

There ajre no cafes, fo far as I am aware, which fnrnifh any thing 
analagous to the dodrine dated by Pothier % concerning a releafe o. 
folidity, though fpmetimes fuch a releafe may be very important 
and defirable j as for inftance, when one entire rent is charged upon 
feveral houfes, the perfon to whom it is due may diftrain upon any 
of them for the whole, although as between themfelves each may be 
only liable for an inconfidcrable portion, which liability materially 
(diminifhes foe refpeftiye and consequently the aggregate value $ 
and therefore foe releafe of fuch an entire liability, and an agreement 
fo accept the particular proportion, is an object of great value to the 
feveral proprietors. 

With refged to a mere perfonal obligation) if a creditor releafea 
one of feveral joint and feveral debtors of any part of his liability, 
it fh$uld fees) a neoeflary confequence of what has been premifed, 
in vefpeQ to a releafe for the whole, that this releafe would bo 
equally available to any of foe others. 

Butfoe Engtyh law would not adopt foe implications of a partial 
dScbace, unde* the rircnmftanecs ftated by Pothitr^ and as a gene- 
ral 
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ral principle) the obligation once contra&ed can only be defeated 
by anaftual performance) or an expr^fs releafe. 

* With regard to the effe£t of an a£iion being inflituted againft one 
for his own individual (hare, and a fubfequent liability in refpeft 
to the (hares of the others, I conceive that a difcuflion would be 
in general precluded, by the principle of the Englijh law, which 
will not admit of feveral aftions being brought againft the fame 
perfon, upon one and the fame obligation. 

The fubrogation or ceflion of aftionsi is alfo a fyftem to which 
the decifipns f>{ our own courts have but a very limited analogy. 
The following are the principal cafes founded upon a fimilar prin- 
ciple, In the cafe ex parte Scrip, x Atkins, 133, it was faid by l ord 
- Hardwicks , that where there is a principal and furety, and the 
fnrety pays off the debt, he is entitled to have an aflignment of the 
Security, in order to enable him to obtain fatisfa&ipn for what he 
has paid over and above his own (hare 5 and in the principal cafe, 
upon fuperfeding the commiflion againft one of three partners, 
upon his paying the debts proved, his lordftrip dire&ed that the 
feveral creditors who had proved their debts, (hould affign the 
• feveral fecurities, given to them by any of the partners, to a truftee 
in truft, to fecure to the petitioner, and any other of the partners, 
fo much money as they (hould refpe&ively pay, more than their 
refpeftive juft portions. In Bower v. Swadlin , 1 Atkins, 294. the 
obligee of a bond gave a releafe to one of the obligors, and a bill 
was brought by the representatives of the obligee, and likewife by 
a truftee under the aflignment of the bond for payment, and the? 
defendant infilled by way of plea, that a releafe to one co-obligor 
was a releafe to all, the Lord Chancellor faid there was no doubt, 
but that a releafe to one, was a releafe to both in equity, as well as. 
at law, but if there was an aflignment of the bond in truft for the 
benefit of the others precedent to the releafe, though the aflignn 
ment be with or without confideratipn, it would be a material 
queftioxt whether the obligee could releafe, or if it could operate 
to the benefit of the releafe ; and his Lordlhip direfted the caufe to 
Hand over, until it appeared whether the releafe was precedent or 
fubfequent to the aflignment. In Gammon v. Stone, 1 Vef. 33 9, 
the executors of a furety filed a bill, dating a offer of payment 5 and 
that the only terms which they infifted bn were, that the creditor 
(hould aflign over the bond to them, with a letter of attorney em- 
powering them to ufe his name upon their giving him an indeqi- 
nity which he refufed, and praying that he might receive his money, 
and that they might have the >ond' afligned and liberty to make 
ufe of it; the Lord Chancellor was ,of opinion that the plaintiffs hgd 
no right to cxpe& the aflignment, and that it was not, tq be infifted 

upop. 
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upon, becaufe it was quite ufelefs. In Wqfjinghatn v. Sparks, 2 Vtf. 
569, a furety filed a bill againft the principal and the obligee, that 
the obligee might either put the bond in fuit againft the principal, 
or afiign over the bond to the plaintiff that the plaintiff might dd 
it and it was faid by the Mailer of the Rolls that the alfign- 
ment would be of no ufe to the plaintiff ; for if the co-obligor in 
the bond was paid off, the principal might, take advantage of that, 
and plead payment in bar of an allion inftituted by the plaintiff 
in the name of the obligee, as it mud be. (<i) t 

It was formerly doubted whether one of two joint contra&ors, 
who had paid the whole of the debt could maintain an altion 
againft the other, as for money paid to his ufe ; or whether the 
furety could maintain fuch an a&ion againft his principal for the 
whole, or againft another furety for his proportion ; but the right 
of fuch allions is now perfc£tly fettled, and they are familiar in 
praftice. 

A fuit in equity might always have been fuftained for this 
purpofe. 

In a late cafe in the Common Pleas, Lord Eldon intimated a 
doubt whether a diftinltion might not be made, between holding 
that an allion at law is maintainable in the fimple cafe where there 
are but two fureties, or where the infolvency of all the fureties 
but two is admitted, and the infolvency of the principal is ad- 
mitted, and holding it to be maintainable in a complicated cafe, 
where fuch an infolvency was neither admitted nor proved, and 
where the defendant, after a vcrdill againft him at law, may ftill re- 
main liable to various fuits in equity with each of his co-fureties, 
and where the event of the a£tion cannot deliver him from being 
liable to a multiplicity of other fuits, founded upon his chara&er 
as a co-furety. Cowell v. Edwards , 2 Be f. 268. 

The general db&rine of contribution was mod ably confidered 
by Lord Chief Baron Eyre, in the cafe of Deering v. Lord Winchelfea, 
and others, on the equity fide of the Exchequer, 2 Bo/. 270. Sir 
Edward Deering , Lord Winchelfea , and Sir John Rous, became 
bound in three feveral bonds, that Thomas Deering Ihould duly 
account as receiver of the cuftoms. A fum rather lefs than the 
penalty of the refpe&ive bonds was levied upon Sir Edward Deer • 
ing , who filed a bill againft the other two for contribution, which, 
his lordlhip obferved, was refilled on the ground that there was no 
foundation for the demand, in the nature of the contrail between 
the parties ; the counfel for the defendants, confidering the title to 
contribution,' as' arifing from contrail exprefled or implied, that 

M fce Semngt9itf fifro* Wright v. Smffin, 0 Vtf. 7J4« Btarimrt r, 

CmtttnJtn, C#, B. t. m, 

it 



ft APPENDIX. £tftt«n b.T§ 

k was admitted that if ifi'cy liad aft joined in one bond, for thrf 
aggregate amount of the feparate penalties in each, there muft hard 
been contribution, but that this was faid to be On the foundation 
of contira#* implied from their being parties in the fame engager 
tnent, and here die parties might be ftrangers to each other, and 
that it was ftated that no man could be called upon to contribute* 
who was not a furety on the face of the bond to which he was call- 
ed to contribute. His Lordihip faid, that {he point remained to be 
proved, that contribution was founded upon contra#. That if a 
view was taken of the cafes, it would appear that the bottom oi' 
contribution was a fixed principle of juft ice, and was not founded 
in contra# ; that contra# indeed might qualify it, as in Swain v. HaU % 

1 Ch. Rep . 149. where three Were bound for H. in an obligation, 
and agreed, if R. failed, to bear their refpc#ive parts* Two prov- 
ed infolvent, the third paid the money, and one of the others be-' 
coming folvent, he was compelled to pay a third only (, a ). His 
lordfliip having cited feveral cafes and authorities, in refpc# of 
the obligation of feveral parties liable to an entire duty, to contii* 
bute their refpe#ive proportions, and amongft the reft Sir Willianl 
Harbefs cafe, 3 Co. x 1 . b. where many cafes are put of contribution 
at common law, and the reafon is, they arc all in quali jure , and as 
the law requires equality, they ftiall equally bear die burthen. 
This is confulercd as founded inequity ; contra# is not mentioned. 
He proceeded as follows : 

“ In the particular cafe of fureties, it is admitted that one furety 
may compel another to contribute to the debt for which they are- 
jointly boundl On what principle \ Can it be becaufe they are joint-* 
ly bound ? What if they are jointly and feverally bound ? What 
if feverally bound by the fame or different inftruments ? In every 
one of tliofe cafes, fureties have a common intereft, and a common 
burthen. They are bound as effe#ually, quoad contribution, as 
if bound in one inftrument, with this difference only, that the 
fums in each inftrument afeertain the proportions, whereas if 
they were all joined in the fame engagement, they muft all con- 
tribute equally. 

<( In this cafe Sir E. Dcertng, I^ord Whchelfea % and Sir John 
Rous were all bound, that Thomas During fhould account. At law 
all the bonds are forfeited. The balance due might have been fo 
targe as to take in all the bonds, hut here the balance happens to 
be tab than the penalty of one, which ought to pay ? He on whom 
the crown calls, muft pay to the crown \ but as between them- 
felves they are in tqiudi jure, and fiiall contribute. # This principle 

(«) Fkh Pfter ▼. Rick, v Ck. Rep. 3$, cited lira note to Peering V. Lord Whckelfeag 
whet* two out of three fureties were compelled tt pap So moietiet, the third being infolvent. 
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. fa carried a great way, in the cafe of three or more fureties in a 
Joint obligation j one beihg infolvcnt, the third is obliged to con- 
tribute a fUll moiety. This circumftance, and the poffibility of 
being made liable to the whole, has probably produced feveral bonds. 
But this does not - touch the principle, of contribution, whew all 
are bound as fureties for the fame perfon. 

“ There is an inftance in the civil law of average, where part of 
'a cargo is thrown overboard to fave the veifel. Shew Pari. Caf. 
Iff Moor, 297. The maxim applied is qui fentit commodum j entire 
iebet el onus. In the cafe of average there is no contrail exprefs or 
implied, nor any privity in an ordinary fenfe. This (hews that con-' 
tribution is founded on equality, and eftablifhed by the law of all 
nations.] 

“ There is no difficulty in afeertatning the proportions in which 
the parties ought to contribute ; the penalties of the bonds afeer- 
tain the proportions.” 

In Cowell v. Edwards, 2 Bof. 268, already cited, bne of fix fure- 
ties having paid more than his proportion of the debt, brought an 
adion againft another for fo much, as, when added to what he 
had already paid, would make up one third of the whole, three of 
the other fureties being infolvent. The Court obferved that it might 
perhaps now be found too late, to hold that this all ion could not 
be maintained at law, though neither the infolvency of the prin- 
» cipals, or of any of the co-fureties were proved ; but that at all 
events the plaintiff could not be entitled to recover at law, more 
than one-fixth of the whole fum paid. 

If a furety, after the bankruptcy of his principal, pays the debt, or 
if one of the two partners after the bankruptcy of the other pays 
the whole, he may bring an action to recover the amount of pro- 
portion, notwithstanding the bankrupt is difeharged by his certi- 
ficate. Wright v. Hunter, 1 Eaft, 20. 

But if a furety at the time of his becoming fuch, takes an exprefs 
fecurity, it is held that the promife implied by operation of law 
doesnot attach. Toujpant v. Martinnant, 2 T. R. 100. 

The laft print difeufled by Pothitr, viz. whether when feveral 
perfons aw condemned in folido, to pay another a fum of money 
on account of an allion arifing ex dtliffo, he who pays the whole 
can have an allion againft the others, received a determination, 
though in a very fummary manner, in the cafe of Merrywe^ther 
v. Nixon, 8 T. R. 186, in which a fum of money haring Been re- 
covered againft two defendants, in an a£Hon for an injury done to a 
mill, in which allion WJ# included a. count in trover for,the machine- 
ry, one of the defendants, againft whom the whole had been levied, 

®rout?ht 
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brought an a&ion againft the other for a contribution of a moiety* 
as for fo much money paid to his ufe* Mr. Baron Thomfon ; before 
whom the caufe was tried, being of opinion that no contribution 
could by law be claimed as between joint wrong-doers, and con- 
fequently that this a&ion upon an implied affumpfit, could not be 
maintained on the mere ground that the plaintiff had alone paid 
the motley, which had been recovered againft him and' the other 
defendantin that aftion, and a non-fuit having been entered upon thi? 
opinion, Lord Kenyon upon an application to fet it afide faid, 
there could be no doubt but that the non-fuit was proper ; that he 
had never before heard of fuch an a&ion having been brought, 
where the former recovery was for a tort. That the diftin&iow 
was clear between this cafe, and that of a joint judgment againft 
feveral defendants, in an aftion of affumpfit, and that this decifiort 
would not afieft cafes of indemnity, where one man employed 
another to do a&s, not unlawful in themfelves, for the purpofe of 
averting a right ; and the Court refufed a rule to fhew caufe. 

The cafe of ' Philips v. Biggs> Hardr. 164, was mentioned by 
Law for the defendant, as the only cafe to be found in the books 
in which the point had been raifed ; but it did not appear what was 
ultimately done upon it. 

This cafe, fo peremptorily decided as not to be allowed even the 
honour of a deliberate confideration, may perhaps be held to have 
fettled the law upon the fubjeft, but it mull be a matter of regret 
to fee an adjudication fo pofitively made, which is fo manifeftly 
contrary to what every man muft feel to be the real principles of 
juftice, efpecially when it was not called for by any imperious autho- 
rity of law. Nothing can be more obvious than the preference 
due to the French law (adopting the principle of equity, which 
does not allow one of the co-debtors to enjoy at the expence of 
another, the liberation from a debt for which they are equally 
liable), over the fcrupulous principles of the Roman jurifts, which 
did not give the debtor who had paid the whole to have any rc- 
courfe againft the others. Though the original foundation of the 
demand is an injury, by which no man can acquire to himfelf a 
right, the obligation ariling from the judgment into which the 
Cfcufe of aftion for the injury is converted, has, in every other 
ttfpeft, the chaTa&er and properties of a debt, and the obligation 
qf contribution is founded upon the general principles, fo accu- 
rately ftated by the Lord Chief Baron Eyre % in the cafe of Beering 
v. Lord Winchelfea 9 by which all who are equally liable to a com- 
mon demand, ought equally tq fuftain the burthen of difeharg- 
ing it; 
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On Pe nal Obligations . 

The Chapter of Pothier on penal obligations, appears to be 
Wholly referable to cafes in which there is a diftinft .and abfolute 
agreement, independent of the penalty a , and upon failure of which 
the penalty as being merely acceflary, becomes neccffarily void } 
the exiftence of fome other agreement, whether valid or otherwife, 
being conftantly aflumed. 

The cafe of a bond in a given fum of money, with a condition 
to vacate the fame upon a certain event, (which in England is a 
common inftrument,) may in fome refpefts fall under a different 
confideration ; for a failure in the fubje£t of the condition does not 
neceflarily induce an inefficiency in the obligation. 

We have feen in the Notes to the Chapter on Conditions, that 
an impof&bility in the condition does not defeat the obligation ; but 
in point of law, the engagement is abfolute as if no condition had 
been added ; on the other hand, if there is any thing illegal in the 
objeft of the contract, the obligation and condition are equally void. 
Where the condition refers to, and is intended to enforce another 
agreement, 1 conceive that the confequences dated by Pothier^ will 
in general apply in this country : where a bond was for the per- 
formance of the covenants in a deed, and thefe related to a term 
6f years which was held to be void in law, it was urged that the 
condition was (ingle j for if the condition refers to a thing wlych 
does not exid, it is the fame as if there was no condition ; to which 
the court inclined \ but afterwards it was held, that as the covenant 
and obligation were both for the corroboration of a grant which 
was void, they were void alfo. i. Lev. 45. In a cafe which occur* 
red a (hort time before, the condition of a bond was to perform 
the covenants in an indenture, and the defendant having pleaded 
that there were no covenants in the indenture, the plaintiff had 
judgment ; becaufe if there were no covenants in the indenture 
the obligation was lingle. x Lev. 3. Thefe cafes of an obligation 
being held fingle, do not occur in modem prfc&ice \ and a court 
of equity would probably relieve againft the ele£U of them, ex- 
cept fo far as they were intended to inforce a real contrafl, and 
were fully intended to cjonftitute an a&ual debt. 

A bond with a penalty may in equity be considered as the evi- 
dence of an agreement, and the execution of it enforced according* 
Vol. II. q ly j 
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ly ; and therefore in cafes where bonds hate been given in con- 
templation of marriage} by the intended hufband or wifp, to the? 
other f which bonds were confidered as having become void at law by 
the marriage} they were regarded as agreements for performance* 
of the a Sts fpecified in the condition} and enforced accordingly. 
See AElon v. Pierce, 2. Vern* 280. Carmel v. Buttle, 2. P. Wnts* 
I43. Watkins v. Watkins , 2- Atk, 97. Where two perfons bor- 
rowed money and gjive a joint bond} it was enforced by Lord Hard* 
ntiiche, agaiaft the heir of the obligor, who died as if it had 
been joint and feveral r his lordfhip fayitfg, in reference to preced- 
ing cafeS} that the reafon the court hqd gone upon Was that the ' 
bond was to be confidered as an agreement in writing ; and there- 
fore though the obligation and penalty were gone by the legal de- 
mand being gone, yet the condition, taking it altogether, Was con- 
fidered as an agreement irr that court to pay the money, and an 
agreement under hand and feal. Bi/hop v. Church , 2 Vef. 271. And 
where the condition of a boncf was in confideration of a fum of 
money, to convey and aflure certain lands, the Matter of the Rolls 
declared, that bonds of this nature were always confidered in equity 
as articles of agreement, and decreed to be fpecifically performed. 
Ann Mojety, 39. So Lord Parker faid, in Parks v. Wiljon , 10. Mod. 
j 1 8, that bonds are confidered as evidences of agreements, and the 
obligors held to a fpecific performance, and not allowed to forfeit 
the penalty. In Hodfon v. Trevor , 2 Peer Wms. 191. the defen- 
dant, on the marriage of Ids daughter, gave a bond in the penalty of 
5000/. tp the plaintiff, the intended hufband, with condition recit- 
ing an agreement, that he fhould within three months after the 
death of his (the defendant’s) father, fettle one third part of the 
eftate that fhould defeend to him, upon- the plaintiff for life, with 
remainder to the daughter for life, and remainder to the iffae of the 
marriage, and declaring, that the bond fhould be void on making 
fuch fettlement. A large eftate having afterwards defeended, the 
plaintiff filed a bill requiring a fettlement of a third part, to which 
it was objected that he fhould have no more than the penalty of 
5000 1 1 but the Lord Chancellor faid, that*! could be no ^ argu- 
ment to fay, that the defendant ought only to pay the penalty of 
5000/. becaufe the agreement was rfccited in the bond, and fuck 
agreement was not to be the weaker, but the ftronger for the pen- 
alty ; and by the fame reafon, that had the penalty been higher, and 
beyond the value of the third part of the real eftate, in fuch cafe the( 
defendant would not have been bound to pay it $ fo now the pen- 
alty being beneath the value of a third part of the eftate, the de- 
fendant is not bound to accept it; befides it was to be a fettlement 

lot 
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for the benefit of the iflue of the marriage, and the payment of 
the 5000/. to the hulband wpuld hot anfwet the purpofe. * 

And in another cafe, where, after a parol agreement by the huf- 
band's father to fettle latids, he gave a bond* in the penalty of 1200/. 
Conditioned to pay 600/. if he did not db fo 5 Lord Hardv>icii 
fetid, that the genera] queftion whether the party had an elfefiion 
or option to fettle the lands agreed in the bonds to be fettled, or 
to pay the penalty of 600/. would depend on the confideration what 
Was primarily and originally the intent of the agreement $ whether 
it was that the lands (hould be fettled, and this 6 ool. was only to be 
eonfideted as a penalty, or further fecurity for it ; or* whether it 
was agreed and ftipulated, that cither the one or the other wad to 
be the provifion for the hulband, and iflue of the marriage ? His 
Lordlhip faid, he mult confider the agreement to fettle the lands 
as the primary and original agreement 5 and that the other was 
only by way of further fecurity or penalty, (call it what you pleafe,) 
and an enforcing the making of the fettlcment. Suppofe the agree- 
ment which is contained in the condition of the bond (which 19 a 
common but in accurate way of making marriage agreements) had 
been in articles, inilead of the' condition of a bond, and an exprefs 
dire&ion (a) in the lame words as here, that the hulband, and his 
father, covenanted to fettle thefc lands in fuch a time, or in de- 
fault thereof, that they Ihould pay 600/. the conftru&ion the court 
would have made, would not He that this gave the hulband or his 
father an option to fettle the lands or pay 600/. but they would 
fay without hefitation that this was an agreement to fettle the lands* 
and that the 600/. was a penalty if they did not fettle within a 
certain time, and nothing elfe *, if this would be fo* then there would 
be no ground to make a different conftruftion, when this is con- 
tained in the condition of a bond. But on the part of the defen- 
dant, a circumitance is made ufe of, and very properly, from that 
form of working it up, that if this wa 9 a penalty, what occafioxt 
was there for making a further penalty of 1 200/. ? but on confider* 
ing the whole, he thought that was barely an inaccuracy in the 
forming of the agreement, and that no fuch intent or conftruc- 
tion would be drawn from it, as was drawn for the defendant* 
They had made an agreement before marriage to fettle the lands* 
(as he muft take it, for it was fo recited,) and if no fettlemcnt* 
that penalty ; they reduce this into a bond j what ground is there 
to ihew they intended this for a fatisfa&ion ? If indeed it could 
‘he (hewn that no good title could be made* and that the defe& of 
performance aroft from inability* tfiat they might have in view* but 


(4) Qu. Mbmtiw* 

Q% 
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Hot if ' the hulband or his father had it in their power to make a 
fettiement, Challoner v. Challpner , 2 Vef. 528. 

•„ In Collins v. Collins , 2 Bur . 820. Lord Mansfield obferved, that 
the conftant courfe of courts of equity was to confider the conditions 
of the bond, as the agreement of the party; and in Maciviorth v. 
Thomas , 5 Vefi 329, Lord Loughborough laid, that there was no 
doubt of that proposition ; but in the fame cafe, where the arrears 
of an annuity exceeded the penalty of the bond given for its fe* 
curity, lie held that the bond could not, in the adminiftration of 
legal aflets, be allowed to rank as a fpecialty beyond the amount of 
the penalty ; winch diftinftion was certainly juft, and accordant 
with the corrcCk principles of equity. The Court will not cramp a 
fccurity, fo as to defeat or curtail the operation of the fubftantiai 
agreement of the parties ; and in furtherance of the agreement will 
relieve them againft the legal ftriCtnefs, rcfuldng from the formality 
of the agreement, but will not extend the mere legal advantage 
arifing from fuch technical formality beyond its own limits, to the 
prejudice of other interefts equally entitled to protection, as being 
equally founded upon the general intention of the contracting 
parties ; which general intention is theonly principle upon which 
a court of equity can carry the fubftantial eifeCt of a legal inftru- 
ment beyond its legal operation. 

The author of the Treatife of Equity, fpeaking upon this fubjeCt, 
obferves, that though formerly courts of equity thought that where 
a bond was given to perform any agreement, the obligor had his 
election either to do the thing, or pay the money/; and that the 
obligee having chofen his fecurity, ought to be left to it ; yet now 
they confider the penalty only as a collateral guard to the agreement, 
which (till remains the fame, and unimpcached by the parties, pro- 
viding a further remedy at law for the performance, and, therefore, 
proper to be executed in that court ; for it would be hard,* that en- 
larging a perfon’s fecurity at law Should make him in a worfe con- 
dition in equity than if he had taken none at all ; nor can it ever be. 
Intended, that a bond added only to enforce the performance, Ihould 
weaken the lien of the agreement. And his learned annotator, Mr* 
Fonbhwque , fubjoins, that as courts of equity will interpofe to re- 
strain the recovery of the penalty, the principles of equal juftice 
require that they Ihould enforce the fpeciiic performance of the aCt 
agreed to be done', or reftrain from doing that which Was agreed 
not to be done. And upon this principle, wherever the primary 
objeCt of the agreements be the fecuring the fpecific fubjeCt of the 
covenant, the party covenanting* is not entitled to eleCt whether he 
will perform his covenant, or pay the money. Upon the concluding 
©bfervations of the author, he remarks, that it may be laid down as 

% a general 
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a general rule, that the agreement of the parties, if exprqfs, ought 
not to be affe&ed by the taking a collateral fecurity, intended merely 
to fccure the performance of fuch agreement) but if the agreement 
be merely implied, as that the vendor lhaH have a Hen upon the 
eftate, until his purchafe money be paid, the taking of a bond, or 
other fecurity, for the purchafe money, might reafonably lead to 
the concluflon, that the vendor trailed to fuch fecurity, and that 
the property of the eftate was intended to be abfolutely veiled in 
the vendee. B. 1. e. 3. § a. This line of diftin&ion is confirmed 
(independently of the authorities cited by Mr. Fonllanqut ) by the 
cafe of Touiffant v. Martinant , 2 T. R. too. A furety took a bond 
from his principal to pay the money, for which he was engaged, 
and the principal having become bankrupt, and obtained his cer- 
tificate, die furety was not allowed to maintain the common a£liort 
for money paid to the ufe of the principal, upon a payment fub* 
fequent to die bankruptcy. Mr. Juilice Buller faid, that the law 
raifed a promife againft the principal, becaufe there was no fecurity 
given by the party ; but if the party choofe to take a fecurity, 
there is no occafion for the law to raife a promife. Promifes in law 
only exift where there is no exprefs ftipulation between the parties. 
In the prefent cafe, the plaintiffs have taken a fecurity, therefore, 
they mud refort to that fecurity. 

The effedl of penal obligations is, according to the jurifprudence 
of this country, circumfcribed within much narrower limits than 
their literal import. With refpe& to the interpofition of courts of 
equity. Lord Tburlow dated, in the cafe of Sloman v. Walter, I Bra. 
418. that the rule that where a penalty is inferted merely to fecure 
the enjoyment of a collateral objed, die enjoyment of the obje£t 
is conGdered as the principal intent of the deed, and the penalty 
only as acceffional, and therefore, only to fecure the damage really 
incurred, was too ftrongly eftabliftied in equity to be fhaken. In 
the particular cafe, it was agreed that a partnerlhip ftiould be con* 
dulled entirely by one of the partners ; but that the other fhould have 
the .enjoyment of a particular room, whenever he thought proper | 
and a bond being given to enforce the agreement, his lordlhip feems 
to have been of opinion, that the cafe was within the rule, as he 
continued the injun&ion to the hearing. The following aTe fome 
of the cafes which had previouffly been decided upon this fubjeH 1 
Sale gave a bond to Rjland in so/, not to difparage bis trade, and 
afterwards feeing a cuftomer -of RylatuTs cheapening a parcel of 
flounders, he faid to him, Why would you buy of Rylotid? thofe 
fi(h (link. RyJand put the. bond In fuitf and had a verdift. And 
it was held, that equity would not teUeve, becaufe of the fmallneft 
of the fum) but the Lord Keeper faid, it would be otherwife, 

G 3 were 
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were the penalty greater, as loo/. or upward?, r CU in. 183. t Eq. 
Ah* 91. 

On the fide of an eftate, it was agreed that the purchafer {hould 
tptain 400/, for two years, without intereft ; and if the wife of the 
feller in that time rcleafed her doweT, he was to pay the 400/. oc 
elfe retain it ahfoliltely. The feller having died, his widow did not 
teleafe her dower, but brought a writ of dower, and died before 
the recovery of it. A bill was filed for the 490/. becaufe it wa$ 
but in the nature of die penalty to fecure againft the dower, which 
was then at an end, and the purchafer was fecured as well as if (he 
had releafed within die two years, or after the two years had ex- 
pired $ in which cafe, as it was faid, the court would certainly 
have relieved. On the other fide, it was faid, that this was not in 
the nature of the penalty, but the term of the agreement, and tho 
meafure of the fatisfatlion for the contingent incumbrance of 
dower 3 and that the court would not have relieved on her releafe, . 
much kfs when flic was fo far from releafing that fhe brought her 
writ of dower, and if flie had recovered it, and lived feveral years, 
the purchafer could have had only the 400/. and as he run the ha- 
zard of her living, he ought to haye the adyantage of her dying \ 
and of this opinion was the Ixird Chancellor, and decreed accords * 
, ingly. Small v. Lord Fitzwilliam . Free. Chan. 10a. 

In Aylet v. Dodd, 2 Atkins , 328. and feveral other cafes, it wa$ 
laid down by Lord Hardwicks, that where there is a claufe of no* 
t nine poena in a leafe to a tenant, to prevent his breaking up and 
ploughing old paftiire' ground, the intention is to give the landlord 
fome compenfation for the damage he has fuftained, and therefore. 
In that cafe, the whole nomine poena {hall be paid. And in Rolfs 
v. Pftsrfon. 6 Brown, P. C . 4 60 (2d vol. 436. laft edit.) the tenant 
covenanted, that in cafe any part of the premifts, that had not been 
in tillage within twenty years, (hould be converted' into tillage, he 
would, for the remainder of the term, pay the further yearly rent 
of 5/. for every acre fo converted 3 the tenant having converted into* 
tillage a parcel of land before covered with furze, and an a&ion 
being brought againft him for this, and other breaches of covenant, 
and 300 L damages being -recovered upon a judgment by default, 
Lord Camden dire&ed an iflue quantum damnificatus, ordering that 
the damages upon each breach of covenant ihould be found fepa* 
rately. Upon appeal to the Houfe of Lords, in oppofition to the 
argument, that the damages were iiicreafed to fo high a fum by 
means of the covenant to pay the increafed rent, which was to be 
tonfidered as a penalty, and that the court of equity could relieve . 
againft it, k was faid that this vrafe not a penalty, but a liquidated 
latisfa&ion^fixed and agreed upon between the parties, and wss 
, - , referred 
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referred as an additional rent $ whereas a penalty is a forfeiture for 
the better enforcing a prohibition, or a feenrity for the doing fome 
collateral a ft. On the other fide, it was faid that thefe rigorous 
covenants, though fecmingly made for the prefervation of eftates, 
are in ef&ft a new mode of raifing rents, more oppreflive than the 
proceeding by ejeftment, and are not in the nature of a contra ft, 
but of a penalty of vindictive damages a , and therefore, ought to 
receive no countenance in equity, as the penalty thereby referved 
frequently exceeds the value of tire inheritance. But die decree 
was reverfed. 

A leafe for lives was made a* the yearly rent of 125/. with-* 
claufe, that if the tenant and his heirs, with all their family, did not 
live on the premifes during the continuance of the leafe, die rent 
(hould be raifed to 150^ An aftion at law having been commenced 
upon this claufe, the Court of Exchequer in Ireland granted an in* 
jundion ; upon appeal to the Houfe of Lords it was argued in fup* 
port of the decree, that the covenant being inferred only for the 
fake of improvement, and tp fecure the rent referved, the fame ha} 
been fubftantially performed, and the defign thereof anfwered; for 
it was admitted, th.K the lands were kept well (locked with more 
than fufficient to anfwcr the rent $ but the decree was reverfed.*Par» 
fonbyv . Adams , 6 Br. P. C. 407. {lull edit. 2 vol. 43 1.) 

In Roy v. Duke of Beaufort , 2 Atkins , 190. the plaintiff and his 
fon, while the fon was in cuftody on the information of the duke’s 
gamekeeper, for carrying a gun, gave a bond, that the fon (hould 
not commit any trefpafs in the duke’s royalties , %y (hooting, hunt* 
ing, fifliing, See. unlefs with the licence of the gamekeeper, or in 
company with a qualified perfon. The fon having caught two 
flounders with an anglingnrod, in company with two fervants of the 
duke, one of whom (a brother-in-law of the gamekeeper) invited 
him to go angling with them 1 the bond was put in fuit, and a ver* 
did obtained on the evidence of thefe fervants, for the penalty, 
which, with 40/. for cods, the plaintiff (his fon being dead) was 
obliged to pay. Upon a bill filed by him for relief, the following 
questions were made: ift, Whether the bond was obtained by op* 
predion and impofition? 3d, Whether it (hould be only confidered 
as a fecurity that the fon (hould not poach 1 for the future ? 3d, Whe- 
ther an ill ufe had been made of the bond? Lord Hardwick^ upon 
the firft queftion, expreffed his opinion in favour of the bond, and 
in the courfe of it, obferved, in anfwer to an argument that the pe* 
nalty was excejfive, that to be fure the penalty was a large one 9 but 
btf did not know that courts of equity, where bonds have been en? 
tered into voluntarily, have ever gone fo far as to take into their eon* 
fideration dje greatnefs or the imallnefs of the penalty : be (hould be 
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Extremely cautious how he gave an opinion that would fet afide fuen 
bonds, which, if rightly ufed, might he of great fervice in the pre- 
fervation of the game, and an equal benefit to the obligors them* 
felves, by taldng them out of an idle courfe of life, which poaching 
naturally leads them into. As to the head of fecurity, he faid, that 
it was mod abfurd, to think that bonds of this kind were intended 
merely as a fecurity, and that nothing was to be recovered upon 
them. He was of opinion, that when thefe kinds of bonds were 
given by way of dated damages .between the parties, it was unrea- 
fonable to imagine, that they could only be intended as a bare fe« 
curity that the obligor (hould not offend for the future. « Was this 
the cafe (he faid) in what refped is a gentleman, who has taken 
fuch a bond, in a better condition than he was before, if, after he 
has obtained judgment at law, a court of equity will give him no 
other fatisfaGion than the bare value of the price of the game that 
is killed. Upon the third point, he obferved, that from the year 
17 29, when the bond was given, no evidence was offered of the 
fon poaching until 173 a (a) ; and after killing thefe flounders, it 
reds two years, and no a&ion is brought ( 4 ) ; afterwards, the plain- 
tiff in equity was a witnefs againd the two fervants for a riot, and 
they were convi&ed chiefly on his evidence. It is a very material 
circumdance, that the fon had a licence (f), or at lead an encou- 
ragement, to filh, by being in company with two of the duke’s 
fervants (d) (one of whom was brother-in-law to the gamekeeper) 
(*). It frequently happens, that there may be a jud caufe of 
adion, yet the real motives may be very unjud, which a court of 
equity will always take into their confideration, though they cannot 
at law pay any regard to it (/). It appears, that the gamekeeper, 

who 

( 4 ) Would not fuch evidence have been irrelevant ? jitkmi doei not ftate the proceed* 
ingi at law, but from the nature of the thing, there muft hate been a plea, alleging that 
the Ton had not trefpafled contrary to the condition of the bond, to which the replication 
muft have anfwered, with dating a particular trcfpaft } to have dated more trefpaflea than 
one, would have been bad, ai being multi farioua, except as to the effed of the ftatute of 
which bad not at that time been applied to fuch bond* ai thefe, and which it not 
at all adverted to } and at one only waa alleged, one only could be proved. If the Ion the 
an nute after giving the bond bad (hot a partridge before the duke's Ace, would not tfaig 
have been a breach agaiaft the full intention of tbe bond ? But what diftinAion can rea- 
fooably be made, ai a matter of legal enquiry, between one time and another, when there it 
sio diftindion by the contrail itfelf ? 

(4) If a right of adlion once attached, in how ihort a (pace of time waa it reqdiftte that 
Abe a$ion ihould be brought, fo aa it was not haired by any ftatute ef limitadoni ? • 

(r) Tbi* is quite out of the queftion. 

(d) Can a man's legal right bt prejudiced by his fervent having, without bii authority, 
concurred in the violation of it f • , 

(r) What difference doea this make ? 

if) Ibis appears to be a moil dangerous doAtine. Where a man has a legal rights 
the moii\ci which induce him to expclfe that right, or tp forbear from tbs cxercUe «n*. 
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*rho had the authority of the duke, who has been a witnefs to the 
tranfa&ion of the bond (a), gave a licence, or at leaft an encou- 
ragement (i), to this filhing, which, as it was with an angling tod 
only, cannot be 'called poaching, nor was it ever fo efteemed (r). 
In fuch a trad of time as two years, it is hnpoffible to fuppofe that 
the gamekeeper could be ignorant of this fiihiug, efpccially a$ his 
own brother-in Jaw was in the company (</). 

« According to the condition of this bond, the plaintiff could not 
be relieved at law, becaufe his fan could not fifli without exprefe 
leave from the gamekeeper, or ip prefence of a qualified perfon, fo 
that if the J)uke of Beaufort himfelf (e) had given leave, there mult 
at law have been a verdid, becaufe it is not within the esptrefe 
terms of the condition of the bond. 

« Now when a man has made this moderate ufe of his liberty (f) 
of fiflung, and manifeftly appears to have had leave, it would be 
hard not to relieve againft the penalty recovered upon this bond at 
law.” 

The third point in the preceding cafe, though not immediately 
referable to the courfeof the prefent difcuflion, is inferred to fiuapr 
die real ground upon which the cafe was determined | a ground 
that appears to me to be in every refped untenable, and which I 

muft reft with himfelf. If be forbear* the esercifa of it 9 the duration of fuch forbearance 
It alfo a matter of diferetion, until the law has allowed it to operate at a bar. If a fend* 
tnent of perfonal difepprobation is a fufficient warrant for a court of 'equity to defeat the 
exercife of a legal right, the diferetion afliimed under this pretence will be fo illimitable, at 
to eradicate all the principles of juridical certainty. If up to and at the time of the plaintiff 
giving evidence againft the fervent* (who by the bye probably did not, until that time, di~ 
vulge the tircumftance), the duke had a right of aftion which a court of equity would not 
controul him in the exercife of, that right could not be defeated by fuch a circumftanct 
taking place. 

[a) What then ? 

(£) Gave a licence, that is, did not give a licence, but gave an encouragement; the 
meaning of which does not appear, except m it may be inferred from what fellowa, that he 
probably would j therefore, that he actually did know of the ctrcumftanca within two yearn 
afterward*. 

(f) The word poaching does not occur in the condition of the bond; but if he fealt 
trtffifi fyfjbmgt the obligation Hull be in force. The aft againft ftealing fife is held to 
extend to angling. 

(4j Is them any prefumption jurit et d$ Jure 9 that a man is cognisant of every* afe 
done in the prefence of all his bxethen«in.law ; and to what ftirthar degrees of relationfei^ 
it the principle to he earned f 

(0 Here a n othe r principle would apply to prera n t a perfimtakiog adrantege oft penalty 
Incurred by hit own a& or content ; hut that ia a principle totally inapplicable to the pm* 
fent qoeftion. The condition might have been made general, without Including an cn- 
caption of the confcot of the gimekmper. Whan n particular exception it introduced, re- 
ferable to one cafe, It !• not the province of courts of juftice to create a more esteftfivg 
exception not contemplated by the ^trading parties. 

(/) What liberty f fiVhat leave f He ritbre had leave from the gamekeeper, or he had 
not. If he had. It we* e defence at tow, hut thsrehok eafs afflrmri that he bed nog, and 
tint the bond waa kftily forfeited. 

hare 
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have commented upon in the notes with a freedom which may 
perhaps be regarded as arrogance, but •which I muft always affert 
as the privilege of a writer, who wifties to extend his enquiries 
beyond the mere collefiion of authorities, and to inveftigate the 
principles of his fubjeft (a). 

Upon the fecond point, I conceive the opinion of the eminent 
jnagiftrate to be founded upon the moft correfl principles of juri* 
dical reafon ; and I am perfuaded, that if thefe principles had been 
more extenfively afted upon than they have been, the true objeft of 
penal obligations would have been more effe&ually promoted. If 
the penalties had been allowed to operate really in terrorem, by being 
a&ually levied, when legally incurred, agreements would be more 
faithfully performed, from a terror pf the cotifequences of their in* 
fra&iun •, but the fcarecrow doftrine of penalties being ftipulattd, 
merely in terrorem , whilft they are known to have no efficient power, 
is little more than a trifling with language. No penaly isrequifite 
to render a perfon liable to the damages which may be proved to 
have arifen from the non-performance of his agreements, but by a 
real liability to an a&tyal penalty, fuch non-performance will com* 
monly be prevented# 

In the following cafe, z bond was given by the plaintiff to the 
defendant, who was a hair-merchant, as a fecurity for his fervice 
ahd behaviour in Flanders , as an a^ent for the defendant in buying^ 
hair there ; the plaintiff was to ft ay abroad till a certain feafon, 
and as~a fecurity for his performance of the agreement he depofi* 
fed ioo /. iu the hands of the defendant. The plaintiff bought but 
5/. worth of hair for the defendant, and returned to England before 
the time agreed between them ; and brought a bill for 50/. agreed 
-to be paid for his trouble, and alfo for the depofit. It was infilled 
for the defendant, that this was a breach of the plaintiff's duty, and 
a forfeiture of the bond, and that the defendant had a right to re* 
tain the 100/. in fatisfaftjqn qf the penalty, and that the Qourt would 

The general doOvtn* of preventing an ill ufe tying made of a frond it properly ap- 
plicable to a fubjeO of a different nature, and ia principally in (tanked in the cafe of gencraf 
fronds of reft goal ion, which, when they were allowed to be valid in point of few, were pre- 
vented by courts of equity from being styade the cover of fiipony 3 and, in any other cafe, 

• court would prevent a legal contrail from being ufed as the' egging of go illegal porpofe* 
That Lord Hardmuke (hould, from a fenriment of difapprobation of the conduit of the 
Puke of Beaufort, have rqforted to fuch reafoning as hj}< tyen (feted, yvould feeona cauitou 
again (l leaking in legal proceedings at any otngr objeO than the true legal grounds of judicial 
determination. An objection which might have deferred fome attention in thp principal 
cafe, was. 'that the contrail was repugnant to a principle of inafmuch at it wag 
"made by way of composition for dropping * criminal prosecution, was not made a point in thg 
gsfe (except as coqoedied with the ad rent it logs circumftance of opnreJ^on) • The decifionq 
in fubfequjmt pafes woufe glve cpqddpigfrfe weight ttf fuch «A objeftion, if the qupftiog 
Jhoql<| hereafter arjfc. 


not 
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not relieve againft it, for it was the ftated damages between the 
parties, and the counfel cited f he abote cafe of the Duke of Beau* 
fort, and likewife compared it to the cafe of nomine pan* in leafes* 
•The Lord Chancellor faid, he could not decree this penalty, be* 
jeaufe it was a bond for feryices only, and different from the cafes 
of a nomine pan * in leafes, to prevent a tenant from ploughing, bc- 
caufe that was ftated damages between the parties. Nor was 
it like" the cafe of bonds given as a fecurity not to defraud the re* 
venue, bec$ufe there, where a perfon is guilty of a breach, it waa 
confidered as a crime, and the Court of Chancery would not relieve 
for that reafon. Here he could not decree the penalty, but muft 
decree an aflion at la W, upon a quantum damnificatus % to try how far 
She defendant had been damnified by the plaintifFs^non-perfoniiaflce 
pf his fervice. Benfon v. Gib/on , 3. Atk, 395. [a) 

In the cafe of Hardy v. Martin , 1. Bro. c. 4 1 8. n. one partner, on 
retiring from bufipefs, gave a bond pf 600/. to the other, not to 
carry on the famebufinefs within certain limits 5 and after a verdi& 
at law for the penalty, the Court of Chancery granted an injunct 
jtion to ftay execution, and dire&ed an iifue to take an account of 
the damage a&jially fuftained. 

In cafe of a penalty for non-performance of covenants, or agree* 
picnts, the Courts of Equity, in like manner, exercifed a jurifdi&ion 
of reft raining the recovery, to the amount of damage afTefled by a 
jury. At common law, the rules of pleading, which require iflues 
to be taken upon a (ingle point in general, confined the plaintiff to 
ftate a fingle breach of the agreement, for’ the performance of 
which the pepsfty was ftipulated \ but this reftri&ion did not exift 
in cafe$ where the breach of the agreement was ftated in the de* 
claration, in which the plaintiff may allege his complaint as ex* 
tenfiyely 4s he fjnds convenient. 

(«) There frems to be an inaccuracy in the phrafe that the court could not decree the 
penalty, becaufe that expreflion would be rather applicable to a Cult by the obligee to en- 
force the penalty, than to one by the obligor to be relieved from it ; but this inaccuracy it 
more probably imputable to the reporter than to, the Lord Chancellor § as to the propriety 
of the depifipn, though there is not a firoilarhy qt circunoftances to the cafes mentioned, 
there does not appear to be any aeceflary opposition of principle $ and it is itopoftible to 
fuppofe that the intention of the employer, in requiring the depolit, was any other than that 
it Should be retained in cafe of the agent's inftadion of his dpty. • In thefe calcs the Injury 
which can be manifefled by evidence tp a jury, it almoft neceflariiy much left than that 
which is a&uilly experienced by the party. 

, When the courts adopted the principle above cited, that if 9 penalty Si merely inferred 
to fecare the enjoyfnent of a collateral objedt, the enjoyment of the obje£ is considered 
M principal tSfedl of the deed } if they had gone on to afle therqfdves, How that efibft 
would be moft fully obtained I they would have probably found the aofwer to be, an en- 
forcement of the penalty when that enjoyment was wilfully withheld. 

The diftindt enunciation of the above principle in the cafe of Slam** v. W*htr t Induced 
me to mention that cafe before the others upon the feme fubgefe, which arc anterior to it 
in point of duti 
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B j St at. 8 & 9. W. c. ix. it isenafled, that in allaflions in any 
court of record, upon any Bond, or any penal fum, for non-per- 
formance of atiy covenants or agreement?* contained in any inden- 
ture, deed, or writing, the plaintiff may aflign as many breaches as 
he thinks fit, and the jury ihall affefs damages upon fuch breaches 
as the plaintiff (hall prove to have been broken 3 and if judgment 
Jball be given for the plaintiff on demurrer , or confeffion, or by nil 
dicit, the plaintiff may fuggeft upon the rbll as many breaches as he 
(hall think fit, upon which a writ (hall iffue to the fheriff to fum- 
mon a jury before the juftices of aflize* to enquire of the truth of 
thofe breaches, and to affefs the damages 3 and upon payment of 
fuch damages with the coils, execution (hall be ftayed 3 but the 
judgment (hall remain as a fecurity, to anfwer for any damages to 
be afterwards fuftained by any future breach. 

The natural conftru&ion of this aft does not feem to apply to 
bonds, with a condition to do or not to do any given aft, without 
there being any other diitinft agreement, that fuch afl (hall be 
done ; but in Collins v. Collins , 2 Bur. 824. above cited, where 
the condition of a bond was that the defendant (hould pay an an- 
nuity to the plaintiff, and (hould ahb maintain him. Lord Mans w 
field faid, ct This is an agreement between the parties, and an agree- 
ment in writing 3 the condition of the bond is an agreement in 
writing, and people have frequently gone into courts of equity 
upon conditions of bonds as being agreements in writing, to have 
a fpecific performance.” I cannot help thinking that there is more 
ingenuity than folidity in this reafoning 3 for though in equity the 
condition of a bond is regarded as evidence of an agreement, that 
the afl referred to (hall be done, fuch conditions are not regard- 
ed as agreements at law, and cannot be declared upon as fuch 3 and 
where there was another fubjeft to which the words of the (latutc 
were naturally applicable, it would have been as well to avoid ex- 
tending the operation of it to a cafe, that does not naturally pre- 
fent itfelf to the mind, as being in the view of the legiflature, and 
to which the words can only be applied by a forced and foreign 
conftruftion. It is however fettled in conformity with the above 
opinion, that the (latute extends to all bonds for the performance of 
any condition. Walcot v. Goulding , 8. T. R. 124. 

It is now alfo fettled that the afl is compulfory (a), and that the 
plaintiff is not at liberty to proceed for the penalty as at common 
law, although there have been decifions, and there feems to have 
been a tacit praflice the other way (i), Drage v. J Brand, 2 Wilfi 

• 

(«) For the method of proceeding on the ftatute, ( ttfPilfam'Mtts, Gsfoifird, v. 
Gr]fith, r Smtwdm 58. Merit ». Merritt, % Sound. 7S7. 

(.*) See Bird * Re*dsll, poft. 
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377. Goodwin v. Cfowle, Cowp. 357. Jforrfy v. J 9 *r», 5. T.ij; 63 6. 
In the la(t cafe, Lord Kenyon, and Mr, Juftice Buller, certified their 
opinion in writing to the Lord Chancellor, upon a writ of error from 
a judgment of the Exchequer; they Hated that it wa$ apparent to 
them, that the law was made in favour of defendants, and was high- 
ly remedial, calculated to give plaintiffs relief up to the extent of 
the damage fuftained, and to protect defendants againft the pay- 
ment of further Turns then what was in confciefice due, and alfo 
to take away the neceffity of proceedings in equity, to obtain re- 
lief againft an uncopfcientious demand of the whole penalty, in 
cafes where fmall damages only had accrued (< a ). See alfo Roks 
y. Rofeivelly $. 7 *. R. 540. 

But there are cafes where the penalty ftipulated by the parties, 
can be the only true and proper meafure of juftice ; and though 
there is a technical diitin&ion between a penalty and dated da- 
mages, to which I am about to proceed, I think it would be in 
general proper to regard the penalty as ftated damages, unlefs there . 
is fome particular reafon in the nature of the contract to the con- 
trary. Many times engagements are entered into upon confidera* 
tions, wholly arifing out of thf perfonal feelings of the parties. 
The perfou making fuch engagement of courfe a£ts under an ade- 
quate inducement, and the perfon who has given that inducement 
ought not to be deprived of the full fecurity of ail object, the per- 
fonal importance of which can only be juftly appreciated by him- 
felf. On the other hand where a bond is evidently a mere bond 
of indemnity from pecuniary lofs, the extent of the lofs is the ex- 
tent of the damages. In many cafes, the aftual damage which 
could be brought under the contemplation of a jury mult be as 
nothing $ and if the nominal fum awarded in fuch cafes, was the 
only confequence that could attach upon a perfon violating his en- 
gagement, the fan&ion provided with a view to its real and 
efficient fecurity would be wholly fruftrated. I (hall have an op- 
portunity prefently of referring more conveniently to a cafe in which 
this fentiment was judicially adopted. ■ 

In all the cafes above mentioned, where it was held that equity 
could not relieve againft the fum agreed upon by the parties, I 

(«) The aft is penned in a molt carelefs mannerj but I think that thia is evidently the 
'ttue conttruftion of it upon the point in que&ion, and that the aft it compulfory upon the 
plaintiff aa to aligning fome breach, but was diferetionary merely as to the number of 
breaches. In tny other point of view there would be a manifeli abfurdity, in providing that 
the plaintiff might aliign a a many breaches aa he pleafed, upon judgment on demurrer 
Sec. end damages fliou'd be affeffed, &c. for before that time he mighc take his judgment 
and execution for the whole penalty, without affigning any breath at ell j and giving him 
an option to affigq a breach to enable him to recover a part of the penalty, in Head of tak- 
ing the whole without having rrcourfe to that proceeding, would not be productive of any 
exceptive pu& T cai torsfrquence. 

conceive 
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conceive it may be taken for granted) that the fum ftipulated to be 
paid is the only proper meafure for the decifion of the jury \ and 
whether the form of the tranfa&ion is held to be a penalty of 
ftipulated 7 damages, (the line of diferifoination between ‘which is 
not very accurately marked,) the fum fo agreed is the amount which 
ought to be recovered. 

In the cafe of Lowe v. Peers , 4 Burr. 1225, the defendant pro* 
mifed the plaintiff, that he would not marry any perfon befides her* 
4 elf) and that if he did, would pay her (the plaintiff) 1600 /. (a) at 
the end of three months. Lord Mansfield , after dating the proceed* 
ings in the caufe, faid, that the jury had given 1000 L damages 1 
and by law, and in judice, the defendant Ought to pay the 1000/* 
Money is the meafure of value. Therefore what elfe could the 
jury find but this 1000/. (unlefs they had alfo given iutered after thd 
three months). This is not an attion brought againd him for not 
marrying her, or for his marrying any one elfe ; the non-payment 
of the 1000/. is the ground of the a&ion. The money Was pay- 
able on a contingency, and the contingency has happened, there- 
fore it ought to be paid. There is a difference between covenants 
in general, and covenants fecured by a penalty or forfeiture. In 
the latter cafe the obligee has his ele&ion. He may either bring an 
a&ion of debt for'the penalty, and recover the penalty, after which 
recovery of the penalty he cannot refort to the covenant, becaufe 
the penalty is to be a fatisfaftion for the whole ; or, if he does not 
choofe to go for the penalty, he may proceed Upon the penalty, and 
recover more or lefs than the penalty, toties quoties. And upon this 
diftin&ion they proceed in courts of equity. They will relieve 
againd a penalty upon a compenfation ; but where the covenant 
Is to pay a particular liquidated fum, a court of equity cannot make 
a new covenant for a man ; nor is there any room for compen- 
fation or relief, as in leafes containing a covenant againd plough- 
ing up a meadow : if the covenant be not to plough, and there be 
a penalty, a court of equity will relieve againd the penalty, or will 
man go further than that , to preferve the fubdance of the agreement ; 
but if it js worded, to pay 5 /. an acre, for every one ploughed up, 
there is no alternative, no relief againd it, no room for compenfa* 
tion ; it is the fubdance of the agreement. Here the fpecified fum 
<D t ioqoI. is found in damages ( 6 ) 5 it is the particular liquidated 

(1) Thepromife was held to be void, but the amount which ought to be recovered, fup* 

' pidbgit to be good, was previoufly difeufled, which perhaps wai neceffary In regard to the 
feeftioanfcofti. 

(d) Hit Lordihip at the trial directed the jwrjr to find hr the plaintiff with into/. Ja» 
Wps» tbwghttMtdttd apod §im This left, by the tye, was rather an odd point ly 
leave-te ajwy. 

foot 
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fum fixed and agreed upon between the parties, and is therefore 
the proper quantum* of the damages/ It is dear that where thef 
precife fum is ndt the eflence of the agreement, the quafituiA of the 
damages may be aflfeflid by the jury; but where the precife fum is 
fixed and agreed upon between the parties, that very fum is the 
afcertained damage, and the jury are confined to it.— -And the 
other judges gave their opinions to the fame effe£h 

Where perfons contracting for the iron*wofk of a building, 
agreed to perform it in fix weeks, and to pay 10A a-week after- 
wards until it was done, and gave a bond in a penalty for the per- 
formance, it was held that the io/. a-week was in the nature of 
liquidated damages ; and it was faid by Mr. Juftice AJhhurfl,thzt the 
objed of the parties in naming this fum, was to prevent any alter- 
cation concerning the quantum of damages, which might have been 
fuilained by the non-performance of. the contract. It would have 
been difficult for a jury to have afcertained what damages had 
really been fullered by the breach of the agreement; fo that it was 
4 cafe of ftipulatcd damages, and was not to be confidered as a 
penalty. Mr. Juflice Ruiler faid, that when there is a penalty in 
the bond, it was ttrangp that the fum mentioned in the condition 
(hould be called a penalty ; he did not know that there could be 
an equitable and a legal penalty ; but that was as ftrongly u cafe 
of liquidated damages as could pofiible exift, and was like the cafe 
of demurrage. In either cafe it is impoffible to afeertain what the 
damages are, and the parties agree to pay a ftipulated fum. Jfifcf- 
chcr v. Dyke, 2. T. R. 32. 

In Afiley v. Weldon , 2 liof. 346. the defendant engaged to per- 
form at the plaintiffs theatre for a certain time, and to attend per- 
formances and rehearfals, or fuhjecl herfelf to the fines eftablifli- 
ed at the theatre. There were alio feveral agreements on the part 
of the plaintiff. " And it was agreed between the parties, tha£ 
either of them negle&ing to perform the agreement {hould pay to 
the other 200 /.” The plaintiff brought an aftion againft the defen- 
dant, for refufing to perform, and for wholly withdrawing from the 
theatre ; and the (declaration concluded, with ftating.that by reafon 
thereof ihe became liable to pay the fum of 200/. in the articles men- 
tioned. It being proved that the agreement was broke by the defen- 
dant abfenting herfelf, and evidence having been given that by the 
regulations of the theatre, the performers were fubjeft to certain 
Imall fines for inebriety, late attendance, & c. a verdid was found for 
the plaintiff with 20/. damages, with liberty for the plaintiff to enter 
* verdid for 290 /. damages, if die court (houldbe of opinion that the 
4 pm mentioned in the agreement, was to be confidered in the nature 

if r c£ 
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of liquidated damages. After argmneet, it mt held Ait die 
turn of damages was properly left to the jury. Loed Eldut faid, that 
when the eaufe came before him at nifi prim, he felt, as he had 
often done before in eonfidering the various cafes on this head, 
much embarraffed nl afcetttining the principle upon which thole 
cafes were founded ; but it appeared to him that the articles in this 
cafe, furnifhed a more fatisfaftory ground, i tit determining whether 
the firm of money therein mentioned Ought to be eonfidered pi 
the nature of a penalty or of liquidated damages, than molt others 
which he had met with ; what was urged in the eourfe of the 
argument had ever appeared to him to be the cleared principle, 
viz. that where a doubt is dated whether the fum inferted be in* 
tended as a penalty or not, if a certain damage lefs than that fum 
is made payable upon the face of the fame indrument, in cafe the 
aft intended to be prohibited be done, that fum fhall be condrued 
a penalty. The cafe of Sloman v. Walter , did not dand in need of 
this principle; for there, by the very form of the indrument, the 
fum appeared to be .s'; penalty, in which cafe a court of equity 
could never confider it as liquidated damages, but mud direft an 
ifTue of quantum damnificatus. A principle has been faid to have 
beeta dated in feveral cafes, the adoption of which one cannot but 
lament, namely, that if the fum would be very enormous and ex* 
ceffive, eonfidered as liquidated damages, it fhall be taken to be a 
penalty, though agreed to be paid in the form of contraft. This 
has been laid to have been dated in Rolfe v. Peterfon , where the 
tenant was reP rained from dubbing up timber. But nothing can 
be more obvious than that a perfon may fet an extraordinary value 
upon a particular piece of land or wood, on account of the amufe* 
ment which it may afford him. In this country a man has a right 
to fecure to himfelf a property in his amufements, and if he choofe 
to dipulate for 5/. or 50 /. additional rent upon every acre of furze 
broken up, er for any given fum of money upon every load of wood 
cut and dubbed up, he faw nothing irrational in fuels a contraft j 
and it appeared to him extremely difficult to apply with propriety 
the word ** exccffive,” to the terms in which parties choofe to con- 
tract with each other. His Lordlhip made fome obfemtions upon 
the preceding cafes on this fubjeft, and faid that with refpeft to 
Hardy v. Martin , he did not underdand why one tradefman, who 
ipurchafes the good-will of a fhop from another, may not make it 
a matter of agreement, that if the vendor trade in the fame article 
within a certain didance, he fhall pay 600/. and why the party 
violating fuch agreement fhould .not be bound to pay the fum 
agreed for ; though if fuch agreement were entered into in the form 

of 
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of a bond, with a penalty* it might perhaps make a difference (a); 
In his obfemtions upon the particular cafe* his lordflup referred to ' 
the pecuniary payments agreed to be made by the plaintiff, and alfo 
to the fmall fines* which* according to the regulations of the theatre* 
were to be paid by the defendant ; inferring that in thefe cafes 
the fum of 200/. was only to be regarded as a fecurity for the ftipu- 
lated payments i and that there was not any ground for diftin- 
guifhing between thefe and the other parts of die agreement* Mr* 
Juftice Heath , in the courfe of his opinion faid > it was very dif- 
ficult to lay down any general principle in cafes of this kind* but 
he thought there was one which might fafely be ftated \ that where 
articles contain covenants for the performance of feveral things, 
and then one large fum is ftated at the end to be paid upon breach 
of performance, that mult be confidered as a penalty \ but where 
it is agreed that if a party do fuch a particular thing* fuch a fum 
fhall be paid by him* there the fum ftated is treated as liquidated 
damages* Mr. Juftice Chambrc faid* that though in point of form 
the a&ion was for damages* yet if the parties are to be confidered 
as having ftipulated for certain damages* the jury ought to be di- 
re&ed to find damages* to the amount of the whole fum fo agreed 
for* and the effefl of the cafe mull have been the fame* as if the 
plaintiff had declared in debt for a penal fum. After taking notice 
of fome of the decifions above cited* he faid* there is one cafe in 
which the fum agreed for muft always be confidered as a penalty* 
and that is* where the payment of a fmaller fum is fecured by 2 
larger : in this cafe* it is impoffible to garble the covenants* and to 
hold that in one cafe the plaintiff {hall only recover for the damages 
actually fuftained \ and in another* that he (hall recover the pen 
nalty : the concluding claufe applies equally to all the covenants* 
With refpeft to the cafe of Hardy v. Martin * in which he was 
concerned* Lord Mansfield^ upon the trial at law* inclined to 
think it a cafe of ftipulated damages : though it appeared by the 
printed report* that it was confidered otherwife in a court of 
equity (i)* 

In Legh v. Lewis, a bond was given by the defendant to the 
plaintiff in 400/* to refign the iituation of mailer of a fchool at 

(0) If fuch was admitted te be the real Intention of the psrties, there can be no founda- 
tion for a court of equity* whofe peculiar province if to preferve and maintain the fobftanco 
of tranfo&ionc* to fubvert both form and fubftance* in a manner which renders the tranfac- 
turn itfdf wholly nugatory. The damage which can be equally proved In fuch cafe h 
chit muft in general be nothing* becaufe it it very difficult to ihew that the profit received 
by the one* would in particular cafca.hava otherwife fallen to the other j hot the real injury 
fuftained by continuing the trade in violation of the agreement* may at the fiuna time in- 
calculably exceed the ftipulated penalty. 

would regularly coma before Lord MmsfiM a feeond time* upon the iffite 
directed by the Court of Chancery* and perhaps it was upon that occafion that he expeefled 
the opinion alluded to 1 for a direction to the jury that they had no other guide* than the 
penalty iu the bond would certainly ha more proper and judicious then any other. 

Voi. II* H K'wtsfirJ 
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Knutsford upon the plaintiff's requeft ; the validity of this bond was 
eftablilhed upon demurrer, by the Court of King’s Bench, 1 Eafi , 
391. The cafe afterwards came on at Cbejter aflizes for an in- 
quiry of damages : on the one hand, it was contended that as the 
plaintiff had not any perfonal intereft,the damages Ihould be merely 
nominal ; on die other hand, that they ought to be given for the en- 
tire penalty. Mr. Mansfield , and Mr. Burton , the juftices of Chef- 
ter 9 fupported this latter opinion in a very elaborate difcullion of 
the fubjeft, and the damages were found accordingly ; the judges 
confidering that it was the intention of the parties, that an aftual 
liability to the penalty (hould operate as a ianftion, for the per- 
formance of the primary obligation to refign (a). 

From the above ferics of cafes which I have cited, at much 
greater length than is confident with my general plan, it is obvi- 
oufly no eafy matter to determine, in what cafes the fanftion, in- 
tended by the parties to enforce the performance of their engage- 
ments, (hall or (hall not be permitted to take effeft. But in fram- 
ing an inftrument for this purpofe, I think the bed way will be to 
exprefs the conditioner engagement, in terms declaring “ that the 
party (hall do, or not to do the aft intended, or in default thereof 
(hall pay the film of — — • as and for fiipulated damages , for the 
fame and alfo to infert as a penalty, a larger fum than that 
agreed to be payable as ftipulatcd damages : and in cafe it 
is intended that the party making default (hall be liable to pay a 
certain (lipulated fum, but that the other (hall not lofe his right 
to general damages, to add, “ and fuch further damages as the faid 

- — (hall in that behalf fuftain j” or otherwife to add a provifo , 

w that the damages above ftipulatcd (hall not prejudice the right of 
the faid ■■■ ■ — — to fue for any other or greater damages, for and 
on account of the non-performance of the agreement.” 

Bonds given in a larger fum of money, for fccuring the payment 
of a fmaller, at a very early period attrafted the notice of courts of 
equity, and were reduced to what was deemed their true intention ; 
a fecurity only for the principal and legal intereft. Lord Mansfield 
has, upon different occafions, reprehended the courts of law for not 
adopting the fame principle, and rendering it neceffary to refort 
to a court of equity for the reduftioq of the penalty. In Wyllie 
v. JVUkes 9 Doug . 501. fpeaking of the aft 4 & 5 Ann . which will 

. («) I regret that I am not able to furnUh a more full account of a judgment from the 
good fenfeand learning of which I received peculiar gratification, at the time of ita being 
pronouuced, than the following very (hort note by Mr. WigUy^ (who waa counfel in the 
caufe) of the opinion of Mr. Mm mtJSeU, « Here the defendant is to refign ; thia is the 
objeft of the bond to compel a refignatioo. What eUe but the penalty can poffibly be the 
meafure of damages ? If this is not the meafure of damages, the bond Is a farce. The 
plaintiff, to be fare, might make the defendant pay colls j but' my opinion is, that if he is 
Intitled to recover any thing, it is the whole,” 

> 7 
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be cited prefendy, he fays, that it was made to remove the abfur- 
dity, which Sir Thomas 'unfuccefsfully attempted to perfuade 
the judges to remedy, in the reign of Hen. VIII. ; for he fummon- 
ed them to a conference concerning the^ granting relief at law, 
after the forfeiture of bonds upon payment of principal intereft 
and cofts ; and when they faid that they could not relieve againft 
the penalty, he fwore by die body of God, that he would grant an 
injunction. And in Bonafous v. Rylot, 3 Burr. 1370, he faid, it 
was furprifing that after the ftatute of ufury, 37 Hen. VIII. which 
excepts obligations with condition, made upon a juft and true in- 
tent, the courts of law did not confider the juft intent of a bond 
to be principal intereft and cofts, fecured by a penalty, and fuffer 
the party at any time to fave the forfeiture by performing die in- 
tent. It was more extraordinary, that after this was fetded in a 
court of equity, to be the nature of a bond, and therefore every 
party to a bond underftood it in this fenfe, the courts of law did 
not follow equity, but ftill continued to do injuftice, as df courfe ; 
and put the parties to the expence and delay of fetting it right elfe* 
where, as of courfe. 

The praftice of courts of law upon this fubjeCt was corrected by 
St» 4 & 5 Ann. c. 16. f. 13, which provides, that if at anytime 
pending an aCtion upon fuch a bond with a penalty, the defendant 
fliall bring into the court, where the aCtion {hall be brought, all the 
principal and intereft due on the bond, and all cofts, the money 
fo brought in {hall be deemed a full fatisfaCtion, and difeharge of 
the bond. 

In the before mentioned cafe of Bonafous and Rybot, it was made 
a queftion, whether a bond for payment of money by inftalments, 
was within the provifions of the aft ? upon which Lord Mansfield 
faid, that the aft reforms, in fome inftances, an erroneous courfe of 
proceeding which ought never to have prevailed, and which the 
courts themfclves might, and ought to have remedied, but; did not. 
Therefore, it fhould not only have the moft liberal conftruftion, 
but the courts ought to exercife their own authority, to extend the 
fpirit and reafon of this parliamentary interpofition for the eafier, 
fpeedier, and better advancement of juftice, to cafes not mentioned 
in the aft. After making die observations before cited, he added, 
that the aft meant that in cafes of penalties by way of fecurity, 
the clear final juftice of the cafe fliould be attained in the courts 
of law, much to the benefit of both parties : that he could not fee 
a doubt upon bonds conditioned for payment of money by inftal- 
ments, {a) and he was glad to hear* it had been fo determined ; 

that 

(«) But the a€fc inafmuch as it direfts that " the money brought in fall be taken to 
boa foil frtisfa&on and difeharge of the bond,'* cannot be applied to this cafe without i fi- 
ll a juftice. 
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that die defeazance being dated at a fubfequent time, and 
written on a diftinft paper,, makea no difference. The. difcufr 
fion upon this fubjed was however merely incidental $ the ground 
frf decifion in the caufe will appear in the courfe of the prefent 
differtation. 

In Wyllit v. Wilkes i Lord Mansfield intimated an opinion, that 
bonds for the payment of an annuity were within the reafon, 
though not within the letter of the ftatute ;Jie alfo thought, that 
payment of the annuity after the day would fave the forfeiture of 
the bond. The point decided was, that where the bond had once 
become abfolute by the annuity not being paid at the day; the 
value of the annuity might be recovered as a debt, under- a com* 
miffion of bankrupt, although no payment was in arrearat the time 
- of the bankruptcy taking place. Upon this fubje£k Lord Mansfield 
feid, it was a pity that the legiflature Ihould be lilent, and ihould 
force the courts, in order to attain the ends of juftice, to invent 
legal fubtleties which do not come up to the common undcrftand- 
ing of mankind. That has been done in cafes of annuities. The 
.Court of Chancery has laid hold of this fubtlety ; it has faid, the 
penalty is the debt, if the forfeiture has been once incurred} and 
you may have a value fet upon your annuity, and come in as a cre- 
ditor, under the commiflion. It was obje£ted that the forfeiture 
was waved : the court anfwers, no matter for that, it ihall be ftill 
in force, becaufe it is for the benefit both of the creditor and the 
bankrupt, that it ihould be fo. This has been fettled, and we all 
adhere to the determination as far as this cafe goes, as a legal fub- 
tlety, eftabliihed for good purpofes,but not to be drawn into prin- 
ciple or argument in other cafes. 

Although in point of fa£t, a creditor may fuffer the mod ferious 
milchief from the want of pun£tual payment of his debt, as happens 
every day, and a fubfequent payment of principal, and intereft, 
may be a very inadequate sompenfation for the original difappoint- 
ment, it may be dated as a general rule that a promife of paying a 
penalty, beyond die amount of legal intereft, cannot be enforced. 
In one cafe, where goods were fold with an agreement to pay a 
halfpenny an ounce per month, (which rather exceeded the legal 
rate of intereft) it was held that the agreement might be enforced, 
bring according to the general ufage and pra&ice of the particular 
trade, Fhjtr v. Edwards ■, Ctwp. 1 12. But in a late cafe, where 
certain bleachers agreed to allow a difeount of 30 per cent, in cafe 
of prompt payment, the commiffioners of bankrupt only allowed. 

■ 1 * — 1 . 1 
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a proof of the fum, t6 which the debt would have been thereby re* 
duced, with an addition of five per cent, die lord Chancellor faid 9 
that the trade of a gold refiner, upon which Flayer ( ft Edwards 
arofe, had been turiied into a cover' for ufury ; the cuftom of the 
trade could not make the debt more than the fnoney really advan* 
eed, with 5/. per cent. The creditor cannot have more than 5/.^ 
sent, and the commiilioners have done right : Ex parte Aynsworth 9 
4 ^ 678. — When the Lord Chancellor referred to money really 
advanced, he feems to have had a flight view to the real nature of 
ufury, which is eflentially founded upon a loan, either real or colour* 
able, and is not referable to other contra&s confeffedly of a difc 
ferent nature. If fuch other contrads are reforted to, as the colour 
and difguife of what is a&ually intended as a loan, it. is certainly 
proper that the confequences of ufury Ihould attach ; but modem 
cafes afford numerous other infiances, in which the original nature 
of ufury, as regarded both by the authorities of the Eitgli/b law, and 
by all foreign jurifts, feems to have been entirely difregarded, and 
the confequences of it extended far beyond its regular limits ; 
a fubjeft upon which at prefent it would be irrelevant to enlarge, 
but upon which I hope in a future efiay to enter into a more par* 
ticular examination ( a ). 

Where a bond is entered into with a penalty, and it is neceffary 
to proceed upon that fecurity, it feems to be fettled as a general 
rule, that nothing more can be recovered than the amount-of fuch 
penalty, with nominal damages for the detention of the debt. A 
diftindion has been taken in courts of equity, that where the 
obligee is plaintiff, a court of equity will not carry the debt beyond 
the penalty, becaufe he has chofen his own fecurity, and made 
himfelf judge what recompence he (hall have, in cafe the debtor 

(n) With refpe$ to the cafe left cifeJ, • it ii certainly foreign to the real principles of 
ufury, to apply the law* upon that fubje£t to an engagement, for taking left than the ftipu* 
lated price of goods or labour upon the condition of immediate payment } and to reduce 
the price agreed to be paid in default of fuch condition, to that agreed to be received ha 
cafe of its performance. But upon another ground, I think the decifion might fairly be 
fupported 5 for it is manifeft that thefe eaceffive difeounta are not really Intended by the 
parties, as compenfatory of promptnefs of payment, and that in fa& they are allowed after 
the expiration of a confidence lapfe of credit, no account! ever being fettled open the 
footing of the nominal price, when the debtor cohrinuei foIvent. The objeft of them Is 
to fecure a difproportionate advantage in eafe of infolvcncy, and by obtaining a dividend of 
151. in the pound upon a nominal fum, the whole debt really intended to be paid after . 
deducing the nominal difeount, would be fecund to the prejudice of the general creditors g 
& that in fa& the nominal price is merely a form and colour to the tranfadion, contrary to 
the real intention of the parties. But every difeount does not fall within the principles of 
thefe obfarvations, merely upon the ground of it| exceeding the legal rate of intxpeft ) for in 
aeny cafes, the a&ual benefit of immediate payment greatly exceeds the amount ofa year's 
intsrsft on the debt. In fa£r, there feems no reafon at all toconfider the amount ofa year's 
intereft as the legal fttadtrd of aUswtoco, unlafr tho period of a year isftjpiilamtfor tfc* 
duration of the sredit, 

Hj pay. 
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pays him not, or performs not his agreement, and there is no 
equity that his fecurity (hall be bettered or enlarged for him. i Eq . 
Ab* jra. But where an aflion was brought upon a bond, in the 
penalty of ^/.conditioned for the payment of 72/. and the obligor, 
after feveral delays at law, preferred a bill fuggefting fraud and 
want of confideradon, and praying a difcovery, and a crofs bill was 
filed praying a difcovery if the bond had not been executed \ it 
was ordered that the obligor (hould not be relieved againft the pe- 
nalty of the bond, and that it (hould be referred to the mailer to 
compute the principal money, and intereft due thereon, and to tax 
the cods of the obligee both at law and in equity, and that what 
(hould be found due for principal, intereft, and cods, (hould be paid 
by the obligor. The niafter computed the principal and intereft 
at 154 /. (which as it may be collefted, though it is not dated in the 
'report, was ordered to be paid.) Upon an appeal to the Houfe of 
Lords, it was made a queftion, whether the court of equity could 
juftly award more than the penalty; and it was obje&ed, that 
the order being to fave againft the penalty, no more ought to be 
decreed. But it was faid that notwithftanding that, when the 
fame was referred to a mailer to tax principal and intereft, the 
order bound the party to pay both, though it was more than the 
penalty ; and the meaning of the firft part was only to relieve 
againft the penalty, in cafe the principal and intereft came to lefs 
than the penal fum, efpecially the fame coming to be heard upon 
crofs bills, and as this cafe was circumftanccd after fuch delay, 
and upon fuch pleading in the Court of King’s Bench. And the 
decree was affirmed. Duvall v. Terrey , Sho. P. C. 15* 

In the courfe of proceedings at common law, when judgment is 
given for a penalty in an action of debt, a further fum is added as 
damages for the detention of the debt ; this is ufually the nominal 
fum of I/. and when a larger fum than the penalty can be allowed 
to be recovered, it is by increaiing thofe damages. In Holdipp v. 
Otway % 2 Sound. 102. the earlieft cafe upon this fubjecl, an obli- 
gation was entered into (by fingle bill as it feems) in 68/. and upon 
judgment by default in the Court of Common Pleas, the protho- 
notary, in confequence of the time which had elapfed, taxed 50/. 
for damages, and intereft, for the detention of the debt. Upon a 
writ of error, the only objection was, that the Court had themfelves 
taxed damages for the detention of the debt, without the intervention 
of a jury. But the obje£tion was not allowed, for the Court faid, 
that the whole, courfe and pra&ice of both courts was upon a 
judgment in debt, by default or confeffion to tax the damages on 
occafion of the detention of the debt, as well as the cods of fuit; 
and if the Court can tax 20/. or any other fmali fum for damages, 

on 



Numb. XII.} Of Penal Obligation!. i«3 

on occafion of the detention of the debt, for the fame reafon they 
may tax ao/. or other greater fum for damages, if they fee 
caufe. 

The preceding cafe does not at all turn upon the propriety of 
allowing damages, under particular circumftances, but folely upon 
the manner in which thofe damages were adjudged; and it is cer- 
tainly true that if a judgment for one {hilling damages, is not error 
on the record, neither is a judgment for two {hillings, or ten {hil- 
lings, or ten pounds, or any larger fum; and I do not fee that any 
diftin&ion can be made in refpeft to the prefent fubjeft, between 
an obligation by {ingle bill, for the money a£tually intended to be 
paid, and an obligation conditioned to be void upon the payment 
of a fmaller fum, or upon fome other contingency ; for, in the latter 
cafe, the fum fpecified in the obligation is the legal debt ', the de- 
tention of which debt is the foundation of the damages, and it 
certainly would be repugnant to the nature of the proceeding, 
to allow any larger damages than thofe which are adapted to the 
mere detention of the debt. 

In Brangevin v. Perrot , 2 Bl. Rep . 1 i 90. a motion was made to 
pay the whole penalty of a baftardy bond into court, with cofts ; 
which was oppofed, on the ground that the allion was for a (ingle 
breach of the bond, on which the plaintiff was intitled to recover \ 
after which the penalty fliould {till remain in full force, to anfwer 
fubfequent breaches as they might arife in infinitum ; but it was 
faid by the Court that this was fo plain a cafe, that they did not 
know what could be faid to make it clearer. The bond afeertains 
the damage by the confent of the parties ; if, therefore, the defen- 
dant pays the plaintiff the whole dated damages, what can he re- 
quire more ? 

In White v. Sea ley 9 Doug. 49. the defendants had entered into a 
bond of 600/., conditioned for the payment of a rent of 570 /., by % 
another perfon upon a leafe of 21 years. After judgment by de- 
fault in an a£tion on this bond, a fccond aftion was commenced, 
and a fecond judgment entered up ; and the defendants obtained a 
rule to (hew caufe, why, upon payment of the penalty and cofts, the 
plaintiff fliould not acknowledge fatisfa&ion on the record ; it be- 
ing fworn that they had conceived the fecond a£tion to be the fame 
as the firft, and the declaration to have been only delivered to cure 
a miftake in the proceedings. The queftions were, whether the bond 
in this cafe was a (landing fecurity for all the payments of rent, 
during the term, or only to the amount of the penal fum ? ad,. 
Whether, upon the equity of cafe, and an affidavit on the 
part of the plaintiff, it did not appear that it was the intention .of 
the parties, that the defendant fliould be bound for the sent during 

H 4 the 
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the whole term, fo as to entitle the plaintiff to retain the advan- 
tage he had got by miftake of the -defendant (a) ? Mr. Juftice 
Butter at firft was ftrongly of opinion, on the firft point, (which 
' had not been made at the bar) that by the ftatute of 8 & 9 W. 3. 

xx. an obligee of fuch a bond as this might from time to time 
affign breaches, and recover his damages, and have execution for 
them, though they amounted to more than the penalty in the 
bond, and that the judgment would dill remain as a fecurity for 
all fubfequent breaches. Mr. Juftice AJhhurfi obferved, that that 
would be very equitable as againft the leffee \ but extremely hard 
on fureties, who only mean to bind themfelves to the extent of the 
penalty. Lord Mansfield faid, as the bond is conceived, are the 
defendants liable for more than the whole penalty ? I think not, 
upon the true conftruftion of the ftatute of William , the meaning 
of which only was, that a plaintiff {hould not be obliged upon 
every breach to go into a court of equity, to have iffues direfted of 
quantum damnificatus . 2d, Is there any thing collateral that fhould 

make the fureties liable for more ? I fee nothing in the fads of 
the tranfa&ion that ought to have that effe£k. The flip of not 
pleading the firft judgment to the fecond a£tion only affedts 
the cofts, and not the merits. Mr. Juftice Butter then declared 
himfelf to be of the fame opinion, concerning the conftru&ion of 
{he ftatute. 

In Lord Lonfdale v. Church , a T. R. 388, the defendant had en- 
tered into three feveral bonds of 2000/. each, conditioned to 
account for all monies received by him, as receiver of the harbour 
dues of Whitehaven ; he admitted having received 5400/., but it 
was conceived that he had received intereft for feveral parts of 
that fum j and three feveral aftions having been brought, he obtain- 
ed a rule to ftiew caufe why the proceedings in two of the ac- 
tions (hould not be ftayed, upon payment of the two penalties in- 
to court, and why it (hould not be referred to the mafter to fee 
what was due for principal on the other bond, and why on pay- 
ment thereof proceedings (hould not be ftayed. After argument, 
Mr. Juftice Butter faid, he was not fatisfied with the determina- 
tion in the cafe of White and Scaly ; he was perfuaded that many 
cafes had been determined upon the point, though they did not 
occur to the Court then \ and that cafe was not moved again, be- 
caufe it was the cafe of a furety. On fearching, he found feveral 
ca(es where the do&rine had been before eftabli(hed. In Elliot 
v. Davies , Bunb. 23, intereft upon a bond was decreed to be paid, 

(«) There were ferns circnmftancet which farit fied the Coart, that the Ifflor was milled 
h| the farads* with rtfpeft to the faillnefi of the penalty. 

though 
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though it exceeded the penalty. And in a cafe in the King’s Bench, 
Tr. 6 Geo. 3. Lord Mansfield faid, the penalty is merely a fecu- 
rity i and where it is not fufficient, the plaintiff' may recover da* 
mag es, as well as the f penalty. Nothing can prove the principle 
ftronger than the conftant praftice of giving 1/. damages. He 
then referred to the cafes above cited, of Collins v. Collins, Holdifp 
v. Otway , and Duvall v. Price. The Court however laid, that as 
there appeared to be fome hardlhip in the defendant’s cafe, they 
would let him pay die penalty in the two aftions into court, but 
they would not ftay the proceedings ; and then, if the plaintiffs 
chofe to proceed further, they would do it at the rifle of a jury’s not 
giving more than the amount of thofe refpeftive penalties. The 
defendant then confented to have the rule difeharged, and moved 
to pay money into court, as amotion of courfe j which was permit* 
ted. The fubfequent event of this cafe does not appear. 

In Wilde v. Clark/on, 6 T. R. 30 3, the defendant, in an a&ion 
on a bond, to indemnify a parifh againft a baftard child, obtained 
a rule to (hew caufe, why, upon payment of the penalty of the 
bond with cofts, fatisfaftion fhould not be entered on the record, 
which was oppofed on the authority of the preceding cafe of 
Lord Lonfdale v. Church ; but Lord Kenyon faid, that he could not 
accede to the doftrine in the cafe cited, as according to that an 
obligor who became bound in a penalty of 1000/., conditioned to 
indemnify the obligee, might be called upon to pay 10,000 l. or 
any other larger fum, however enormous. Suppofe the plaintiff 
proceeds in the a&ion, and no defence is made to it, the judg- 
ment would be for the penalty of the bond, and is. nominal da- 
mages for the detention of the debt. But here the defendan t is 
willing to pay the whole penalty, and the cofts of the a&ion, and 
the plaintiff is not entitled to more. In aftions on bonds, or on 
any penal fums for the performance of covenants, &c. the aft of 
parliament exprefsly fays, that there (hall be judgment for the pe- 
nalty, and that the judgment (hall (land as a fecurity for further 
breaches ; but the obligor is not anfwerable in the whole beyond 
the amount of the penalty. 

A bond having been entered into before the American war, in 
the penalty of 2400 1. proclamation-money of South Carolina, and 
application having been made in an aftion on the bond mnmw^H 
in the year 1 79s, to pay into court that amount in proclamations* 
money, and that thereupon all further proceedings (hould be ftsyw 
od, it. was (aid by Mr. Juftice Buller, that they (hould do great in* 
juftice by acceding to fuch application. The proclamation-money' 
was of a certain value when the bond was given, and alio when it 
was forfeited} but by change of time and curcumftances, was 

rendered 
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rendered of no value whatever! and therefore it feemed that juftice 
would not be done between the parties, if the Court were to deter- 
mine that the defendant (hould be at liberty to pay that which was 
then of no value,* but which, had he paid his debt when it became 
due, would have been of great value. Cuming v. Munro 9 5 T. R . 
(7. In two cafes in chancery, which occurred fubfequent to the 
cafe of Lord Lon/Jale v. Churchy it was determined, that intereft on 
a principal fum could not be carried beyond the* penalty of a bond \ 
and alfo, that no intereft could be allowed on the arrears of an an- 
nuity, which there was a bond of 10,000 /. to fettle. Tew v. the Earl 
of Winterton, 3 Bro. Cb. 48. Knighton v. M'Lean . id 4 96. In thefe 
cafes, feveral authorities were cited, fome of which feem to warrant 
the determination, but others were alfo cited which would be cer- 
tainly adequate to maintain the oppofite proposition. 

Subfequent to all thefe cafes, the following decision was made by 
the Supreme Court of the United States of America \ the authorities 
of the Englijb law being, as ufual, fully adduced in the courfe of the 
argument. The defendant entered into a bond, in the penalty of 
5000/. with a condition to be void, in cafe he (hould, within fix 
months, obtain a patent for certain lands agreed to be conveyed. 
Upon an iflue of performance, the jury gave a verdift for 5000/. 
debt, and 192a/. damages, being the intereft of the penalty, from 
the expiration of the three months. After a very able argument 
at the bar, the judges delivered their opinions as follows : M'Kean, 
Chief Juftice a , the only queftion before the Court is, whether the 
jury had a power under the circumft ances of this cafe, to give any 
damages beyond the penalty of the bond ; the quantum (which 
might be a fubjeft of difpute on a motion for a new trial) i& not at 
all inyolved in the point fubmitted to our decifion. Of the power 
of the jury we do not entertain a doubt. Though pofitive law and 
judicial precedents (hould be totally filent on the fubjeft, the prin- 
ciples of morality, equity, and good confidence, would furniih an 
adequate rule to influence and dire£t our judgment. By that rule 
we muft difeover that the defendant, having contracted to make a 
conveyance, or to pay a fpecific fum, within a limited time, was 
guilty of an immoral a Sty in omitting to perform either of the al- 
ternatives ; and of courfe he ought not to be allowed to be a gainer 
by the violation of his engagements. It is true, that we cannot 
compel him fpecifically to comply with the terms of the contrad, 
as a Court of Chancery might do ; but we can enforce the payment 
of a compenf&tion for the breach ; and as the breach was made in 
the contra& at the end of fix nmnths, when either the lands (hould 
have been conveyed, or the penalty (hould have been paid, the in- 
tereft (which is a reafonable and moderate meafure of damages) 
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ought in juitice to run from that period. The vetdid for the 
amount is* therefore, in our opinion, moral and equitable 5 nor is 
there, I will venture to fay, any authority to impeach it, upon the 
ftrideft principles, of law. Shippett 9 Juftice ;• if the jury had under- 
taken to give more than 5000/. for the injury fuftained, by the in- 
fraction of the original contrad, their verdid would have been 
affeded by, the cafes that have been cited. But the cafes go no 
further ; and certainly do not deny the right of the jury to make an 
allowance of interefl for the detention of tlie money, after the time 
limited for its payment. Indeed, the ftrongeft poflible inference 
to the contrary is to be drawn from the cafes cited by the defend- 
ants ; for Lord Mansfield haying alked what elfe the jury could 
give than the penalty, exprefsly adds, “ unlefs they had alfo given 
interefl after three months,” ftipulated in the contrail. 4 Bur . 2228. 
In fliort, the 5000/. paid with interefl at this day is not in fad, or 
law, more than the 5000/. paid, without interefl, at the day it be- 
came due. Smith , Juftice \ the plaintiff is clearly entitled to the 
interefl on every principle of law, morality, and equity. It would 
have been fuflicient to me, therefore, if the verdid had been unfup- 
ported by any precedent : but I am the more ftrengthened in my 
opinion, as not a Angle authoritative didum is to be found againft 
it. Yeates , Juftice, concurred. By the Court ; let judgment be 
entered for the plaintiff, for damages, interefl and cofts. Pent v. 
Wallis , 2 Dallas , 252. 

In forming an opinion upon the preceding cafes, I think it is 
perfedly clear, that the dodrine which would exclude a party from 
paying the entire penalty, fo that he might be held afterwards liable, 
from time to time, to anfwer for the amount of damages accruing.to 
an indefinite extent, cannot be fupported upon any principles of legal 
reafoning. At common law, a perfon fued in an adion of debt 
could only be fubjed to the payment of the debt which was the 
objed of the demand (with fuch damages, as under particular cir- 
cumftances, might be allowed for the detention of it) 5 the condition 
providing that fuch debt fliould be a penalty for the fecurity of a 
collateral objed, was matter of defence ; (hewing, that under the 
circumftances of the cafe, the debt, which was the formal objed of 
the obligation, did not attach \ and this condition, which was in its 
nature intended to limit the extent of the obligation, could not re&> 
Tonably have the eiled of increafing it. When the condition had not 
been performed, fo that the penalty attached as a legal debt, courts 
of equity, in fome cafes, interpofed, to prevent fuch penalty being 
carried further than what was confidered to be its fubftantial intent, 
the fecurity of the adual damages fuftained by the non-performance 
qf a primary agreement, but the interpofition for that purpofe was 
necefiarily the inltance of the obligor ; and if the obligor, inftead 

of 
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of referring to fuch interpofition, fubmitted to die payment of the 
film awarded by the judgment as upon an unconditional debt, no 
further remedy could have afterwards been obtained upon the foot- 
ing of the penal obligation. When the legiflature, by the ftatute 
of William, introduced the fame principle in the proceedings at 
law, which had previouily been the foundation of a practice in 
courts of equity, it certainly was not intended to extend the limits 
of the former legal obligation } the purpofe was merely to confine 
the operation of it to what was regarded as its a£tual obje£t ; and 
when that object had exhaufted the debt which conftituted the ' 
formal fubje& of the obligation, there was nothing further to which 
the provifioas of the legiflature could be applied. Execution was 
to be only taken out for the damages awarded, but the judgment 
was to remain as a fecurity for further breaches} a judgment 
wholly fatisfied could not be a fecurity for any thing ; and a judg- 
ment partially fatisfied mult, upon the fame principles, only be a 
fecurity to the extent in which it was not fatisfied. 

The cafes in which it is held, that after feveral payments of an 
annual or other periodical fum, fecured by a penalty, execution 
may be had for the entire penalty, without regard to fuch previous 
payments, ftand upon a very different footing from thofe which 
relate to the queftion of a penalty remaining as a fecurity for further 
payments, accruing after the offer of an entire payment of the penalty 
ftipulated ; for, in the former cafe, the payments are not made as a 
partial fatiftfa&ion of the debt compofing the penalty, but as a per- 
formance of the condition, upon the failure of which alone the penal 
obligation is to attach. 

The allowing a party to have fatisfa&ion to the extent not only 
of the debt which conftitutes the penalty, but alfo of the intereft on 
that penalty, which is the proper damages for its detention, appears 
to be no more than anfwering the claims of ordinary juftice, when 
the non-performance of the condition is attended with circumftances 
that render the penalty, without fuch intereft, an imperfect fatis- 
fa&lon Of the primary objelt of the contrad; and it certainly ought 
to be the aim of every tribunal to fender as perfect juftice as is 
conGftent with the rules of law. By the rules of iaw, real damages 
may be allowed for the detention of a debt. For that, the cafe of 
Holdipp and Otway is a decifive authority. By the forms of law, 
j /. damages is always awarded' for the detention of the penalty, 
or any other debt} and thefe forms will be beft rendered fubfer- 
tient to their fubftantial purpofes, by their bring extended fo far 
as may be neceflary for fecuring ‘the original obligation, provided 
they are not extended further than is* confident with their own par- 
ticular charafter. And this is particularly the cafe with refpeft 
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to bonds for Securing money, when the principal and inteteft 
amount to mpre than tl\e formal penalty \ whilft the Courts re* 
ftrain the legal operation of the formal inftrument, in order that 
at may not be carried beyond the fubftantial purpofe on the one 
hand, it is very unequal juftice not to allow the full extent of that 
operation, when it is neceffary to enforce fuch purpofe on the other. 
And it is the more extraordinary, that courts of equity, which in 
other cafes fo far facrifice the form to the fubftance of the tranf- 
aftion, as to enforce the Specific performance of an agreement, only 
evidenced by its being the condition of a penal obligation, without 
allowing the payment of the penalty to be fubftituted for the per- 
formance of the agreement, (hould fo completely deviate from that 
practice in the very inftance of all others where the real purpofe of 
the agreement is mod indifputably evident, and where the meafure 
of juftice is with moll facility ascertained {a). But fo are die pre- 
cedents 5 and it is eafier to follow precedents than to injreftigate 
principles, and there is often a timidity in deviating from even thofe 
precedents which are moft at variance with principles, and that, 
when the effefts of the deviation would be merely profpe&ive ; and 
none of thofe mifchiefs would arife which are the confequences of 
difturbing precedents that have been refted upon as rules of pro- 
perty, and have fo interwoven themfelves with the frame and fub- 
ftance of the law, that they cannot be feparated without occaiioning 
an injury difproportionate to the advantage. 

There is a ftrong cafe, illuftrativc of one of the principles laid 
down by Pothier , that the penalty fhall be deemed a full fatisfaftion, 
and which perhaps carries that principle beyond its fair extent. A 
Servant entered into a bond for the due performance of his Service, 
and the matter having recovered upon the bond, and received the 
money, it was held that he could not maintain an a&ion againft % 
third perfon, by whom the Servant was Seduced, though the money 
was not paid till after the other a&ion was commenced. It was 
faid that a penalty, in the very term, includes more than the teal 
damages a&ually Suffered, and that the matter having received more 
than ample fatisfa&ion for the injury done him, he could not after* 
wards proceed againft any other perfon for a further fatisfa&ion. 
Bird v. Randall, 3 Burr . 2345. The modem determinations, that 
the penalty is only to be confidered as a Security, may perhaps in- 
duce the confequence, that the rule eftablilhed in that cafe cannot 
be applied. 

(«) I an here only contending for that incomplete juitfee which is frtisfied with tin 
(ay men* Ample intemft, but the creditor, can only be placed in the fruition which 
vonld litc been in if the primary agreement had been performed by the payment of com-i 
pound and* probably he may hate in the mean time been accumulating a bad of 

compound btebft. npmt t|m fame, which he ha* been obliged to berr^w, in ilea eftbodr 
which he waa intitled to race! re. 
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Much of the reafoning in the cafe itfelf appears very difputable, 
and feme of the poiitions which it contains are clearly untenable. 
It does not, in point of reafon, feem to be, by any means, a ne- 
ceflary confequence, that one man (hall not be charged with what 
he has agreed to pay upon the non-performance of his contraft, and 
another charged with damages for the injury which he has com- 
mitted, in caufing that contrail to be violated. 

In the cafe of the Duke of St. Alban's againft Shore, i H. Bl. 
370. it appeared, that the plaintiff had entered into articles of agree- 
ment with the defendant for the fale of an eftate, upon which all 
trees were to be valued and paid for by the purchafer, according to 
the valuation ; and the parties mutually entered into penalties for the 
performance of their agreement. In an aftion to recover the pe- 
nalty, on account of the defendant refuting to complete his pur- 
chafe, it was pleaded* that the plaintiff had cut down feme trees, 
and thereby difabled himfelf from performing his part of the con- 
trad ; and a principal part of the difcuflion turned upon the nature 
of the agreement, and upon the quedion, whether this was not fuch 
a reciprocal agreement, that any non-performance on the one fide 
would excufe a non-performance on the other? But the point de- 
cided was, that as this was not an a£tion of covenant where' one 
party had performed his part, but was brought for a penalty, on 
the other party refufing to execute a contraft, and that, to entitle 
the party bringing the aftion to a penalty, he ought punctually, 
exaftly, arid literally, to complete his part. 

It is to be obfcrved, that this opinion was pronounced without 
adducing any reafon, or citing any authority, that the point was 
firft darted by the Court, without having been agitated at the bar, 
fo as to enable the plaintiff’s counfel to agitate its judice or pro- 
priety. In order to form an opinion upon the re&itude of the de- 
cifion, it mud be affumed, that the plaintiff's breach of the agree- 
ment was not fuch as to liberate the defendant * but only fuch as 
to entitle the defendant to a compenfation in damages \ for the 
Court thought thcmfelves relieved from giving a judicial opinion 
upon that part of the cafe. At common law, certainly it was no 
obje&ion to a perfon fuing for a debt due to him, that a fimilar 
debt was due from him. The datutes of fet-off have introduced a 
particular fydem upon that fubjeft •, but this cafe was not at all put 
Upon the footing of a fet-off. Previous to the datute of William^ 
the courts of equity had redrained a&ions for penalties on the non- 
performance of covenants to a mere fecurity for damages a&ually 
fudained \ and by that datute, «the fame principle is introduced 
into courts of law ; fo that the effe£t of the decifion is, that not- 
withftanding a party having! to a certain extent, violated Us part of 

the 
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the agreement, and being fubjeft to damages for fuch violation! is 
intitled to an aAion to the full extent of the damages fuftained by 
the non-performance of the oppofite party, and notwithftanding an 
aftion, which in point of form is for the recovery of the penalty, 
is in fubftance only a remedy for the a&ual damages, he (hall be de- 
prived of that particular remedy, for the flighted poffible violation of 
his own part of the agreement I forbear entering into a further dif- 
cuffion, how far that propofiiion is founded on correft and accurate 
principles, but have thought it proper to date the propofition accord- 
ing to what appears to be its neceflary import and efieft ; by doing 
fo, the fpeculative inquirer will be enabled to form an opinion for 
himfelf, as to the foundation upon which it is eftablilhed ; but I am 
far from thinking, that any reafoning upon its principle will, in 
pra&ice, be allowed to diminifh its authority. 

There is a cafe contraded to that of a penalty, in which a creditor 
agrees, upon a certain condition being performed, to remit an ad- 
vantage to which he is otherwife entitled ; in this cafe, the con- 
dition mud be literally performed : thus, where a bond was entered 
into, with a condition to pay a fum in grofs on a given day, and 
a fubfequent agreement made in favour of the debtor, eafing him of 
that dipulated payment at that fixed day, and confenting to take it 
by inftalments, provided that he paid it punctually at the days agreed 
upon, otherwife the agreement and defeazance were to he void, Lord 
Mansfield faid : as the debtor has not paid the money pun&ually,they 
are void, and the grofs fum is due. There is a diftitiCtion in the 
court of Chancery, that if 5 per cent . be referved for intereftj with a 
condition to accept, if punctually paid, this condition mud; be 
ItriCtly performed, and the debtor fhall not have relief after the day 
of payment is elapfed (becaufe the abatement was to be upon a 
condition which is not performed) ; but if 4 per cent . is referved, 
with an agreement, that if the four be not punctually paid at the 
day, the debtor (hall pay five, that (hall be confidered as a penalty 
added, and the court of equity will, in fuch cafe, relieve againft' it. 
Now, the prefent cafe is in effeCt within the former part of this 
diftinCtion 5 for it is a condition unperformed, therefore, the debtor 
cannot have relief in a court of equity, any more than he can' have 
it in a court of law ; but the creditor has a right to have recourfe to 
his bond. Bonafous v, Rybot 9 3 Burr . 1370. 


NUMBER 



APPENDIX. [Numb-Xm. 


Ill 


NUMBER. XHL 

(Referred to, Vol. I. p. 408.) 

Of Compenfation, or fit-off. 

It 11 evidently a principle of natural reafonand juftice, that when 
two partial are mutually indebted! the balance only (hall be paid ; 
and that one of the parties ihall not be compellable to pay the debt 
which he has incurred, and be left to fue for that to which he i» 
entitled. This principle forms an effential part of the civil law : 
and the efied of fuch mutual debts, in deftroying each other, is 
diftinguilhed by the term Compenfation j the extinction or re* 
du&ion of the one debt enfues immediately, and by operation of 
law upon the other, being contracted j as is (hewn in the Chapter 
to which this Appendix refers. 

By the common law of England, if the plaintiff was indebted to 
the defendant in as much or more than the defendant was indebted 
to him, it was no defence. Until the reign of Queen Anne, if a 
perfon who owed me 100 ol. became a bankrupt, and I was indebted 
to him in 50/. 1 muft have paid the 50/. and have been left to my 
chance of any dividend upon my larger demand ; or reverfing the ac- 
count, I mult have paid the 1000/. entire, and have taken my 
chance of the dividend upon the 50/. If my debtor in the larger fum 
died, I muft (till have paid the debt due from myfelf, poffibly for 
the (atisfadion of his fpecialty creditors, and might entirely lofe 
the whole of my crofs demand. “ The natural good fenfe of man- 
kind was firft (hocked at this in the cafe of bankrupts, and it was 
provided for by 4 Anne, c. 1 7. J 1 1. and 5 G. 2. cb. 30. $ 28. Where 
there was no bankruptcy, the injuftice of not fetting off (efpecially 
after the death of either party) was fo glaring, that Parliament 
interpofedp by the ads of the 2 and 8 of Geo . 2. and in any adions 
where there are mutual debts, the defendant may fet off the debt 
due to himfelf, againft that for which he is fued. Before the fta- 
tutes which have been mentioned, where the nature of the employ-* 
ment, tranfadion or dealings, neceffarily conftituted an account, 
confiding of receipts and payments, debts and credits, the balance 
only was confidered as the debt, and could only be recovered.” 
Fid . Green v. Farmer , 4 Burr . 2214. 

The dodrine which was thus introduced into the law of England, 
partakes very much of the nature of compenfation in civil law; but 
there is this material difference, that the debts are not in themfelvei 
and of right balanced and extinguiffied $ that the right of fet-pff is 
merely a defence to an adion for the debt ; that a defendant is not 

obliged 
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obliged,, in any inftance, to avail himfelf of this right, but may at 
his option pay* or on other grounds conteft, the one debt* and 
bring a feparate a&ion for the other. If the creditor, to whom 
the larger debt is due, brings an aftion in which the other does not 
fet off his mutual demand, but brings a counter-aftion, the debt 
due to the firft may be fet off in the a£tion by the laft, and is not 
extinguiftied by his firft obtaining a vcrdi£fc for his whole debt , 
and he may take advantage of it in the aftion againft him, remitting 
fo much of what he has recovered, as wiil reduce it to the balance* 
BqfkervtUes . Brown , et e contra , 2 Bur . 1229. 

The principle that the debt is not extingnifhed by the right of 
fct-off, is ftrongly illuftrated by the cafe of Pitts v. Carpenter, 1. Wilf* 
19, in which it was held that the plaintiff, to whom a larger debt 
than 40/. was originally due, but whofe demand was reduced by 
fet-off to lefs than that Turn, might bring his a&ion in a fuperior 
court, and was not within the provifions of a local ad, confining, 
debts for lefs than 40/. to an inferior jurifdiftion. 

In the law of England \ as in the civil law, the right of compenfa- 
tion or fet-off, is confined to debts \ one injury cannot be balanced 
againft another, nor an injury againft a debt. Freeman v. Hyett, 

1 BL Rep . 394. Neither can unliquidated damages, for not per- 
forming an agreement, be fet off, either againft another demand of 
a fimilar nature, or a debt. Howlett v. Strickland , Cowp. 56. 
Weigall v. Waters , 6 7 . R. 488. or, vice verfd, a debt againft thefe* 
Bull . N. P. 181. And this rule applies even when there is a 
bond with a penalty, which in point of form conftitutes a debt, 
but the payment of which as fuch cannot be effectively enforced, 
Redriff v. Hogan , Bull. N. P. 1 80. It may be added, that upon 
a bond for the payment of money, the money fecured, and not the 
penalty of the bond, is for the purpofes of fet-off confidered as the 
debt. 8 G. 2. ch. 24. And by fettingoff any money due under fuch 
a bond (as the arrears of an annuity), the bond is not extinguiftied, 
Bu+ certain ftipulated damages which are precifely due according 
to the terms of a contract, or a penalty to which the defendant has 
become abfolutely entitled, may be fet off, thefe being certain 
liquidated debts. Fletcher v. Dyke , 2 7 . R. 32. It was ruled, in Eland 
v. Karr, 1 Eafl, 375, that it was no anfwer to a plea of fet-off, 
that the defendant promifed to pay the plaintiff in ready money. 

The mutual debts muft be due in the fame right, and therefore 
a perfon cannot fet off a demand in his own right againft one, 
for which he is fued as executor, or the reverfe, Stat* 22 G. 2. c. 22* 
/ x 3* When a perfon continues tenant, or receiver to executors, 
after a teftator’s death, he cannot fet off againft debts contra&ed 
by him in that capacity, debts due from the teftator in his life— 
Vol. H. I time. 
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time. Shipman V. Thomfon x Bull. N. P. 180. Tegetmyer v. Lumley, 
Wittes i 261. Montague* on Set •Off \ 32% Alfo if a debt is due to, 
ot ftoxn feveral pcrfons jointly, there can be no fet-off on account 
of the debt of either of them fingly j and a debt to or from a man 
in his own tight cannot be fet off, againft a debt in right of his 
wife. To this principle, and alfo to the public nature of the truft 
repofed in the affignecs of a bankrupt, may be referred the decifion 
that fuch an aflignee cannot retain a dividend due to one of the cre- 
ditors, by fcttingoffa debt from the creditor to himfelf. Brown V. 
B til Jen, Doug . 407. 

But where two perfons are indebted jointly and feverally , that en- 
gagement as being feveral may be fet off againft the debt claimed 
by cither of them individually. Fletcher v. Dyke, 2 T. R. 32. 
Alfo, a debt from or to a furviving partner, may. be fet off againft 
that for which he fues or is fued, on his own account. Slipper v. 
Stidjlone , 5 T. R. 493. French v. Andrade, 6 T. ‘ R . 582. 

It is a propofition confirmed by all the preceding cafes, that a 
debt cannot in general be fet off, unlefs a counter aft ion could be 
maintained between the fame pcrfoils, and in the fame chara&ers. 
But there maybe fome exceptions to the literal application of this 
rule. For iuftance, Bottomly fued Brook on a bond. It was held 
to be a good caufe of fet-off, that the bond was given to Bottomly, 
as a truftee for Chancellor , and that Chatieellor was indebted to the 
defendant. Fid. 1 T. R. 619. 

A debt may be afligned: and, though no aflion can be maintained 
for it in the name of the aflignee, yet as fuch affignments have 
for various purpofes been recognized in courts of law, it may be 
reafonably inferred, that after a perfon has afligned the debt due to 
him, and notified the aflignment to the debtor, he cannot fet off 
that demand againft one which may be due from himfelf ; on the 
other hand, it would be reafonable to allow it to be fet off, by the 
perfon to whom it was afligned ; at lead, againft any debt contracted 
after notice of the aflignment (a) •, and that a debt due from fuel* 
perfon might be fet off, againft the action nominally brought by 
the original creditor ; but I do not ftate thefe diffusions as having 
any higher authority than mere fuggqftion. 

A broker under a commiflion del credere , who is anfwerable for 
debts and Ioffes, may fet off againft a debt from himfelf, thofe debts 
which are due to his principal, and for the amount of which lie 
is perfonally liable, the tranfa&ions having paffed wholly with him- 
fdf, Grove v. Dubois, 1 T. R. 11 2. It has even been decided that 

(a) As to the general principles refpe&ing debts, to afligned, Vid. Appendix to 
P. 1 . Ck. 1. § i. Ait. 5. (No. IV.) 

V £ broker 
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ft broker with' fuch commiiflion, whib has paid his entire debt to 
the aflignees of a bankrupt,* was entitled to receive it back. Bize 
V. Dtckafon , i T. R . 285. And it has been held that a fa&or 
yjvho receives goods, and is authorized to fell them in* his own 
name, and makes the buyer debtor to himfelf, has a right td 
bring an a&ion to compel payment : and it would be no defence 
to fay, that as between the buyer and the principal, the buyer 
ought to have that money, becaufe the principal is indebted to 
him in more than that fum ; for the principal himfelf can never 
fay that, but where the fa&or has nothing due to him. Brink- 
water v. Goodwin , Coivp. 251. It feems a ncceflary dedu&ioit 
from thefe cafes, that if a fa&or fells goods in his own name, and 
an a&ion is brought by the principal, the buyer may fet off any 
debt due to him from the fa&or ; and fo it has been derided* 
George v. Claggett , 7 T. R. 3^9. 

Amongft the other cffeO^s of compenfation in the civil law, as 
amounting in itfelf to a liquidation of the debt, a creditor is 
obliged to reftorc the pledge, upon contra&ing a debt to 
an equal amount, or upon contni&ing a debt to a fmaller 
amount, and an offer pf the balance. I conceive that the difference 
between compenfation and fet-off, as eftablifhed by our modern 
ftatutes, would in this refpe& be material ; that our right of fet-off 
is merely a matter of defence, and is not in any cafe the founda- 
tion of a claim. It is eftablifhed by feveraf cafes, that there can 
be no fet-off in the cafe of a diftrefs far rent. Fid. the cafes cited, 
Sapsford v. Fletcher, 4 2 \ R. 51 1. Lord Kenyon there fa id, u It 
was much to be lamented that it fhould have been fo decided, but 
for the fake of certainty in the law, they muft fubmit to thofe deci- 
fions, till the legiflature alter the law. *J? he decifion in the prin- 
cipal cafe was, that a fubtenant, who, under threats of diftrefs, had 
paid rent to the original lefTor, might defend himfelf to that extent 
againfl the diftrefs of his own landlord, the original leflee ; for that it 
amounted not to a fet-off, but a payment, which feems fully to fup- 
port the diftin&ion fuggefted. Upon the fame principle I am ftrongly 
inclined to think, that intereft is not flopped by contra&ing a debt, 
which does, not carry intereft ; and that only the principal of 
fuch a debt can be fet off againft the full claim for principal 
and intereft. Before the ftatutes of fet-off, the queftion could not 
have arifen, and thofe ftatutes do not feem fufficiently compre- 
henfive to produce the effe& of extinguilhing the debts to the extent 
of their concurrence* 

If ft debt, barred by the ftatute bf liilritations, be pleaded as a 
fet-off, the plaintiff may reply the ftatute ; if it be given in evidence 
oil a notice of fet-off, it may be obje&ed to at th: trial. Bull. N. P. 

*2 180 \ 
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180 •, but perhaps, in mod cafes, the fubfi deuce of the mutual 
accounts would be held to take the cafe out of the ftatute. Vid '* 
infra, No. XV. 

It is now fettled, contrary to former opinions, that let-off can 
pnly be maintained for fuch debts as were due at the commence- 
ment of the aftion. Evans v. Proffir , 3 T. R. 186. 

The courts of law exereife a fummary jurifdiCtion, with regard 
tp money due upon judgments, more extenfive than the right of 
fet-off under the ftatutes ; the proviflons for fet-off, under the 
bankrupt laws, are alfo more extenfive than the common right of 
fet-off above mentioned *, but a particular examination of thofe 
fubjefts, or a view of the doCfcrines of pleadings, and praftice re- 
fpefting fet-oiF, does not fall within the fcope of the prefent 
deCgn. 

The principles, and cafes relative to the law of fet-off, are col- 
lc£tcd in a publication by Mr. Montague, which has appeared fine® 
the preceding fummary was compofcd. 


NUMBER XIV. 

Of Confufion or Extinguijhmenl* 

(Referred to, Vol. I. p. 429.) 

Moft of the obfervations in the chapter of Pothier, to which 
this number refers, are principally applicable to the cafe of an 
lieir, who, according to the rules of the civil law, was a com- 
plete reprefentative of the deceafcd, both in refpeCt of his rights 
and obligations, without reference to the adequacy of the property^ 
whofe fituation was therefore materially different from that of the 
heir, or the executor of the Engl if law. 

Much of what is dated upon the fubjeCt of confufion, is only 
an amplification of the felf-evident principle, that no man can be 
under an obligation to himfclf. With us where a debtor or cre- 
ditor is made executor, it is plain that an aftion cannot be fuf- 
tained, in refpeft of that character, by the ordinary procefs of the 
law ; but fo far as the rights, or obligations of third perfons are 
involved, the courts of equity will provide that there (hall not be 
*uny defe& of fubdantial juftice, by the union of. two characters 
in the fame perfon*, but the refpeCtive characters, fp far as is necef- 
fairy for this purpofe, will be confidered as no lefsdiftin&j than if, 
they had redded in different perfons. 
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One of the molt familiar inftances of confuGon taking 
place, according to the Englijb law, is the marriage of the 
debtor and creditor, by which, as a general rule, the refpedive 
rights and obligations become abfolutely extin#, and do not re- 
vive upon the death of either of the parties. The civil law ad- 
mitting a reparation of property between hufband and wife, the 
fame confequence did nofrenfue. In the Englijb law there is an 
excepted cafe, where a hufband gives a bond to his intended wife 
for a provifion, to take place after his death. Fid. Cage v. A 8 on> 
J Lord Raytn, 515. Milbourn v. Ewart % 5 T. R. 361. And i 9 
equity, any agreement between the parties, in reference to their 
intended marriage, will be enforced ; notwithftanding the failure 
of the legal remedy. 

With refpc# to executors, the effe# of extinguifliment is very 
fully difcuiTed, in the cafe of Wankford v. Wanlfordy I Salk. 229, 
and it is deduced as a fettled rule from preceding authorities, 
that if feveral perfons are bound jointly and feverally, and the 
obligee makes one of them his executor, it is a releafe of the 
debt ; and the executor cannot fue the other obligor. So, if the 
obligee makes die obligor and another executors, although the 
obligor never adminifters, yet the aftion is gone for ever 5 and al- 
though the obligor dies, and makes an executor, the other co-execu- 
tor of the firft teftator who furvives fhall not have an a&ion againft 
the executor of the obligor. But if the executor of the obligee takes 
the obligor to hufband, that is no extinguifliment of the debt a , be- 
en ufe the hufband may pay money to his wife as executor, and if 
flie lays the money fo paid to her by itfelf, the adminiftrator de bonis 
non of her teftator (if fhe dies inteftate) fhall have that money as 
well as any other goods of the teftator. 

If adminiftration of the goods of the obligee is committed to the 
obligor, that is but a fufpenfion of the a£tion, and not an extin- 
guifhment of the debt *, the reafon is, that the commiflion of admi- 
niftration is not the a ft of the obligee. All the intereft of the 
adminiftrator is from the ordinary *, but all an executor’s intereft 
is from the teftator. 

This extinguifliment upon the appointment of an executor, is 
not wrought by way of aftual releafe a , but is in the nature of 
a legacy, and like all, other legacies muft be poftponed to debts 
from the teftator : and therefore, though no aftion can ever be 
maintained for a debt, which is extinguiflied by the debtor being 
appointed an executor, he is chargeable with it in account, as 
part of the aflets of the teftator, *fo far as the intereft of creditors 
is concerned $ and I apprehend there can be no doubt, but a fuit in 
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equity may be maintained agalnft a perfon whofe obligation is dif* 
charged by the appointment of his co-obligor, as an executor (a). 

That fuch appointment fliall even operate as a legacy is by no 
means clear ; and at any rate it only amounts to a mere preemp- 
tion, liable to be repelled by inference from other parts of the 
will ; as where a teftator leaves a legacy, and direfts it to' be 
paid out of a debt due to him from tjie executor, fuch debt ihall 
be affets to pay, not merely that fpeclfic legacy but all other lega- 
cies. 3 Bac . Abr . 1 1. Yelv. 160. ( b ) In like manner, if he leave the 
executor a legacy, it is held to be a fufficient indication, that he 
did not mean to rclcafe the debt, and in fuch cafe the executor 
Ihall be truftec for the refiduary legatee, or next of kin. Coney 
v. Gooditigei 3 Bro, CL no. So where a teftator bequeathed 
large legacies, and alfo the rcfiduc of his eftate to his executors, 
one of whom was indebted to him by bond in 3000/., it was 
decided that this debt ftiould be added to the furplus, and that 
both executors were equally entitled to if. Brown v. ' Selwiti, 
Temp . Talb. 240. Toller 274. 

The cafe of Corny v. Goodingc may warrant a more extenfive in- 
ference than is drawn from it by Mr. Tdler : for the Lord Chan-! 
cellor did not, according to the report (which is very fliort), found 
his decifion principally upon the executor having a legacy 5 but 
declared generally, that he thought it a fettled point in that court, 
that the appointment of the debtor executor, was no more than 
parting with the aflion. I do not find any exprefs decifion in fa-* 
vour of fuch extinguifliment operating as a legacy, although it is 
taken for granted in very rcfpcdtablc text authorities (c). 

There is a material difference between a debtor being appointed 
executor by his creditor, and a creditor being appointed executor 
by his debtor.. In the firft cafe, the debt is extinguifhed, fo that 
no. aftion can be ever brought. In the fecond, the executor may 
fue the heir upon any debts for which the heir is legally bound, 
unlefs fufficient affets come to him as executor ; for although he 
is the perfon to receive, yet having no affets he is not the perfon 
yrho ought to pay $ but if it appears that he has adminiftered affets 

(0) This i« tbe opinion of Powell, J, though Holt , Ch. J. contra , fays it does not 
f mount to a legacy , but to a payment and releafe j he, however, admits it to be afietf. 

(b) This cafe does not, however, warrant the proportion. 

(r) % BL Com. Harg. ». Co. Lit. 164. In EMngton v. Evans, Dickens , 456. 
Lord Tkurlow raid, that where an obligee makes an obligor one of the executors, and takes 
po notice of the bond, but devifes the refidue of the eftate to others, he wai clear that it 
pas not in equity an extinguiJhment of the debt, though at law it wobld be fo, becaufe 
a perfona) demand once fufpended is not to be xefumed 5 and he decreed the executor to 
pjtgonat accordingly. 
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to the amount of the debt or demand, it has been decided that 
it would be a good defence to the heir. 

We have feen that the extinguifliment takes place, in regard to 
a debtor appointed cxcutor though he never adminifters ; but a 
creditor who was appointed executor, having refufed to aft, 
was allowed to fuitain an aftion 1 againft the other executor ; 
and Lord Kenyon faid, that the propofition, that if A. owe B. 
a fum of money, and chufe to make him his executor, 
though he will not aft, his legal remedy is extinguilhed, was too 
monftrous to admit of any argument. Rawlinfon v. Shaw, 
$T.R.§n. 

In the cafe of Goodrightv. Wells > Doug. 771, a perfon being 
feifed of an eftate as truftee, by defeent on the part of his mother, 
became entitled to the beneficial intereft by defeent on the part 
of his father, and the queftion arofe after his death, whether the 
paternal or the maternal heirs were entitled ? The cafe was de- 
cided upon a point irrelevant to the prefent fubjeft 5 but Lord 
Mansfield , and AJhhurfi , and Bullet^ J. ( W'tlles , contra ) intimated 
their opinion in favour of the maternal heirs \ for that the mo- 
ment both the legal eftate and the truft meet in the fame perfon, 
there is an end of the truft which is merged and gone, for a man 
cannot be a truftee for himfelf, and one fet of heirs has no more 
equity than the other ; there never was a cafe in which it was held, 
that when an eftate came by defeent, the heir was a truftee though 
the anceftor was not. 

Where a perfon poffeffed of an eftate becomes in a different 
right entitled to a charge upon the eftate, the charge is in general 
merged in the eftate, and does not revive in favour of the perfonal 
reprefentatives againft the heir ; there are particular exceptions, 
as where the perfon in whom the interefts unite is a minor, and 
can therefore difpofe of the perfonalty and not of the eftate ; but 
in the cafe of a lunatic, the merger and confufion was ruled to 
have taken place. Lord Compton v. Oxetiden % 2 Vef. Jun . 261. Lord 
Loughborough faid, that it is a clear principle, both at law and in 
equity, that where there is a confufion of rights, where debtor and 
creditor become the fame perfon, there can be no right put into 
exertion, but there is an immediate merger ; but it is true in equity, 
though there may be that which, if all was reduced to a legal right, 
would of neceflity operate as a merger, the court afting upon the 
truft will on the intent exprefs or implied preferve them diftinft, 
find that confufion of rights will not take place. 
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NUMBER. XV. 

(Referred to, Vol. I. p. 457.) 

Of the Statutes of Limitations , and of Preemptions founded upon Length 

of Time • 

In 'dating the Englijb law refpe&ing limitations, and preemp- 
tions founded upon length of time, I (hall ill advert to the pro- 
vifion refpe&ing ordinary debts ; 2d, (deviating from my ufual 
plan which does not embrace the law of real ellates) to the cafe 
of ejeftments 5 -and 3d, to thofe cafes in which, without any legis- 
lative provifion, the Courts of Jultice have adopted rules, analo- 
gous to thofe conftituted by (latute; without dwelling upon 
a&ions for injuries, or provifiofts of a Special and particular nature. 

By ftatute 21 Jac. 1. Ch. 16. § 3. all a&ions of account, and 
upon the cafe, other than fuch accounts as concern the trade of 
merchandize, between merchant and merchant, their fa&ors or 
Servants, all a&ions of debt grounded on any lending, or contra£t 
without Specialty, and all a&ions of debt for arrearages of rent, 
Shall be commenced within fix years after tlie caufe of a&ion. 

By the fame fe&ion, actions of trefpafs, detinue and replevin , 
mull be commenced within fix years ; actions of ailault, battery, 
wounding, and imprifonment, within four years ; and a£tions of 
gander, within two years. 

By $ 4. if judgment is given for the plaintiff, and afterwards 
yeverfed by a writ of error, or arrelted \ or if the defendant is out- 
lawed, and the outlawry reverfed, a new a&ion may, from time to 
time, be commenced within a year afterwards. 

And by § 7. if any perfon entitled to any fuch caufe of trefpafs, 
detinue , a£tion for trover, replevin, a&ions of accounts, a&ions of 
debts, a&ions of trefpafs for afTault, menace, battery, wounding, or 
imprifonment, a&ions upon the cafe for words, at the time of the 
caufe of a&ion accruing, (hall be under the age of twenty-one 
years, feme covert , non compos mentis , imprifoned, or beyond feas, 
fuch perfons (hall be at liberty to bring the a&ions within the 
time before limited, after being of full age, difeovert, of fane me- 
mory, at large, and returned from beyond feas, as other perfons 
not having the fame impediments Ihould have done. 

And by 46c 5 Ann . c. 16. where any perfons, againf whom there 
is caufe of a&ion, {hall be beyond fea at the tiipe of fuch caufe of 
a&ion accruing, the perfons who {hall have fuch caufe of a&ion, 
{hall have liberty to bring an a&ion within fuch times as are 
limited by the ftatute of James* after their return. 

I. The principle ftated by Pothier , that prefeription cannot begin 
to run, but from the rime when the creditor might inftitute his 

2 demand. 
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'demand, is included in the very terms of the ftatute, fo that if 
credit is given, or if a debt is contra&ed upon condition, it is matiU 
fell that no caufe of a&ion can arife until the credit is expired, 
or the condition performed, and confequently that before thofc 
periods the time of limitation cannot commence. 'When the de- 
fendant received money belonging to an inteftate’s eftate, it was 
held that the limitation only commenced from the time of ad« 
miniliration being granted; for until that time there was no 
perfon entitled to receive the money. Cary v. Stevenfin , 2 Salk . 441 - 
See Witterjbiem v. The Countefs of Carlijle , 1 H. BL 601. 

I am not aware of any cafe in which the fubje& of a contrail, 
including feveral diftin& times of payment, has fallen under conf- 
ederation. To fuch a cafe the terms of the ftatute may be liter- 
ally applied, fo as to run for each portion from the refpe&ive times 
of payment ; and I fee no ground upon which die operation of it 
can be prevented, though, under thefe circumftances, the courts 
would in all probability be peculiarly difpofed to favour every im- 
plication of an acknowledgment, extended to the time appointed 
for the lateft payment. 

Where there are mutual accounts between the parties, an 
acknowledgment will be implied at the time of the laft tranfa&ion 5 
this will be more particularly mentioned prefently. But die par- 
ticular exception in the ftatute of accounts, between merchant and 
merchant, feems to have a more extenfive effect 5 for it has been 
held that to fuch cafes the ftatute does not at all attach, and there- 
fore where the caufe of a&ion is brought within that exception, 
no length of time can be alleged as a bar to the demand. Catling 
v. SkoulcIing> 6 T.R. 19 1 (a). This exception is clearly confined to 
the cafe of mutual accounts and reciprocal demands between two 
perfons in trade, and does not extend to cafes between a tradefman 
and his cuftomers, for thefeare hot merchants’ accounts. Bui. N- 
P. 149. 

The continuance of a mutual account of debts and credits is 
held fufficient evidence of an acknowledgment : for, where an 
a&ion was brought for feveral years’ rent, and the tenant had 
Supplied his. landlord with (hop-goods during the latter period of 
the tenancy, it was held that the ftatute did not apply. Lord 
Kenyon faid, “ Here are mutual items of account, and I take it to 
be clearly fettled as long as I have any memory, that every new 
item and credit in account, given by one party to the other, is an 
admiffion of there being fome unfettled account between them* 
the amount of which is afterwards to be ascertained ; and any a& 
which the jury may confidftr as an acknowledgment of its beings 

M VO * la fcrcfil cifti dud, fftlfam ' inotccto p. a- Sttmd. ity 

an 
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an open account} is fufficient to take the cafe out of the ftatute. 
Where all the articles are on one fide} h fecms, according to a cafe 
cited by his Lordlhip, and decided by Mr. Juftice Dentiifon , that 
the laft item t which happens to be within fix years, (hall not draw 
after itthofe that are of longer (landing. Catling v. Skoulding , Ub . 
Sup. 

In the exceptive claufe of perfons under certain prcte&ions, 
mod of the caufes* of a&ion before enumerated are repeated ; but 
the claufe does not mention a&ions on the cafe generally, but 
only a&ions on the cafe for words. It has however been decide 
ed to have a general application, and to include the common ac- 
tion upon promifes, for recovery of debts ; a£tions of debt are in- 
cluded in the enumeration ; and though there is a cafual omiflion 
of expreflion in. the excepting claufe, it is impoflible to fuppofe 
that this exception was intended to apply only partially in refpe£k 
of the objeds mentioned in the general purview. Vide Rocbtfchilt 
V.,Leibman 3 2 Str. 83 6 . 

Upon the efFed of the exception as to perfons beyond feas, it 
has been obferved by the Court of Common Picas, that if the plain- 
tiff is a foreigner, and doth not come to England in fifty years, he 
has dill fix years after his coming to England to bring his a&ion ; 
and if he never comes to England himfelf, he has always a right 
of a&ion whild he lives abroad, and fo have his executors or ad- 
minidrators after his death. An infant may fue before he comes 
of age, if he pleafes \ but if he does not, he has fix years after he 
comes of age, to bring his adtion. While any of the difabilities 
mentioned in the datute of limitations continue, the party may, 
but is not obliged, to bring his a&ion. Stathorjl v. Grame , 3 Wilf 
145. It has been alfo decided, that if fome of the perfons, having 
a joint caufe of afiion, are in the kingdom, and others beyond feas, 
the datute attaches as if they had all been in the kingdom. Perry 
v. Jackfon 3 4 T. R. 516. The term beyond feas is driflly condrucd, 
and the exception is snot allowed to extend to a perfon in Scotland , 
JCing v. Waller , 1 BL Rep . 286. 

In cafe fix years have not elapfed at the time of the creditor’s 
death, the executor is allowed to commence an a&ion after the 
expiration of fix years, provided he does fo within one year after 
the death of his tedator. This is faid to be by the equity of the 
claufe which gives a year to commence a new a&ion, in cafe the 
firdjudgmenthasbeen arreded or reverfed. Bui. N.P. 150. Wilcock 
v. Huggins , 2 Str. 907. However reafonable it may be to allow fuch 
an exception, it is not very obvious how any inference to that effect 
qanb? drawn from the claufe to which it it referred* 
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It is a rule fully eftabliftied, that when the time required by. any 
ftatute of limitations has begun to run, it lhall continue, notwith- 
ftanding the party entitled afterwards falls under any of the pro- 
teftions, or, as they are ufually called, difabilitics v for inftance, if 
a woman marries die day Ihe comes of age, or a perfon is thrown 
into prifon the day after his arrival in the kingdom, the time will 
run, without interruption, from the time of coming of age, or of 
the arriyal. If it has commenced againft the anceftor, it will con- 
tinue againft his infant heirs. A diftinftion was lately endeavoured 
to be taken between a voluntary difability, fuch as marriage, and 
one which was involuntary, fuch as imprifonment 5 but this was 
not allowed. Doe v. Jones, 4 T. R. 300. Smith v. Hill . ? 
Wtlf. 134. 

According to the modern determinations of Engltjh courts, the 
admiflion of a debt has a more extenOve effeft than that which is 
ftated by Pothier ; for it is now an eftabliftied rule, the application 
of which is of daily experience, that the flighted acknowledgment 
of the obligation not having been difeharged, is fufficient not only 
to interrupt the operation of the ftatute, but to revive from that 
time the right of aftion, which was extinft. 

Cafes have occurred, in which a perfon, by mentioning in con- 
verfation that he had contraftcd a debt, but fhould not pay it, as 
it was of above fix years (landing, or by declaring at the time of 
his being ferved with procefs, that he fhould on that account refill 
die payment, has deprived himfelf of that right, upon which it was 
his intention to infill. 

What afts or declarations conftitute an acknowledgment, is a 
queftion of faft ; it was therefore ruled, that a judge ought to 
have fubmitted the effeft of a letter, couched in terms of ambi- 
guity and evafion, to the decifion of a jury, inftead of deciding 
upon the infulEciency of it, of his own authority. Lloyd v. Mound, 
2 T. R. 760., 

A diftinftion prevails between fuch an aft as lhall prevent the 
operation of the ftatute of limitations, and fuch as lhall repel the 
defence of an obligation being contrafted during minority. In the 
firft cafe, a mere admiflion that the debt remains undifeharged is 
fufficient ; in the fecond, there mud be an aftual promife. And 
the diftinftion is not without foundation ; for, in the firft cafe, the 
obligation is founded upon the faft, the length of time operates as 
a defeazance, and the admiflion furnilhes evidence, that the pre- 
fumption, which was the caufe of providing a bar, is contrary to the 
faft. In the other cafe, there is n<* legal obligation in the firft in,- 
ftance ; there is only a moral obligation, which may be a fufficient 
£on(idefation to fupport an aftual promife. The mere acknow^ 

ledgment 
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ledgment of fuch moral obligation can have no legal effedl ; an 
tdtaal intention to aflume a perfonal refponfibility is the only 
foundation of a legal demand, and that intention mud be mani- 
fefted by adls or declarations, inconfiftent with the contrary dif- 
pofition. 

The effedl of the ftatute is confined to a right of a&ion, it is 
Vot to collateral purpofes regarded as an extin&ion of the debt \ 
therefore, if a perfon by will direfts- his debts to be paid, thofe 
Which were barred by the ftatute are held to be included. 

Neither is a creditor, whofe debt is barred by the ftatute, pre- 
cluded from taking out a commiffion of bankrupt, atleaft, unlefs 
the obje&ion is taken by the bankrupt himfelf. Jfj uantock v. Eng- 
land , 5 Bur, and even in that cafe, I have known the argument, 
in fupport of the oppofite propofition, difallowed (a). And it is 
Clearly no objedlion to the proof of a debt, under a commiffion, 
that it was contra died above fix years before the commiffion ifiued. 

A partial payment by one of the drawers of a joint and feveral 
promiflory note, was held to be a fufficient acknowledgment, to 
prevent the operation of the ftatute in favour of the others. Whit- 
comb v. Whitings Doug . 65 a. And I conceive it may be dated 
generally, that an acknowledgment, in whatever manner by one of 
feveral joint debtors, fhall be obligatory upon all, and that the 
diftindlion between fuch acknowledgment being made within, or 
after the period of limitation, would not be allowed. 

It has been decided, that where one joint debtor became a 
bankrupt, the payment of a dividend by his affignees fhould ope- 
rate as an acknowledgment to affedi the other. Jachfon v. Fair- 
bank. 2 H, Bl. 340. This was certainly carrying the matter to the 
furtheft poffible extent 5 for the right to prove upon the eftate was 
not affedled by the ftatute of limitations, and could not have been 
refilled by the affignees. 

By the feveral decifions which have taken place, the effeft of the 
ftatute of limitations feems to be almoft reduced to a mere matter 
of prefumptive evidence. However conformable fuch a courfe of 
proceeding may be to the original principles, which render it expe- 
dient to fix a limitation of time, it might be juftly queftioned, whe- 
ther any thing lefs than an acknowledgment, intended to import the 
fubfiftence of a valid obligation, fhould be allowed to fatisfy the 
true conftru&ion of the ftatute (J). 

ft 

(#} Vpon applying for the rule to fliew caufe why there (hould not be a new trial In the 
c*fe of Qlatfitr v. reported on another point, 7 T. A. 49?. 

(*) It it foreral yean fince thefe obferotioni have been committed to writing* By 4 
very recent decifion, it wae eftabHfhed, that faying, l do not mjMtr myfelf at mug Mr, 9 k 
u farthing } it bang mort tkuufnjtartjfg" ItWn&tdt J hod the good?, a$d (aid (art) 

and 
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It may not be improper here to hint, that confiderable caution 
(hould be applied to the evidence of perfons brought to prove a 
mere verbal acknowledgment. Thofe perfons are often fele&ed to 
apply to the party charged as debtor, on account of their cunning 
in catching at any ambiguous expreflion, and in reprefenting the 
cafe molt favourably for thofe by whom they are employed. To 
this it may be added, that fuch evidence is feldom expofed to the 
temporal rifks which attend the commiffion of perjury (a). It 
has been argued, that where a party has been induced, by fraud, to 
pay money, the ftatute of limitations does not run, or at lead 
only runs from the time when the fraud is difcovered 3 but the 
allegations in the particular cafe were deemed not fufficient to raife 
thequeftion. Bree v. Ilolheacby Doug* 655. I on, however, hardly 
think that the argument is tenable. Courts of equity have, in the 
cxercifc of that diferetionary power which they are allowed to 
polfcfs, adopted an analogy to the ftatute of limitations, with an 


and z 61 . remains due, was an acknowledgment which took the debt out of the ftatute. .The 
Court faid, that wharever their opinion upon the ftatute might have been, had the queftion 
hern new, yet after the long train of decifions upon the fuhjctt, it was neceffary to abide by 
the conftruftions which had been put upon it; in conformity with which they thought 
themfelves bound to hold that what was faid by the defendant waa fufficient acknowledg- 
ment of the pre-exifting debt, to create an affumpfit, fo at to take the cafe out" of the 
ftaiute. Bryan v. Horj'eman , 4 Eafl, 599. This decifion was certainly in conformity with 
the feries of precedents upon the fubjeg 5 but as to the general precedent of adhering to the 
meie authority of former cafes, in oppofition to the pofitive terms of an a& of parliament, 
or an eftubliihed maxim of law, of placing a fecondary above a primary authority*, much 
doubt may fairly, and without difrefpedt, be entertained. Where the return to the ancient ' 
principle would be attended with material detriment, as by difturbing titles to real eftates, 
held under the fanftiun of rules, which, however erroneous in themfelves, have been efta* 
bli /hed by a feries of precedents, the leafon for an adherence to the precedents evidently 
preponderates j but where there will be no inconvenience beyond the immediate cafe, when 
the general conferences will be wholly profpeftive, I cannot but adhere to the opinion 
(which 1 have perhaps expteffed with obtiufive repetition), that the courts of juft ice have 
as much authority now to reftore the law, as they have had before to fubvert it ; and that 
a con eft principle of law is an authority entitled to higher refpefl, than an erroneous fet of 
precedents. Conlidering the law, however, upon the particular fubjefl, as now beyond the 
reach of argument, and aware how much my own opinion upon the efteft of precedent ia 
different from that which ufeally prevails in pra&ice, I think it not irrelevant to fuggeft to 
peifoos whofe claims are barred by the ftatute, and who wi(h to obtain an acknowledgment > 
of the fubfiftence of the debt, tbe utility of filing a bill of difeovery, obliging the defendant 
to.ftate whether the debt was contracted, and whether it has been paid. If the fubfiftence 
•f the debt ie admitted, and without perjury, it cannot be denied, it will * not, if there it 
any confiftency of decifion, be of any avail to add a claim to the protection of the ftatute* 

(a) Mr. Serjeant W illiams obferves to the fame effeft, that it might perhaps have been-. 
M well if the letter of the ftatute had been thrift I y adhered to ; it if an extremely beneficial. 
Uw, oq which, as has begn obfcrved, % Salk, 4»r. Grew v. Revitt. the fecurity of all men 
depends, aqd ia therefore to be favoured, an 4 «aithough it will now and then prevent W 
tnan from recovering an honeft debt, yet it is his own fault that he poftponed his aft ion fo 
long s befides which, the permitting of evidence of promifes, and acknowledgments within 
tkg.fi*. ycacs, fan* to be edwigrrous inlet to perjury. 

exception 
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exception in cafes of fraud ; and it feems from thence to be in- 
ferred} that the courts of law muft adopt} in the conftruftion of 
die ftatute, an exception analogous to that of the courts of equity. 
But the expofition of a ftatute is imperative} and not diferetionary ; 
and to qualify the exprefs provifions of an a ft, by exceptions de- 
duced from its fuppofed fpirit, however conducive to the jufticc of 
particular cafes, is a moft alarming precedent. Befides, the ground 
6f introducing a period of limitations is the lapfe of memory, and the 
lofs of evidence. A tranfaftion, which when explained is perfectly 
fair, may be attended with circurd fiances of a fraudulent afpeft, 
and it would be unjult to let thofc circumftances induce a claim, 
where the evidence, capable of affording an explanation, is loft. 
The qualification deduced from the time of difeovering the fraud, 
would be attended with continual uncertainty 5 for circurwfhmces 
may appear to give a man the firft difeovery of a faft, with which 
he has been long acquainted, but the knowledge of which refts in 
liis own mind. 

There is another rule in courts of equity, which may deferve a 
different confideration, as applied to legal demands, viz. that length 
of time is no bar in the cafe of a truji* Where a man depolits mo- 
ney in the hands of another, to be kept for his ufe, the poffelfion 
of the cuftodee ought to be deemed the pofleflion of the owner, 
until an application and refufal, or other denial of the right ; for, 
until then, there is nothing adverfe, and I conceive that upon prin- 
ciple, no action fliould be allowed in thefc cafes, without a previous 
demand; confequently, that no limitation fliould be computed fur- 
ther back than fuch demand. And I think it probable, that under 
tlicfe circumftances, the limitation would not be allowed to attach, 
though the other part of the obfervation would be as probably dif- 
allowed ; for a fweeping rule has been by fome means introduced 
into praftice, that an aft ion is a demand, whereas every aftion in 
its nature fuppofes a preceding default : where money is impro- 
perly received, or goods are bought without any fpecific credit, of 
even where money is borrowed generally, there is held to be an 
immediate duty, and it is a perfeftly legitimate conclufion, that no 
demand can be neceflary, in addition to the duty itfelf. But 
wherever there is a loan, in the nature of a dfpofit, or any other 
confidential duty, is contrafted, the mere creation of that duty 
unaccompanied with the abfolute breach of it, by denial, or incon- 
fiftent conduft, ought not to be confidered as a ground of aftion. 

The commencement of an aftion within the fix years, of courfe 
prevents the ftatute of limitations having effeft. There arc many 
cafes upon the fubjeft, the refult of which is, that the aftual day 
of commencing the aftion is the time to be confidered, . without 
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regard to thofe fi&itious relations, which, for general purpofes, are 
deemed the commencement of the fuit, and that the fuit fo com- 
men ceil muft be that which is effeftivcly proceeded in, 

II. By the fame (latute of 21 Jac . 1. c. 16. no perfon fhall make 
entry into any lands, but within twenty years after his right fhall 
firft defeend, or accrue ; but in cafe the perfons entitled fhall be 
at the time of fuch right fir ft defeended, or accrued, within the 
age of twenty-one years, feme covert , non compos mentis , or beyond 
the fcas, fuch perfons, or their heirs, may make an entry as before 
the aft, fo as they take the benefit of the aft within ten years after 
the difability removed. — The right of entry is effential to the main- 
tenance of an aftion of ejeftment, which is now the almoft inva- 
riable courfe of proceeding for the recovery of lands. 

Writs of right may be fued out within fixty years, which is the 
longeft period of limitation allowed by law, with the like exceptions 
as to infants, &c. 

In cafe of a fine with proclamations, all perfons are barred after 
five years, from the levying of the fine, except perfons under difa- 
bility, and perfons wliofe right fhall accrue after proclamation, who 
muft proceed within five years after the difability is removed, or 
the right accrues, 4 Hen . 7 . c. 24 . 

By 9 Geo . 3. c. 16. the king (who iiTnot bound by general afts 
of parliament) is precluded from claiming any lands, &c. except 
within fixty years after the title accrued. 

The efteft of the ftatute of limitations in refpeft to ejeftments, 
is different from that which is applied to it in cafe of debts, 
whereby, as we have feen, it is reduced to little more than a mere 
prefumption. For a pofleffion of twenty years gives an aftual pof- 
lcflory title, which may be made the fubftantivc ground of a claim, 
without being fubjeft to any defeazance, by evidence of an anterior 
and adverfe right, Taylor v. Atkins , 1 Bur. 119. 

So, a poffeflion of fixty years or of five years, after levying a 
fine, is not only a bar to any judicial proceeding, but a complete 
and fubftantive title, fubjeft to the feveral exceptions which are 
introduced in favour of perfons under age, or having other pro- 
teftions or difabilitics. 

In order to fuftain an ejeftment, there muft therefore have been 
an aftual poffeflion, Confident with the title claimed within twenty 
years ; and afts which merely prove a property, but not a pofleffion, 
are infufficient. 

But the ftatute of limitations can only operate in cafe of an ad- 
verfe poffeflion ; therefore, if one pejrfon has held the eftate on the 
joint account of himfelf and another, or by the permiflion of the 
perfon really entitled, and without claiming any inconfiftent right, 

the 
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the original title is not afie&ed. Whether the poffeffion of one 
petfon is adverfc to, or confident with the title of another, is, in 
every cafe, a queftion of fa&, to be collected by a jury, from all 
the circumftances. See Doe v. Proffer, Cowp . 217. Page v. Selby, 
Bui. N. P. 102. 

Thp obfervation, that if the ftatute has once begun to operate, it 
continues to run, notwithftanding any fubfequent difability, has 
already been mentioned, and this rule has been more frequently 
applied to the cafe of titles than of contra&s. 

We have feen that, according to the civil law, a prefeription, 
which began againft the heir, continued againft the fubftitute. In 
the law of England, I take it to be clear, that the contrary is the 
cafe, and that no laches of the tenant for life, or in tail, can ope- 
rate againft thofe who are entitled in remainder, unlefs the adverfe 
pofleflion was paramount to that of the perfon from whom the 
feveral claims are derived. Such indeed is the literal conftruftion 
of the a St, and the application of it, in pra&ice, is perfectly familiar. 

But the laches of the tenant in tail falls upon his iffue, claiming 
under the fame limitation. 

III. The utility of fixing a period of time, after which, rights that 
have not been afferted, or acknowledged, (hall be confidered as 
extinft, has induced the courts of jufticc, in many inftances, to 
follow the example of the legiflature, and to adopt a limitation of 
. time, which fhall be conclufive, for the bar of a claim, or the 
prote&ion of a poffeffory enjoyment. And the period adopted for 
this purpofe is almoft invariably twenty years. 

The prefent view of the fubjeft does not extend to thofe cafes 
in which the lapfe of time is merely confidered as a matter of cir- 
cumftantial evidence} and as fuch, is either alone, or in con- 
junction with other circumftances, relied upon as material in re- 
fpeCt of an individual cafe. The effect of it, in this point of view, 
may fairly vary, according to the different impreffions of tliofe to 
whom the decifion of queftions of fa£k properly belongs, and is 
perfeCUy diftinCk from the application of a general rule of pre- 
emption. 

The ftatute of limitations, as we have feen, only extends to 
a&iang of debt, founded upon any loan or contract, without fpe- 
oialty. This, of courfe, excludes bonds and all debts fecured by 
deed;, but it is now an eftablilhed rule, that after a lapfe of 
twenty years, without payment of intereft,‘ or other acknowledge 
ment, payment ihall be prefumed. And though this is only a cir- 
eumftance for the jury to fojind a preemption upon, as it is a 
prefumption univerfally applied, it is in a great mcafure attended 
with-the feme effcCfc as an abfelute bar. 
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A fmallcr period of time may, in coajundion with other circum- 
ftances, fuch as fettling another account in the intermediate time, 
without taking notice of the particular demand, be fufficient to in- 
duce a prefumption in the particular cafe ; but any confideration ot 
that kind falls within the diftindion above referred to. Fide Of 
uuald v. Leigh, l 71 R . 270. 

It is a general rule, that a perfon (hall not be allowed to make 
evidence for himfelf ; but it has been held, that an indorfement of 
the payment of intereft upon a bond, made ten years before the 
prefumption attached, ought to be left to the jury to decide, whe- 
ther it was made with the privity of the obligpr ; on the other hand, 
where the indorfement was made after the expiration of twenty 
years, the evidence was rejected as inadmiffible, and the Chief 
Juftice took the diftindion (manifeftly founded in reafon and good 
fenfe), that in the preceding cafe the indorfement was admitted, 
becaufe it appeared to have been made at a time when it could not 
have been thought neceflary to encounter the prefumption. Searle 
V. Lord Barrington, 2 Str . 826. 2 Lord Raym. 1370. Tamer v. 
Crifp , 2 Str . 827. 

Our courts of equity have, in mod indances, adopted the pre- 
fumption of a demand having been fatisfied, or a right extinguiflied, 
after the lapfc of twenty years, provided there are no intermediate 
ads, by which that prefumption is repfelled. The mod common 
application of this principle is, that after a perfon, to whom an 
edate has been conveyed by way of mortgage, has been twenty 
years in pofleffion, without rendering any account, the equity of re- 
demption (hall be held to have been releafed or abandoned ; but if 
there are any ads within the twenty years, admitting the relative 
charaders of mortgagor and mortgagee, the prefumption is de- 
droyed, and the time can only be computed from the lad ad, which 
is indicative of fuch an admifiion. 

It is a maxim in equity, that no length of time is a bar in cafes 
of fraud : where the fraudulent ad is clear and manifed, the appli- 
cation of this rule is perfedly proper and confident with the dif- 
cretionary powers of a court of equity 5 but where a fraud is to be 
inferred from a complication of fads, and the delay in adducing the 
charge is not fatisfadorily accounted for, it may be right to refled 
upon the principles, on account of which any limitation is intro- 
duced, and which principally regard the difficulty of accounting 
for the particulars of ttanfkdions obliterated from the memory, and 
of which the witnefles may be dead or difperfed. This topic oc- 
curred in the cafe of Deloraine v. Brown, 3 Bro. Cb. 633. which 
was decided upon a collateral point; but the Mader of the Rolls, 
in a fubfequent cafe, faid he referred to the arguments of counfid, 
Vol. I L K to 



130 APPENDIX. [Numb. XV. 

to (hew that, even in a cafe of gtofa fraud, the court does not do 
juftice, by decreeing an account, after a.confiderable length of time, 
againft executors, legatees, and innocent perfons, claiming under the 
fraudulent party. Vide 2 Vef. J. 92. Hercy v. Dinwoody . 

It is alfo held, that no length of time (hall operate as a bar in 
cafes of truft ; but this rule can only be applied between the truftee 
and the party intcrcfted in the execution of the truft, and cannot 
be oppofed to the right of a third perfon claiming in oppofition to 
both; and even as between the immediate parties, where the truft 
relates to fome a Q, of an evanefeent nature, fuch as the payment of 
a fum of money, and not to any permanent intereft, the length of 
time may be fairly regarded as evidence of performance. 

The following recent cafes will (hew, in a clear point of view, the 
regard paid by a court of equity to length of time in general, with 
the difregard of that circumftance, where the inconvenience which 
might otherwife arife was fully obviated. 

A fuit was inftituted for a legacy, which was' refilled on the 
ground of prefumed payment, arifing from the length of time (being 
above forty years) which had elapfed without any demand, and 
becaufe all the perfons who could throw light upon the queftion 
were dead, and the claim was difallowed', Lord Commiflioner Eyre 
obferved, that it is a prefumption of faft, in legal proceedings, 
before juries, that claims, the mod folemnly eftablifhed upon die 
face of them, will be prefumed to be fatisfied after a certain length 
of time. Courts of equity would do very ill, by not adopting that 
rule. So eflential is it to general juftice, that though the pre- 
fumption has often happened to be againft the truth of the fa £t, yet 
it is better, for the ends of general juftice, that the prefumption 
fhould be made and favoured, and not be eafily rebutted, than to 
let in (light evidence of demands of this nature, from which infinite 
mifehief and injuftice might arife. If he could indulge conje&ure, 
he doubted about the payment of the legacy; he knew that in Wales 
there is a pious reverence for the representatives of the family, and 
that the other relations are unwilling to prefs them, and will take 
thefe demands upon them by a little at a time. But the interefts 
of general juftice require that demands ihould not be afterwards 
enforced in this way ; and Lord Commiflioner AJbhurJl faid, that 
all ftatutes of limitations and preferiptions, analogous to them, are 
to be favoured. Jones v. TubervtUe , 2 Vef. Jun . II. 

In the cafe of Pickering v. Lord Stamford) 2 Ye f, Jun . 272— -581, 
a fuit was inftituted by perfons claiming as next of kin of Thomas 
Walton , who died above thirty years before, having direded by his 
will, that his perfonal eftate (hould be applied to fuch charitable 
purpofes as his executors (hould direft. The executors eftablifiicd 
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a fchool \ and the obje& of the fuit y** to recover fo much of the 
perfonalty, vetted id the mortgagees, as had not been applied, (all 
difpofitions by will of money fecured by mortgage to charitable 
ufes being void, by the ftatute of mortmain). The Rafter of the 
Rolls, Sir R. P. Arden, upon the firft hearing of the cafe, dire&ed 
air inquiry to be made into the particular circumftances, without 
prejudice as to the refult ; and upon that occafion obfcrved, that 
if a party, having knowledge of his rights, will fit (till, and, without 
aliening them, permit perfons to ad as if they did not exift, to ac- 
quire interefts, and confider themfelves as owners of property, to 
which the other will not affert his right, there is no reafon why every 
preemption ihouldnot arije ; as in the cafe of a bond.— Upon the 
inquiry which was dire&ed, it appeared that the accounts had been 
kept fo regularly, that there was no difficulty in afeertaining the 
perfonal eftate at the death of the tettator. The Matter ,of the 
Rolls, upon a full and able view of all the circumftances of the 
cafe, decided in favour of the claim of the next of kin. The fol- 
lowing are the palTages of his opinion more immediately applicable 
to the fubjeft before us : <c The bill certainly requires very extraor- 
dinary circumftances to fuftain it at fo late a period ; and the firft 
queftion is, whether, at this diftance of time, it is too late to make 
the claim? The queftion in all the cafes is, whether there are mo- 
tives of public policy, or private inconvenience, to induce the court 
to fay, that under all the circumftances the fuit ought not to be 
entertained ? It is a very feniible rule, that parties (hall not, by 
negle&ing to bring forward their demands, put others to a (late of 
inconvenience, fubje&ing them to infuperable difficulties. If, from 
the plaintiffs lying by, it is impoffible for the defendants to render 
the accounts he calls for, or it will fubjeft them to great inconve- 
nience, he mutt fuffer, or the court will interpofe what is the belt 
ground, public convenience. The queftion is, whether thefe prin- 
ciples apply to this cafe ? But firft, I (hall mention another ground } 
the prefumption that the demand itfelf has in fome manner been 
fatisfied or releafed ; that is a ground perfe&ly different from a 
bar, and prevails as much in a court of equity, as it has by modem 
determinations been wifely held to do at law. Every prefumption 
that can be fairly made, (hall be made againft a dale demand. It 
may arife- from the a£ts of the parties \ or the very forbearance to 
make the demand affords a prefumption, either that the claimant is 
confeious it was fatisfied, or intended to relinquiCh it.” It will not 
be neceffary to (late the examination of the particular circumftances 
from which his Honor very accurately concluded, that it was im- 
poffible, by any fair prefumption, to infer that the parties* being 
cognizant of their rights, dept upon them, or ever intended to re- 
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linquMhf what he muft fay upon the whole complexion of the cafc f 
they never knew they had a right to. 

M If the accounts of the perfonal eftate (he proceeded to fay) 
could not now be obtainedj and it was impoffible to know to what 
the plaintiils were entitled, that is a fufficient reafon for faying, they 
ihould not have it, and rob the charity, becaufe they could not tell 
what belonged to them* and what to the charity; but that unfortu- 
nately is not the cafe. Therefore, defiring to be underftood by no 
means to give any countenance to thofe (tale demands, but upon the 
circumftances that there is nothing inducing great public or private 
inconvenience, that the accounts are found, and that the truftees 
are not called upon to account for what has been difburfed, I am 
bound to decide in favour of the plaintiffs.” 

In Blewitt v. Thomas , % Vef. Jun. 66(). length of time was 
pleaded in equity, as matter of defence, and as inducing the pre~ 
fumption, that thq demand was latisfied ; and the plea was allowed. 
But in Pearfon v. Belchicr , 4 Vef. 627. the Mailer of the Rolls, 
while he held that a bill could not be entertained, on account of 
length of time, faid, that it could not be pleaded in bar in the court 
of Chancery. See alfo as to the following cafes, rcfpe£ting the 
allowance or difallowance of length of time, in oppofition to an 
equitable claim, Earl of Deloraitie v. Brown , 3 Bro. Ch. 633. Hercy 
v. Din woody, 4 Bro. Ch . 257. 2 Vef Jun . 87. Aclerly v. Roe, 5 
Vef. 56 5. Harmood v. Oglatider , 6 Vef 199. In the cafe of $///- 
ton v Earl of Scarborough , 1 Vef. N. S . 71. (juft publifhed fmee this 
fheet was fent to the prefs), the Court of Chancery allows a plea 
of the ftatute of limitations, to a bill in the nature of an action for 
money, had and received, both as to the diicovcry and relief ; but 
the deciiion does not affe£t the cafe of a mere bill of difeovery. 

None of the ftatutes of limitations contain any provifion in favour 
of incorporeal rights, (except in cafe of rents). According to the 
rules of law, the right to thefe can only be founded upon an a£tual 
grant, or an immemorial prefeription which fuppofes a grant. 
But in order to eftablifti a right, as founded upon a grant, 
it would be unreafonable to expeft the production of the grant itfelf 
as a requifite indifpenfable to the fupport of the title, which is de- 
rived from it. A long continued enjoyment, not otherwife to be 
accounted for, may, after fuch a period of time as renders it pro- 
bable that die deed may be loft, or deftroyed, be fairly confidered as 
evidence of its former exiftence *, and from fuch evidence,' the jury 
may be fairly induced to infer the truth of any propoiition, which 
is not oppofed by ftronger evidence on the other fide. But the de- 
cifions of our courts have carried the matter much further than is 
warranted, by die mere application of this principle ; and under 
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the name of a prefumption, have, in efied, tendered the length of 
enjoyment a dired and fubftantive tide. 

It is held, that not only private grants* but records, and even a&t 
of parliament, may be prefumed from length of time, and fo far as 
any fuch preemption is founded upon a real unafie&ed opinion of 
the truth fo prefumed, I fubferibe to the ju (lice and propriety of the 
proceeding. Beyond that, whilft I admit that the maintenance of 
a long eftabliflied enjoyment is a very defirable objed, I cannot 
forbear entertaining the opinion, that recent decifions have exceeded 
the proper limits of judicial authority, and have introduced a prin- 
ciple, which, though it is now perhaps only open to controverfy, aa 
a matter of fpeculation, was not warranted by the fair rules of legal 
argument. 

In the cafe of the Mayor of KingJlon-upon-Hull againft Homer % 
Cowp. 102. a toll had been received by the corporation for upwards 
of 300 years, but the corporation itfclf having been created within 
the time of legal memory, it was impoflible that the title could be 
founded upon prefeription ; but it was left to the jury to infer from 
the ufage, whether there had not been a grant of the duties fubfe- 
quent to the charter of incorporation and the verdid founded 
upon the prefumption of fuch a grant was fupported by the court 
of King’s Bench. But foon afterwards, Lord Mansfield ,■ in referring 
to the authority of that cafe, advanced a pofition in favour of the 
principle, which I venture to contcil. He faid, that a grant may be 
prefumed from great length of pofieffion. It was fo done in the cafe 
of the corporation of Hull againft Horner ; 41 not that in fuch cafes 
the court really thinks a grant has been made, becaufe it is not pro- 
bable that a grant (hould have exifted, without its being upon re- 
cord, but they prefume the fad for the purpofe, and from a prin- 
ciple of quieting the pofleflion.” Cowp . 214. That is, in a cafe of 
adverfe right, they profefs, by way of form, to believe as true what, 
in point of fad, they believe tobefalfe, in order that length of time 
may, by fidion and circuity, produce an effed to which diredly 
and primarily it is inadequate. 

By ftatute, any quit-rent, which has not been paid for fifty years, 
is extinguiftied ; and there having been no payment of a quit-rent 
of half-a-crown, for thirty-feven years, that circumftance was left 
to the jury, as a ground for prefuming an extinguifiiment or releafe; 
but the court of King’s Bench decided, that fuch a prefumption was 
not warranted by the evidence. Lord Mansfield , , on that occafion, 
adverted to the principle, that the ftatute of limitations is a pofitive 
bar from length of time, and operates fo conclufively, that although 
the jury and the court are fatisfied that the claim ftill fubfifts, yet 
they are bound by the ftatute to defeat it : that there are many 
cafes not within the ftatute, where, from a principle of quieting 
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the tfeflefiibn, the court has thought that a juryftiotrid prcfumc any 
thing to fupport a length of pofleflion. He then proceeded to the 
pofitioit from which I have exprefled my diflent, and afterwards 
{hewed, from reafoning adapted to the particular cafe, that there 
was no ground for inferring an extinguHhment. Mr. Juftice Afton, 
in fupport of the fame opinion, obferved, that a preemption from 
length of time to .fupport a right was very different from a pre- 
fumption to defeat aright. Eldridge v. Knotty Coivp. 214. 

But the cafe which feems to have had the molt influence in mo* 
dern determinations, is that of Lewis v. Price , tried before Mr. 
Juftice Wilmoty at Worcefler aflizes, in the year 1761, in which he 
faid, that where a houfe had been built forty years, and has had 
lights at the end of it, if the owner of the adjoining ground builds 
againft them, fo as to obflrufl: them, an action lies, and this is 
founded upon the fame reafon as where they liayc been immemorial \ 
for this is long enough to induce a preemption, that there was ori- 
ginally fome agreement between the parties': and he faid, that as 
twenty years was fuflicient to give a title in ejedment, on which lie 
might recover the houfe itfelf, he faw no reafon why it fhould not 
be fufKcicnt to entitle him to any eafement belonging to the houfe. 
Efpinajfes ’ j Dig. 636. Afterwards, upon a motion for a new trial, 
twenty years’ quiet and uninterrupted pofTcflion of ancient lights («i) 
was deemed a fuflicient ground, from which a jury might prefume 
a grant. Darwin v. Upton, cited 3 T, R* 159. So far as length of 
time is merely regarded as a circumftance, upon which a jury may 
exercife their judgment upon the real fa St, I have already admitted 
the propriety of its influence. But now it has become a matter of 
daily and eftablifhed pradice to adopt Mr. Juftice Wilmot's idea to 
its full extent, that twenty years’ pofleflion gives a title to any eafe- 
ment. It is a&ed upon as a prefumption, juris & de jure , a legal 
££rion, upon which any aigument or difeuflion is as much excluded 
as upon an aveiment of the defendant’s being in the cuftody of the 
Marihal of the Marihalfea, and not as a mere circumftance open to 
the difeuflion and confideration of a jury. And it has even been 
held, that the forbearance to exercife a right for twenty years fhali 
produce an extin&ion of the right itfelf, and that all rights incident 
to land fliall be referred to the criterion of twenty years’ enjoy- 
ment. 

Haring been engaged in oppofing the application of that prin- 
ciple, and haring, in conjunction with fome of the mod diftin- 

guiflied ornaments of the profef&on, entertained the-idea, that it was 

« 

(4) There feemi to be either • redundancy or inaccuracy in tbit fxpteffiao. If tbe 
meaning »u, that an enjoyment of twenty years wai fufficient toimpvefi the ch a m fer of 
antiquity, the ephhet of mncwU Is Implied in the Settment of tbe Aft. If the word It 
uftd in Its «M end hgkmute Sgaifation, the mm of tweaty yean la out of ebsquefitan. 
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a deviation from the regular courfe of the law, to give the effeft of 
a bar to a mere preemption ; tvhilft I fubmit to the contrary adju- 
dication of the court, I cannot, upon the moft frequent confidera- 
tion, adopt the reafoning upon which that adjudication proceeded * 
and hope I (hall not incur the imputation of preemption, by dating 
the argument, by which it was oppofed \ fully aware of the influence 
of that prejudice which reeits from a profeflional engagement, and 
of the deference which is due to judicial authority. 

I would previbufly egged, that the analogy dated by Mr. juftice 
Wilmot is apparently fubjeft to two objeftions; id, It is an ana- 
logy of common law, drawn from the provifions of a particular da- 
tute. The datute profeflcdly introduces an alteration in the law* 
and it is the only authority by which ech an alteration can be pro- 
perly made. The courts of . judice mud take the hW as they find 
it, and are not authorifed to fay, that becaufe the Legiflature has 
made an alteration, which we find to be beneficial in one cafe* 
therefore, we will make an alteration in another cafe, where the fame 
beneficial effefts will probably enfue. But 2d, the principle of 
the datute of limitations is, that it operates upon an adverfe pof- 
feflion, upon one perfon enjoying property which another was au- 
thorifed to claim, and the omiflion of claiming which is a mark of 
negligence, and therefore fliould be difeouraged : whereas, the ufe of 
an eafement is not in every indance an ufurpation of property it 
may not be fubjeft to an aftion * and whild the owner of the ad- 
jacent property is not injured in his own pofieflion, he has no caufe * 
of complaint. But it would be injurious to debar him from the 
full enjoyment of the rights incident to his own property, fiich as 
the building upon his land, becaufe another perfon had previouSy 
built on a contiguous part of die adjoining land, though, in doing fo, 
he had not rendered himfelf liable to any aftioxi, but had only been 
fubjeft to the imputation of folly, by placing his windows in a 
fituation where they were liable to be obftrufted (a). Whatever may 
be fairly aferibed to courtefy, or forbearance, ought not hadily to 
be condrued as the excrcife of an adverfe right ; much lefs Should 
any aft allowed to have the effefts of an adverfe pofieflion, where 
there could be no right of conted, and confequently no imputation 
of laches. 

( 0 ) If a perfon placet windows contiguous to my land, I msft, according to modem 
pnfitce, put myfeif to the expence of erecting a building to obftruQ them, within the fpaco 
of twenty yen a, which may be attended with detriment and inconvenience to me, or I muft 
be decreed to ha re made a grant and furrender of the rights Which previonfly belonged to 
me. The practical inconvenience of this it gerhapi not Very great, with rdj»elt to.briM- 
ings recently ere&cd, for the modern decifiona are fufficiendy notorious, and the requite 
precaution it generally taken ; hot many rights have been UK or prejudiced, for Wdnt of 
kMirlflf, by thr^hit of prophecy, that fuch a fytea would bm bett cteUflod. 

In 
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In the cafe of Prefcott and Phillips , which was tried at Chejler 
Spring alEzesi 1797, it appeared, that the perfons, under whom the 
defendant claimed, had an ancient mill and weir, which were per- 
mitted^to fill into decay ; and after a period of twenty years, above 
nineteen years before the commencement of the action, another 
mill was erefted (upon which it may be aflumed, for the purpofe of 
the argument, that there was no alteration in the feite or fall, as no 
reference was made to thefe circumilances), no aft having been 
done in the mean time by the owners of the adjacent land,advc;fe to 
the right* The judges at the affizes, and afterwards in the court of 
King’s Bench, were of opinion, that the ceifer of twenty years, in 
the enjoyment, was an extinguifhmcnt of the right to the watrr- 
courfe $ and, upon that general principle, decided in favour of the 
plaintiff, treating it as a cafe which would not even warrant an 
aigument (a). 

The observations which occurred to the prefent writer, in fupport 
of the polition, that it ought not to be prefumed that the ancient 
right was loft or abandoned, were, id, That no inconfiftcnt or ad- 
verfe enjoyment had been acquired ; 2d, Becaufe the traces of the 
ancient right remained at the time of the new ereftion j 3d, Be- 
caufe fo long a period having elapfed fince the prefent ereftion, 
without the right being judicially queftioned, it ought to be pre- 
fumed, that that was in purfuance of, and connefted with, the 
ancient right. An analogy lias been adopted to the ftatute of li- 
mitations, in the cafes of corporate offices, eafements and bonds. 
But the ftatute of limitations, in cafes of ejeftment, only operates 
upon afts of adverfe poffeffion, not permitting an undifturbed pof- 
feffidn and aftual enjoyment to be defeated. In cafes of corporate 
offices, the King’s Bench proceeded upon the exercife of a difere- 
tionary power, and always in proteftion of a pofltive and aftual 
enjoyment. None of the cafes embrace the principle, that a right 
is loft by negleft, there having been no adverfe enjoyment ; and 
the proteftion is merely perfonal and individual. Upon the death 
of the corporator, the right reverts according to the original con- 
ftitution. f 

In rtfpeft to eafements, all the cafes are in fupport of pofltive 
afts, as the making windows : there an enjoyment was aftually ac- 
quired, which the court would not fuller to be defeated. There 
ipas a cafe in Surry, before Lord Mansfield , who laid it down, that 
an incorporeal right, which, if exifting, mufi be in confront ufe , ought 
to be decided by analogy to the ftatute of limitations. Mufi be in 


(4) The defendant*! coasfel, in Aft, obtained * bearing, but not without difficulty ; 
tad theindgnent of thacowt, in a great degree, coofifted in contpSainiog of the length of 
line which had been sccupiad spa a plat too plain ftr argument. 
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conjtant ufe % is emphatic. But non conJtat % that a right muft be in 
eonftant ufe, the exercife of which is attended with expence and 
rifle. The party has not fubm&tted to any a&ual inconvenience, 
which he might have avoided by the aflertion of his right ; he hat 
merely not deemed it neceflary to exercife a right,, which may or 
may not be beneficial, according to times and circumftances $ he hat 
not acquiefced in any a& tending to contradid or invalidate it. If 
A . buys of B. the coals under a piece of land, and of C. a right 
of road to thefe coals through a barren moor, and declines getting 
the coals for twenty years (the place continuing a barren moot), is 
the. grant void or loft ? Here, at the time when the mill was fuf- 
fered to fall into decay, the right was as great as if an original right 
to dam' up the water had been granted at that time. If, after fuch 
grant, the plaintiff had made a weir, and enjoyed it for twenty, 
years, the grant or right might be prefumed to have been furren- 
dered. That is a cafe of adverfe enjoyment •, but merely fufiering 
the river to run in its natural courfe, is reducing it to the cafe of a 
barren moor *, and the cafe of Eldridge and Knott eftablifhes, the 
pofition, that the mere non-enjoyment of an incorporeal right does 
not necefiarily induce the prefumption of its extinguifhment. With 
refpeft to bonds, a pcrfonal demand (hould, from the nature of it, 
be recently purfued, and the non-claim of twenty years is a ftrong 
prefumption of payment j but this is no wife fimilar in principle to 
a right connected with the optional mode of enjoying a real eftate. 

The court of Common Pleas have fince decided, in an action 
brought by the owner of a market at Southall , for erecting another 
market at Hayes y within three miles, that the ere&ion of pens, and 
the fale of cattle in them, for twenty years, was a clear bar to the 
right of a&ion. Holcroft v. Heel , i Bof. 400. 

The attempt to found a right upon an enjoyment of twenty years, 
was carried to the molt extravagant length, in a cafe which was 
brought to trial at Laticajler Summer aflizes, 1800. A defendant, 
in juftification of a trefpafs, pleaded that the owners of a mefluage 
had, from time immemorial, enjoyed the right of (hooting upon 
the plaintifPs land ; and it was intended to be proved, that the 
defendant and his father had been in the habit of fporting there up- 
wards of twenty years. But the counfel for the defendant did not 
perfift in an attempt which could only have fubjc&ed themfirives to 
equal ridicule with their client. 


The prefentdifeuffion has been compofed for (everal years, and J 
have ingrafted the fubftance of it into the view of the decisions of 

Lord 
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Lord Mansfield \ a work in which I have had the mortification to 
experience a total facrifice of a confiderable portion of affiduity and 
expence. Since that time, the fubjeft has been before the court of 
King’s Bench, in the cafe of Campbell v. Wtlfon , 3 Eqft. 294. The 
defendant had, for upwards of twenty years, ufed a way over the 
plaintiffs land, the right to which, if it really exifted, mult, 
from the circumftance of the cafe, neceflarily have commenced 
within thirty years ; hut there was evidence to (hew, that the pof- 
ieffion was adverfe : on the other fide, there were circumftances to 
fhew the probability of the claim having originated in miftake. Mr. 
Juitice Ghatnbre obferved to the jury, that it was probable that the 
enjoyment did originate in the miftake fuppofed \ but however that 
might be, if they were fatisfied that it was adverfe, and had conti- 
nued twenty years, it was fuflicient ground for prefuming a grant. 
Upon a motion for a new trial, Lord Ellenborough obferved, that it 
came to the common cafe of an adverfe pofTcfiion of a way for 
twenty years, without any thing to qualify that adverfe enjoyment 5 
and there was no reafon why the jury fhould not, as in other cafes, 
make the prefumption, that the defendant a£ted by right. Mr. J. 
Grope thought that in fubftance the queftion was left to the jury, 
whether the enjoyment originated in a grant, or in any other man- 
ner ? and therefore, he could not fay, but that upon the evidence 
the jury might not make the prefumption which they had done, 
though, had he been one of them, he did not know that he fhould 
have dared to do fo. Mr. Juftice Lawrence faid, no doubt adverfe 
enjoyment for twenty years, unexplained, is evidence fufEcient for the 
jury to found a prefumption that it was a legal enjoyment. Mr. 
Juftice Le Blanc thought that fuch length of enjoyment was fo 
ftrong evidence of a right, that the jury fhould not be direded to 
confider fmall circumftances as founding a prefumption that it arofe 
otherwife than by grant. The fame learned judge explained the cafe 
refpefting Hayes market to have only amounted to an intimation, 
that it would be left to the jury to find for the defendant, upon the 
ground of prefumption of a grant, after twenty years uninterrupted 
ufe. And Mr. J. Grofe faid, he affented to that cafe, as fo explained, 
but no further. 

In reviewing the preceding opinions, 'Mr. Juftice Grofe feems to 
concur in the opinion which I have endeavoured to maintain ; that 
the prefumption in thefe cafes is real matter of inference ; upon 
which the jury are, as in other cafes of circumftantial evidence, to 
exercife a genuine opinion asto the exiftence or ndn-exiftence of the 
fa£t in queftion. But I cannot concur with him in thinking, that 
fuch was really the fpirit of the directions to the jury in the parti- 
cular cafe. The otherjudges certainly appear to fupport the ficti- 
tious 
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tloas prefumption (a), that although, in point of fad, no legal title 
exifted, the adverfe pofleflion of twenty years was to be deemed 
fufficient to conftitute fuch title, and that the falfe fuppofition pf a 
grant, tleftroyed by time or accident, was the mode and form in 
which that right is to be maintained. 

(4) There are, in truth, two kinds of prefumption , ailed upon in the law, which fcarcely 
agree in any thing but the name : 1 ft, Inferences offadb really and bona fidt made ; as where 
a perfoo, having the recent pofleffion of ftolen goods, is pre(umrd to be the thief; a. Pre- 
fumptions of form; as where a fetisfied term is prefumed to be funendered, though, in ftft, 
no fuch thing is believed to have takeo place. And to the latter dafs, the practical appli- 
cation of the prefumption in queftion U certainly to be referred ; bccaufe in moft of the 
cafes, it is impoffible to fuppofe that any perfoo in his fenfes can believe the fad to be true, 
which it laid to be prefumed. Juries are never called upon to balance between the impro- 
bability of an enjovment having fubfifted for twenty yeara, without a legal grant, and tho 
oppofite and infinitely greater improbability, if fo gentle a term can be applied to what it 
abfolutely incredible, that within iwrnty years a deed creating a right, or even a grant 
from the crown (an a €t which muft be upon record), Ihould have actually been made, and 
that every trace of its exiftcnce fhould be loft and obliterated. 

In fa&, courts have departed from their proper province, whenever they have preferibed 
to a jury the inference which they are to draw from given fa&st and twenty years, or any 
other arbitrary period, can never be the ground of a legitimate inference ; which muft always 
depend upon the general combination of circumftances. 

In the cafe of Campbell v. fVtlfon, the jury were told, that if the enjoyment had been by 
leave or favour, or other out ft than at a claim or ajftrtion of a right , it would repel the pro- 
fumption of a grant : but this principle would deftroy the modern do&rine, fo far aa iclates 
<0 the enjoyment of lights, as has already been particularly ihewn. 

I will not contend that, after the decifions which have taken place, it may not be more 
convenient to the public, that the do&rine which has been extenfively a&ed upon in the 
enjoyment of real eftates, fhould be adhered to than departed from, though of very modern 
origin# This differs from the cafes in which 1 contend for the departure from erroneous 
precedent, on account of the confequences being merely profpe&ive t but I fhall ever retain 
Che fcntiment, that the introdu&ion of fuch a do&rine wai a perverfion of legal principles, 
.and an unwarrantable aflfumption of authority. See the cafes upon this fubje&, collected in 
Mr. Serjeant William' % note to Yard v. Ford , x Sound. 175. 
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(Referred to Vol. I. p. 474.) 


On the Law of Evidence • 

SECTION I. 

General Preliminary Obfervatiom . 

N O part of jurifprudence is of greater importance than the law 
of evidence : for the adminiftration of juft ice muft neceflarily 
be preceded by the inveftigation of truth, and the application of 
the law mult in every cafe be founded upon the eftablifhment of the 
fa£ts. 

In adverting to this fubjed, we perceive one of the (trongefl 
contrails between moral and legal obligation. In the difcharge of 
moral obligation, every man is a witnefs to himfelf with regard to 
his own condud and intentions ; but, in enforcing legal obligation, 
one man is called upon to form an eltimate of the motives and con- 
dud of another, of which in general hd can only have an imperfed 
knowledge, and muft ad from reprefentations fubjed in their na- 
ture to every gradation of error and deception. 

The two important objeds to be provided for in eftablifhing a 
fyftem of evidence, are the manifeftation of truth, and the exclufion 
of falfehood ; but from the imperfedion of human knowledge ahd 
perceptions, the full attainment of thefe is often impoflible ; the 
latitude which is requifite for the one is inconfiftent with the 
caution which is too often necefTary for fecuring the other; 
an exceflive ftridnefs, excluding the admiflion of truth, for the 
purpofe of guarding again!! the dangers of falfehood, is equally 
attended with a falfe imprefEon injurious to the interefts of juftice ; 
the negative falfehood, in the one cafe, being no lefs repugnant to 
an adequate representation of the fad upon which juftice' is to 
decide, than the politive falfehood on the other ; and the' withhold- 
ing an adual right being not lefs an ad of injuftice, than the 
commifEon of an adual wrong. Whatever rule is eftablifhed in 
general, for the purpofe of fecuring thefe jefpedive advantages, 
and avoiding either of thefe oppofite incoveniences, muft, from the 
very nature of the fubjed, be frequently defedive, or erroneous 
VoL* II. L in 
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in its particular application ; and all the perfe&ion which judicial 
wifdom can apply, mult only confift in the adoption of fuch a fyf- 
tem as may, with reference to the ftate and condition of fociety, be 
productive of the greateft fum of advantage in the whole. 

In examining the general principles of this fubjed, we difeern 
two different kinds of very diitinguiihable from each other : 
the firft, embracing thofe which at their occurrence are necefTarily 
fufceptible of fome indifputable monument of authenticity, fuch 
as the pronouncing a judiciaKentence $ the other, comprizing ads 
of which the traces can only be preferred in the memory of thofe 
who were the witneiTes of them, fuch as offences and injuries ; but 
between thefe are .various intermediate degrees of fubjc&s, fufeep- 
tible in their nature of fimilar gradations of authenticity. 

The intcrcft of fociety is greatly promoted, by eftablifhing 
. authentic criteria of judicial certainty, fo far as this objedt can be 
effe&uated without materially interfering with the claims of gene- 
ral convenience. Where the a£ks which may become the fubjeft 
of examination will admit of deliberate preparation, and the pur- 
pofes of them evince the propriety of a formal memorial of their 
occurrence, more cfpecially when they are from their nature lubjedt 
to error and mifreprefentation, it is reafonable to expedt that thofe 
who are intcrefted in their prelervation ihould provide for it in a 
manner previoufly regulated and eftabiifhed, or that, in cafe of ne- 
gleft, their particular intereft fliould he deemed fubordinate to the 
great purpofes of general fertainty. But it is alfo certain that this 
fyltem of precaution may be carried too far, by the exadtion of for- 
malities, cumberfome and inconvenient to the general intcrcourfe 
of civil tranfadrions ; the fpccial application of thefe principles 
mull be chiefly governed by municipal regulations : but as a gene- 
ral observation, it is evident that the great excellence of any particu- 
lar fyftem mult confift in requiring as much certainty and regula- 
rity as is confident with general convenience, and in admitting ns 
much latitude to private convenience as is confident with general 
certainty fcnd regularity. It may l>e added, that for thefe purpofes 
every regulation Ihould be attended with the nioft indifputable 
perfpicuity ; and that the eftablilhed forms Ihould be cautioufly 
preferved from any intricacy or itridtnefs, that may tend to perplex 
and embarrafs the fubjc&s which they were defigned to elucidate, 
and to endanger and deftroy the fubftauce which they were in- 
ftituted to defend (a). 

SEC- 

(e) The annuity aft Si a Arons tnAance of the application of formal rtquifitea, the de- 
Mt of 'which it fobverfive of the tranfi&ioo In numeroue inftances, where there 
could not be poffibljj any other intention than a ftri6 and fair compliance with ati direc- 
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SECTION II. 

Of the Onus Frobandi. 

The principle, tc that he who alleges himfelf to be die creditor 
of another, is obliged to prove the fa& or agreement upon which 
his claim is founded, when it is contefted; and that, on the other 
hand when the obligation is proved, the debtor who alleges that he 
has difcharged it, is obliged to prove the payment,” is clearly one of 
thofe propositions in which every fyftem of jurifpradence xnuft 
concur in general, whatever particular rules may be adopted, at 
to the mode and form of the allegation by which the neceffity of 
fuch proof is to be determined. 

That precilion of allegation, which is required by the English 
rules of fpecial pleading, is particularly well calculated to afeertain 
the incumbency of the proof, which is to be made by the refpe&ive 
parties; and the principles which regulate the obligation of proof, 
where ftriftnefs of pleading is required, may frequently affift in the 
expofition of the law, where the allegations are of a more general 
nature. 

The fame rules which preferibe the original obligation of proof, 
will alfo be frequently material in deciding upon the application of 
it, where the oppofite proofs are fo much in confli£t, either in re- 
fpe£t to the credibility of teftimony, or the inferences to be de- 
duced from admitted fads, that the mind, upon a patient and atten- 
tive confidcration, is unable fatiafa&orily to form a conclufion 
upon their relative force ; fince it is manifeft that whoever is un- 
der the neceffity of eftablifhing a given allegation, muft adduce, not 
merely an equality, but a preponderance of proof. 

It is fometimes too generally contended, that in cafe of oppofi- 
tion of teftimony, the plaintiff, on whom it is incumbent to prove 
the cafe, muft maintain his right to recover by an abfolute pre- 
ponderance of teftimony ; but this is only true fo far as it is re- 
quifite to eftabliih a prefumptive and prima facie cafe ; and when- 
ever a fixed and undifputed point is eftablifhed by either party, it 
is from that point that the conflift muft commence, whether in 
thofe cafes where the allegations are particular, or in thofe where 
the whole matter in difpute is open upon general pleading. Thus, 
if a plaintiff eftablifhes a poffeffion of any article taken from him by 

tiont. fiThc abufes id which the contraft was fubje&, induced the leflllatvre to preferibe 
certain indications for their notoriety ; but in the conftredlion of she prsvifione. adopted 
ibr this purpofe, a fyftem of chicane has bun tftablifeed of fo cctenfife a nature, as at- 
moft to deftroy any certainty or confidence in the eppartnt Mfolariry cf the central, and 
fiU incidental accompaniment*. 


the 
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the defendant, add the defendant aflerts a right of property, upon 
which the evidence given by the fdpeltive parties does not lead to 
a decifive preponderance ( the decifion fliould be in favour of the 
plaintiff ; his pofleflion being sui adequate title, until a fuperior pro- 
perty -is proved by a preponderance of evidence on the other fide. 
So, if an heir at 'law claims as a plaintiff in ejeftment, and his con- 
’fimgufnity is eftabRflied Or admitted, he will be entitled to the 
advantage id cafe of equivalent proofs, in affirmance or contradic- 
tion of an adverfe wilL If the refpondent, in a feffions appeal, 
fives an original fetflcment with the appellant, the obligation of 
proof is transferred, and the eftabliihing a preponderance of evi- 
dence of a fabfequent fetdement becomes the bufinefs of the ap- 
pellant. And, generally, whoever aflerts a claim, or negatives a 
claim, which without contradi£Hon would be fufficiently eftablifh- 
ed, mult fu^port his pofifion either by circumftancts inducing a 
legal preemption in his favour, or by proofs in oppofition to what 
die law prefumes againft him, or refpe£ting which the law is paf- 
five in riot eftabliihing any prefumption on the one fide or the 
Other. 

A confuGon in pra&ice, which I have occafionally been witnefs 
to, has induced me to ftate the preceding obferyations, in them- 
fehres efficiently obvious, with fome particularity and perhaps 
prolixity. 

They coincide in fubftance with the general pofition of Gilbert, 
« that in ill courts of juftice the affirmative is to be proved, for it 
Is efficient to deny what is barely affirmed until the contrary be 
proved ; and this is a rule both in the common and civil law. The 
civil law fays, Probatio imponitur A qui a l It gat, negantis autemper 
rerum naturam nulla eft probatio. But where the law fuppofes the 
matter contained in die iflue, there the oppofite party muft be put 
to the proof of it by a negative, as in the Iflue ne unques accouple 
on loyal matrimonie , the law will fuppofe the affirmative without 
proof, becaufe the law will not eafily fuppofe any perfon criminal, 
and therefore the defendant muft begin with proving the nega- 
tive («).” 

(i) Mr. hefft t in his edition of Gilbert , very frequently takes greater liberty with the 
text of his author than the functions of an editor will fairly warrant. At this place his 
Interpolation of the text involves a complete inconfiftency from the paflfage which he 
{jrsfr&s to ttpound. After the words shove mentioned, he adds, « that the marriage was 
lawful .' 9 Now the teat of Gilbert means that a marriage dull be prefumed good ; and 
that the defendant who impeaches it by his plea, (hall be put to (hew that it was 
not (bp at the Amo tidsc the plaintiff having averred a general illegality, the. defendant, 
from the oeceffity of the cafe, is pot to diew on what marriage, under what circumftauces 
and qualifications ho raliea. It is themfbre in truth the defendant muft begin by offering 
evidence to prove the legality of the mwriage. 

6 In 
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In an information againft Lord Halifax , for refufing to deliver 
up the rolls of the auditor of the exchequer, the court of exche- 
quer put the plaintiff upon proving the negative, viz. that he did 
not deliver them up; for a perfon (hall be prefumed duly to exe- 
cute his office, until the contrary appear. Bull. N. P. 298- 

In a very recent cafe, an aftion was brought againlt the Eajt 
India Company, for putting an inflammable fubftance on board a 
(hip, without giving fufficient notice thereof to the captain ; and 
it was refolved, that the proof that fucli notice had not been given 
lay upon the plaintiff. Lord Eflenborough , in delivering the opinion 
of the court, faid, that where any aft is required to be done on 
the one part, fo that the party neglefting it would be guilty of a 
criminal negleft of duty in not having done it, the law prefumes 
the affirmative, and throws the burthen of proving the contrary, 
that is, in fuch cafe, of proving a negative, on the other fide. 
Williams v.E. 1 . C. 3 Eajl % 192. 

To a plea of infancy, the plaintiff replied a confirmation after 
the defendant came of age, and merely proved a promife ; and it 
was held to be incumbent upon the defendant, to prove his being 
under age, that being a matter within his own knowledge, which 
it might be impoflible for the plaintiff to prove. Bullcr J. faid, lie 
did not agree to a general polition, to the extent in which it was 
laid down, that the plaintiff is hound to prove every thing which he 
alleges. For in aft ions on the game-laws, although it is necef- 
l'.iry to allege that the defendant was not qualified, yet the plain- 
tiff need only prove the offence ; and then, if the defendant is really 
qualified, it is incumbent on him to lhew it. Grofe J. faid, it is 
prefumed that when a man conirafts, he is of proper age to con- 
traft, until the contrary be (hewn. Borthwick v. Car rut hers , 
1 T. R. 648. 

A debtor of a bankrupt, fetting ofF notes of the bankrupt in- 
dorfed to himfelf, mult prove that they were indorfed to him be- 
fore the bankruptcy ; and by AJbhurJl J. — It is a general rule of 
evidence, that in every cafe the onus probandi lies upon the perfon 
who wifhes to fupport his cafe by a particular faft, and of which 
he is fuppofed to be cognizant. Dichfcn and ethers, ajfgnees , v. 
Evans , 6 T. R. 57. 

In an aftion for lofs by barratry of the matter, upon a policy of 
infurance upon goods, a barratrous aft being proved, it was object- 
ed that the plaintiff ought to have (hewn, that the maiter was not 
alfo the owner or freighter of die {hip, in which cafe no barratry 
could be committed ; but it was ruledf that it was not incumbent on 
the plaintiff to make fuch proof, for that would be calling upon him 
to prove a negative, and the proof of the faft, which operator in 4if- 
charge of the other party, lies upon him. Rofs v. Hunter , 4 T. R f 33 
Vol. II. M The 
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The pofition incidentally mentioned in one of the preceding 
cafes, that in an aElion upon the game laws, it is not neceflary for 
the plaintiff to prove the defendant's want of qualification, is al- 
ways followed in pra£lice ; but it is a difputed point whether that 
doftrine extends to fummary convictions before judices of peace ; 
and the judges of the King’s-bench were equally divided upon that 
queftion, in the cafe of The King v. Stone % i Eaft, 639. A cafe of 
The King v. Jarvis , in which a conviction was held bad, the want 
of the feveral qualifications required by law, not being alleged in 
the information, or fnewn by evidence, was much relied upon by 
Lord Kenyon and Mr. Juftice Grofe, in fupport of the neccffity of 
negativing the qualifications by evidence;' but it is evident, that any 
opinion of the neceflity of giving fuch evidence was in that cafe 
fuperfluous, the neceflity of negativing the qualifications in the in- 
formation being a ground abundantly fufticicnt for fetting afide the 
conviclion. It is remarkable, that whilft Lord Kenyon was very 
tenacious of the authority of one cafe, he obferved, with reference 
to another, that he had often thought there was found fenfe in 
what was once faid by Lord Ch. J. Eyre, that the fooncr a bad 
precedent was gotten rid of the better. The judges gave their 
refpeftive opinions, as to the principle of requiring fuch evidence. 
Lord Kenyon argued in fupport of fuch requifition, and of the nc- 
eeflity of keeping a drift hand over the fummary proceedings of 
uuigi Urates. Mr. Jufticc Grofe evidently fuhniittcd to the fuppofed 
weight of authority, in oppofition to his own opinion, refpefting 
the reafon of the cafe. Mr. Juftice Laurence and Mr. Juftice Le 
Mane thought the evidence not rcqnifite ; the latter faid, <c I do 
not know that there are different rules of evidence, in cafe of pro- 
ceedings before magi ft rates, from thofe which apply to actions in 
the courts above. And if the court were to determine, that it was 
neceflary for the witnefs to negative the defendant's qualifications, 
K do not fee why it inuft not be equally neceflary to give the ftunc 
evidence before a judge and jury, in an action for the penalty. 
Whatever is an authority for the one mult, I think, equally bind 
the other.” 

Whatever may be hereafter determined refpefting the law, I 
conceive that there can be little doubt refpefting the tcafon of the 
opinion laft cited. The forms of proceedings before different tri- 
bunals arc in their nature matter of arbitrary regulation, but the 
general principles of natural reafon and juftice, which ought to de- 
termine the adminiltratinn of the law refpefting evidence, where 
no pofitive iuftitutions intervene, ought to be equally the rule of 
conduft pf die higheft tribunal and the loweft. 

According to the praftice which formerly prevailed at fome 
qr.art.T-frflu/ns, the 'appellants a gain ft an order of removal were 
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bound, iii the firft place, to Ihew the fettlement of the padpWOut of 
their own parifli. Vid. Rex. v. Woodford > Cald. t$6. This rule 
feems utterly repugnant to principle ; becaufe a removal to a parifli 
is in the nature of an affirmation that the fettleinent is there, and 
fhould be founded upon fome evidence of the faflt. The rule that 
an order confirmed is good againft all the world, but an order re* 
verfed is only conclufive between the particular parifhes, ftrongly 
indicates where the original proof fhould be ; and fhews that an 
order fhould only be confirmed upon evidence of an a£tual fettle- 
inent, and that it may be reverfed for defeft of proof \ and I be* 
tieve that the pra&ice alluded to is now univerfally exploded. 

SECTION III. 

Qf the Rule requiring the hejl Evidence the Nature of the Cafe will 

admit . 

All fyftems of law recognize a leading diftin&ion between writ- 
ten and verbal evidence ; and written evidence is fubdivided into 
feveral clafies of relative fuperiority and inferiority, beginning with 
public authentic a£ts, and dcfcending to private memoranda. Writ- 
ten evidence is fuperior to verbal, as it is by no means equally lia* 
ble to mifconception, or mifreprefentation* And an original is, 
for reafons equally evident, fuperior to a copy. 

A grand rule of widence in the Englifh law is, that the bed 
evidence muft be given, which the nature of the cafe will admit ; 
a flight ambiguity in the expteflion of this rule may, and frequent- 
ly does, lead to confiderable mifconception, in thofe Who are but 
fuperficially acquainted with the laW, and who fometimes conceive 
not only that it is incumbent upon a party to give the beft attain- 
able evidence of efcifting circumftances, but that the circumftances 
themfelves muft be fuch as give the mod diftiud poflible view of 
the difputed faflfc ; and izl other cafes, where the circumftances of 
the cafe ate not fufceptible of legitimate evidence, that evidence, 
in its nature inadmiifible, may be allowed as a fubftitutc \ both of 
which errors I have known to be the fources of judicial determina- 
tions, but it was in courts the judges of which have not necefia- 
rily a profefllonal connection with the law, although very exten- 
fively engaged in the adminiftration of it. But Lord Ch. Baron 
Gilbert^ whofe law of evidence is the molt ufeful guide in invef- 
tigatiftg the general fubjefib before us, obviates the firft mifeoncep- 
fion by obferting, that die true meaning of the rule of law, that 
requires the greateft evidence thar tie nature of the thing is capa- 
ble of, is this. That no fuch evidence fhall be brought, which em 
rei naturd fuppofea (till a greater evidence behind, in the party’s 
own pofTeffion * for fuch evidence is altogether infufficient, and 
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proves nothing, 'for it carries a preemption with it contrary to the 
intent for which it was produced ; as if a man offers a copy of a 
deed, or will, where he ought to produce the original, this carries 
a preemption with it, that there is fomething more in the deed, 
or will, that makes againft the party, or elfe he would have pro- 
duced it, and therefore the copy is not evidence, and cannot weigh 
any thing in a court of juft ice. The fame principle is expounded 
more fully ip a very elaborate judgment of one of the courts of 
Sforth Carolina^ (upon a queftion which, in an Engliih court, would 
not admit of much debate, the neceflity of a deed being attefted 
by a fubfcrihing witnefs,) from which I (hall tranfcribe the fol- 
lowing extraft, as affording not an unfavourable fpecimen of the 
juridical reafoning which prevails in thofe courts. “ There is but 
one decided rule in relation to evidence, and that is, that the law 
requires the beft evidence. But this rule is always relaxed upon 
two grounds, either from abfolute neceflity, or a neceflity prefumed 
from the common occurrences amongft mankind. The rule is not 
fo ftubborn but that it will bend to the neceflities of mankind, and 
to circumftances not under their control. The rule is adopted 
only to obviate the fraud of mankind : one fliall not deceive the 
jury by offering a lefs convincing teftimony to eilablifh his point, 
when it appears there is a proof more elucidative of the point dn 
controverfy in his own power, which, perhaps, he does not offer, 
bccaufe it would be decifive againft him. It was never meant to 
exclude die party from juftice, merely becaufe he had not, through 
ignorance, provided himfelf originally with the beft evidence it was 
poflible for him to provide ; for then two witnefles would be better 
than one, a hundred than two, and fo on progreflively. A writ- 
ing would be better than a parol contraft, a deed better than either, 
and a record better than all. Neither was it intended to deprive 
any one of juftice, when, without any default in himfelf, he had 
loft the better evidence, which he had provided originally. It firft 
deprives him of the power of impofing upon us, and then lays 
itfelf open to be relaxed as circumftances fhall, in juftice, require. 
Thcfe circumftances are of two kinds, thofe founded on abfolute 
neceflity, and thofe founded on a neceflity occafloned by the occur- 
rences which are common amongft mankind.” 

The greater part of the particular fyftem which is eftablilhed re- 
fpe&ing the law of evidence, may be regarded as an amplification 
and expofition of this general rule. 

It is to be obferved that this, as well as moft other rules of evi- 
dence, are chiefly referable to the admiffibility of the proof re* 
quired, and of courfe are preliminary to any confiderations refpeft- 
ing its weight and efficacy. But the fame principle whichdidkates 
tl.e rule, concerning the admiffion of evidence, may be often ad- 
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vantageouily applied in the difcuflion of its effe&. The infinite 
variety of tranfa&ions which occur in the intercourfe of fociety, 
mud in general prevent the adoption of a fyftem for determining 
what evidence fliali be requifite for the decilion of any contefted 
fafi, not requiring the formality of a written atteftation ; but when 
weaker and lefs fatisfaftory teftimony is tendered in fupport of a 
fa ft, the nature of which will admit of illucidation, from proofs of 
a more diredt and explicit charadter, the fame caution which re- 
je&s evidence of an inferior degree, when higher evidence might 
be produced, will awaken fufpicion ; and it will reafonably be fiip- 
pofed, that a more perfeft expofition of the fubjedk would have 
laid open deficiencies and objections, which a more obfcure and 
uncertain reprefentation was intended to conceal. But there is 
ftill an important diftin&ion to be attended to : the rules for the 
admilfion of evidence are abfolute and imperative, and will not 
admit of any relaxation from confiderations of inconvenience 
and expence ; whereas, in forming a judgment upon the ade- 
quacy of teftimony, in particular calcs, circumftances which re- 
move the caufe of fufpicion may alfo be admitted to obviate the 
effedt. 

% 

Although the rule of law is for the moft part confined to the 
known ranks and degrees of evidence, there are inftances of its 
application to the more or lefs adequate reprefentation of fa&s. 
Thus in the cafe of Williams againft the Ea/l India Company, 

3 Eajlt 192. referred to upon another ground in the preceding 
fedtion, it was alleged, that an inflammable fubftance had been 
put on board a Ihip, without giving a proper intimation. It ap- 
peared to be the duty of the condudlor of military ftores, to carry 
the goods on board, and of the chief mate to receive them ; the 
mate was dead, and no evidence was given of what palled between 
him and the conductor of ftores a , but it was proved by the captain 
and fecond mate, that no communication had been made to them, 
of the nature of the fubftance in queition. It was obje&ed, and 
decided, that the officer who had put the article on board ought to 
have been examined. Lord Ellcnborough , in delivering the opi- 
nion of the court, faid, The queftion is, whether the plaintiff has 
given fulficient primd facie evidence of the want of notice, to have 
gone to a jury ? and we are of opinion 'that he has not. The belt 
evidence (hould have been given of which the nature of the thing 
was capable. The bell evidence was to have been had by calling, 
in the firft inftance, upon the perfons immediately and officially 
employed in the delivering, and' in receiving, the goods on board, 
who appear, in this cafe, to have been the firft mate on the one 
fide, and the military conductor on the other. And though one 
of thefe perfons, the mate, was dead, it did not warrant the refortihg 
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to to inferior and fecondary fpecies of teftimony, viz. the prefump* 
1900 and inference arifing from a non-comnAunication to other 
perfons on board, as long as die military condu&of, the other 
living witnefs, immediately and primarily concerned in the tranf- 
a&ion of (hipping the goods on board, could be reforted to (/i). 

The preference of written to parol evidence is a firft principle 
of the law ; but fometimes where a writing itfelf does not con- 
ftitute the very a& under inquiry, but is only evidence of the ex- 
sftence of a diftinfl collateral fad, parol evidence may be allow- 
ed in refpe& to fuch fad, in the abfence of, or even in oppofition 
to, the evidence furnifhed by the writing. This fubjed will be 
examined at length in a following fedion, and is only referred to 
at prefent as introdudory to the following cafe, which is Hated 
here with a view to affift in the expofition of the general prin* 

tiple# 

The plaintiff had advanced feveral fums of money to the defends 
ant, which he entered in his book; and the defendant figned the 
feveral pages which were not ftamped. At a fubfequent time, a 
clerk of the plaintiff examined the book with the defendant, who 
admitted the entries to be corred. It was agreed that the book 
could not be given in evidence, as it confifled of receipts unftamp- 
ed } but it was contended on the part of the defendant, that the 
book was the belt evidence of the items fo admitted, and was 
ncceflkry to be produced; but the court decided otherwife. Lord 
Kenyon (aid, that the fubfequent verbal acknowledgment, that the 
defendant had received the money, was evidence to go to the jury 
pf his having been furnifhed with it. Grofe % J.— The evidence was 
not of a receipt but of a verbal admilhon, proved not by the figna- 
ture to (he account, but by the teftimony of the witnefs, to whom 
the admiflion was made. Lawrence , J. — If there had been no 
fignature, it could not be pretended but that if the witnefs had ufed 
fhe book, to afk the .defendant if he had had the fums contained in 
It, his admiflion would have been evidence. And the fignature can- 
not make it lefs evidence for the purpofe for which it was pro- 
duced. Le Blanc , J.— The objeftion is, that there can be no 
• Verbal admiflion pf a party having been furnifhed with articles it\ 

(*) tn the above cafe It mu ft be obvious tjwt there would be an avorfion to calling the 
•Acer in queftioji, whofe own intereft , would be fo much in oppofition to that of the party 
- pequireJ to produce him, that his evidence might have been obje&ed to as incompetent, if 
pddoced 00 the part of the defendant. With proper deference, I cannot but entertain the 
Idea, that th* non-produQion of thia witnefs was not fo moch a ground of objection to tha 
•dmi Ability of the other evidence, as of obfervstion upon the efifedt of it j and even that 
fubjeft to very firong obfcrvatfon, on thwoppofite fide, of the rcafopabtenefs of apprehendins 
A biu in the witnefs, ioconfilbnt with fairnefs and impartiality, whilft any imputation 
|dfif>| from the party producing him would fag repealed, by a dampur again# impeaching 
the veracity ofa witneff produced by theafcjrc** 
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an account, to which he has affixed his fignature ; but that cannot • 
be fupported. Jacob v. Lindfay , i Eaft % 460 • . 

There are tome cfafes, in which prefumptive and primi fade 
evidence of a neceflary fadl is allowed, although the nature of the 
fubjeft would admit of evidence of a higher and more authentic 
kind. Thus, in an adlion for defamation of a perfon in his charac- 
ter of an attorney, it was held not to be necefTary to prove the 
plaintiff’s admiflion; and Buller , J.faid,That in the cafe of alL peace 
officers, juftices of the peace, conftables, &c. it was fufficient to 
prove that they adled in thofe charadters, without producing their 
appointments, in actions brought by attornies for their- fees, the 
proof now infilled upon has never been required. Neither in a&ions 
for tithes is it neceflary for the incumbent to prove prefentatiou, 
inftitution, and induction ; proof that he received the tithes, and 
a&ed as the incumbent, is fufficient, Berryman v. Willy 4, T. R, 
366. And in a very late cafe it was held in an a£tion, upon a 
policy of infurance on a fliip, that the mere fadl of pofleffion as 
owners was fufficient and primA facie evidence of ownerfhip, with- 
out the aid of any documentary proof or title deeds on the fubjedt, 
until fuch further evidence fhould be rendered necefTary in fupport 
of the primd facie cafe of ownerfhip which they made, in confe- 
quence of the addu&ion of fome contrary proof on the other fide, 
Robertfon v, French , 4 Eajl> 130. 

SECTION IV. 

Of Public Evidence • 

Written evidence is, by Gilbert , divided into public and private, 
and the former into records and matters of inferior nature. 

Records are defined by hint to be the memorials of the legifla- 
ture, and of the king’s courts of juflice (0), and are authentic be- 
yond all manner of contradidtion. * But as thefe are placed in pub- 
lic depofitaries from which they cannot be delivered out, the 
copies of them are allowed as fufficient evidence ; but a copy of a 
copy is not evidence, for to that cafe the reafon of neceffity does not 
apply ( 4 ). 

Adis of parliament, which are the firfl fort of records, are either 
general or private. The firfl are defined to be fuch as relate to the 
kingdom in general j and the fecond, to the concerns of private 

(«) This definition cannot be admitted to be very exa& f for it is not every memo- 
rial of all the king*! courts of juft ice, chat is diftinguifiied by the name of a record j and 
there are other records betides thofe enumerated, fuch as patents, and afts affcQing the 
royal revenue. 

(6) See feme obfemtions rebelling the copy of a copj of a deed ia the next fedion. 
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perfons ; but many &fts, .private in their nature and operation, are 
exprefsly declared to be public, and in that cafe have for all 
technical purpofes the fame effeft. 

It is faid by Gilbert , “ That of general afts of parliament, the 
printed ftatute book is evidence, not that the printed ftatutes are 
the perfeft and authentic copies of the records themfelves, for there 
is no abfolute afliirance of their exaftnefs; but every perfon is 
fuppofed to apprehend and know the law which he is bound to 
obferve, and therefore the printed ftatutes are allowed to be evi- 
dence, becaufe they are hints to that which is fuppofed to be 
lodged in every man’s mind already ;” but this mode of dating the 
fubjeft docs not appear to be perfcftly accurate ; for the general 
law of the land is not in legal contemplation the fubjeft of evi- 
dence («), but of univerfal knowledge ; and evidence relates to 
queftions of faft, and not to points of general law. Private afts 
(which, as Mr. Peake judicioufly obferves, are not confidered as 
laws but fafts) mull be proved like other records, which is done 
by proving examined copies. The printed copy of a private aft 
of parliament is not in general good evidence, without being ex- 
amined with the roll; but Mr. Jullice Buller dates fome cafes, which, 
on account of the notoriety of the fubjefts that they concern, ap- 
pear to be confidered as exceptions to the general rule.; fuch as 
the aft for Bedford Level , for building Tiverton , &c. I think, how- 
ever, that an exception of fo vague a nature would now fcarcely 
be allowed in praftice. 

The written laws of other countries, when they become material 
in the Englijb courts, mud be proved by examined copies ; and 
this rule at common law applied to the datutes of Ireland ; but by 
Stat. 41 Geo. 3. c. 90. § 9. it is enafted, that the copy of the 
ftatutes of England \ before the union with Scotland , and of Great 
Britain , fince publifhed by the king’s printer, fhall be conclufive 
evidence of thofe ftatutes in Ireland , and the copy of ftatutes paf- 
fed in Ireland prior to the union, and publifhed by the king’s 
printer {hall be conclufive evidence in Great Britain. 

It is not my intention to enter into a difeuflion of the particular 
grounds which diftinguifh a public from a private aft, or of quef- 
tions rtfpefting the cafes, where an aft may or may not be given 
in evidence, without being fpecially pleaded ; I fhall merely ad- 
vert to an error of Gilbert , which is continued by Mr. Juftice Bui- 
ler 9 and is nearly allied to one already mentioned. Thefe eminent 
writers obferve, that there are cafes in which both public and 
private afts mud be pleaded, *and that is when they make void 
folemnities ; for in this cafe the conftruftion of the law is not 
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that the folemn contrail* (hall be deemed perfied nullities, but 
that they are voidable by the parties prejudiced by fuch contrails. 
But this ftatement feems inaccurate ; for although it may be necef- 
iary to plead fpecially a matter of defence arifing from a public 
ftatute, that differs very materially from the pleading the ex. 
illence of the ftatute itfelf, which i? requifite with refpeit to pri* 
vate ftatutes, when they are the direil foundation of a claim or 
defence, and not merely evidence in fupport of an ilfue upon fads 
otherwife fufficiently alleged; whereas, every public ftatute U 
judicially known, and it is only necefiary to plead thofe fails, 
which the ftatute may render material. What is pleaded is not 
the ftatute, but the application of it; fuch fpecial pleading is 
equally necefiary, when a fpecialty is to be avoided by matter of 
defence at common law, as fraud or force ; but it was never faid to 
be necefiary, that the common law allowing fuch objedions was 
to be alleged in pleading. 

The records of courts of juftice are conclufive evidence of the 
ails done by fuch courts, fo that no evidence can be offered, to 
fhew that the decifion of the court was otherwife, than fuch as it 
appears by the record to be. 

Thus, where a perfon not party to a former caufe, (the verdiil iq 
which was offered as evidence againft him,) endeavoured to fhew 
that the finding of the jury in that caufe was entered upon a. par- 
ticular iffue by the miftake of the officer, it was held, that as this 
evidence went to impeach the authenticity of the record, as to the 
fail of fuch finding, it was not adqufiible. Rted y. Jackfon , 
* Ea fl> 355 - 

How far a perfon, not party to a former proceeding, is afieded 
by whatpafied thereon, is a fubjeil of diftind confideration, which 
will be adverted to in another place. 

But although it cannot be a matter of examination, whether a 
judicial a d or proceeding was different from what it appears by 
the record to be, the record is not conclufive evidence, with re- 
gard to the fads expreffed in it, except fo far as the truth of fuch 
fads is necefiarily imported, in an admifiion of the accuracy of 
record itfelf. For inftance, a record of the convidion of an offen- 
der, is deemed conclufive as to the commiifion of the offence ; but 
as the time fpecified in the indidment is not of the eflence of the 
charge, it may be falfified by evidence. 2 Hawk. P. C. e. 15. (of 
avoiding judgment), f. 2. 

So a judgment in ejedment is conclufive evidence in an adion 
for mefne profits of the plaintiff’s title, at the time ftated in the 
demife ; but as to the length of time that the defendant has oc- 
cupied, it proves nothing. AJltn v. Purlin , 2 Bur. 665. Upon 

the 
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thefamei principle, the general relation which any aft of a court 
of record has to the firft day of the term may be corrected by evi- 
dence, where the juftice of the cafe requires a diftinftion. Thus, 
if a caufe of aftion has accrued fubfequent to the beginning of the 
term, evidence may be 'given of the aftual commencement of the 
aftion) being fubfequent to the caufe of it. Morris v. Pugh , 3 
Sur. 124 1* P £r Lord Mansfield, ** The bill by fiftion oflaw relates 
to the firft day of term ; but fiftions of law hold only in refpeft of 
the ends and purposes for which they were invented ; and when 
they ate urged to an intent and purpofe, not within the reafon and 
policy of the fiftion, the other party may fhew the truth.” But 
fiftions are not allowed to be contradifted, fo as to defeat the pur- 
pofe for which they were introduced. 

An officer whofe bufinefs it is to keep the records, may be ex- 
amined as to the ftate and condition of them, but not as to the 
matter of the record. Leighton v. Leighton, 1 Str. 210. And if 
words have been (truck out fo as to render a record erroneous, 
witnefles may be examined, to (hew fuch words were improperly 
(truck out ; but not tp falfify the record, by (hewing that an al- 
teration, whereby the record was made correft, was improperly 
made. Diclfon v. Fijher, t Bl. 664. 4 Burr. 2267. 

There arc various modes of authenticating the copies of records, 
as under the broad . feal, or the feal of a court ; and of copies not 
under feal, there are office copies, and (worn copies ; the former 
of thefe are deemed authentic, when made by an officer traded to 
that purpofe $ but a copy made out by an officer who is not fo in- 
truded, is merely as the aft of a private man, and is no evidence; 
but the more particular expolition of thefe didinftions, which I 
could merely tranferibe from Gilbert, and Buller, would exceed the 
purpofe of the prefent examination. 

Next to records are the proceedings of the Courts of Chancery, 
and other courts not of record, of which copies are alfo allowed to 
be given in evidence, becaufe as thefe matters lie for the public 
fatisfaftion, every man has a right to their evidence, and they can- 
not be in feveral places at the fame time. The journals of the 
Houfe of Commons are alfo afts of a public nature which are not 
records. Mr. Douglas, in his report of the trial of Lord George 
Gordon, after mentioning that fworn copies of certain entries in 
the journals of the Houfe of Commons were produced and read 
in evidence without being objefted to, fubjoins a note in which 
he fays, that he therefore prefumes that fworn copies of the jour- 
nals of parliament are clearly evidence, though he has known it . 
difputed, that it is a general notion that copies of nothing but re- 
cords are admiflable, if the original cxifts. He mentions a cafe in 

which 
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which an application was made £or die Eafi India Company,^ pro* 
duce their books, on the ground that copies from them qould not 
be read* But the Court of King’s Bench denied that to be the 
rule, and mentioned fcveral cafes where matters not of record were 
admirable *, as copies of court rolls, of parifti regiftcrs, fee. And 
JLord Mansfield exprefsly faid, that the copies of the journals of 
the Houfe of Commons were evidence ; and that he remembered 
a cafe in which the Speaker of the Houfe of Commons made a 
point that the copies (hould be offered in evidence. The court 
added, that the rcafon founded upon inconvenience for holding it 
not neceffary to produce records, applied with ftill greater force as 
to fuch public books, as the transfer books of the Eafi India Com* 
pany; for the utmoft confufioo would enfue, if they could be 
tranfported to any the molt diftant parts of the kingdom, when* 
ever their contents fhould be thought material on the trial of a 
caufe. Mr. Douglas^ therefore, infers the corred principle to be 
as laid down by Lord Holt , that whenever an~original is of a public 
nature, and would be evidence if produced, an immediate fworn 
copy would be evidence. Doug. 590. 

With refped to different matters of evidence falling under this 
clafs, the firft fubjed which occurs is bills in chancery ; which, 
according to Gilbert , are evidence when any proceedings have, en- 
fued thereon, but not otherwife ; and, according to Mr. Juftice 
Fuller > are evidence in refped to the fad, upon which a party 
grounds his prayer of relief ; but it is properly fettled by modem 
determinations, that they are nowife evidence to the truth of their 
contents, being no more than the mere furmifes of counfel. A bill 
is fiditious, it does not aver fads but fuggefts them, and calls for 
anfwefs to afeertain them; it may be withdrawn or amended, and 
decides nothing* Vi. Fitz. 2,96. Allan v. Hartley K Cooke* s, B . Lav) I. 
J)oe v. Sybourn , 7. T. 1 ft. 2. Except in fome cafes, which, in vari- 
ous other refpeds, admit of a greater latitude in evidence than 
accords with the general rule of law 5 as upon queftions of pedigrees, 
(7 T. R. a.) they are in general no further evidence, than to (hew 
that fuch a bill did exift, and that the fads were in difpute in 
order to let in evidence of the other proceedings. 

An anfwer in Chancery which is upon oath, and upon which it 
is prefumed that a man fpeaks upon deliberation, is evidence againft 
the perfon making it ; but the anfwer of a guardian is no evidence 
againft his ward, nor that of a truftee againft the perfon beneficial- 
ly interefted in the truft. Gilb. 50* 1 Kebl*. 281. It has alfo been 
held that the anfwer of the alieoor of an eftate is no evidence 
againft his alienee. 1 Salk. 28 6. But there is a contrary deter- 
mination which is much ftrongey the Other ways for the anfwer 
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of a perfon Setting forth the tenor of a deed being offered in evi- 
dence, upon die trial of an eje&ment, it was obje&ed by the de- 
fendants, that as they had been in poffeffion twenty years, the 
credit of that poffeffion was Sufficient evidence for thempnW fade* 
lb as they ihould not be compelled to ihew their title, and there- 
fore the anfwer ihould not be read againft them, until the plaintiff 
proved that they derived their title under the perfon malting it. 
But the plaintiff proving conftant reputation in the country, that . 
die lands belonged to that perfon, the court permitted her anfwer 
to be ;iead againft them, unlefs they (hewed another title from a 
ftranger. Earl of SuJ/exv. Temple , i Lord Rajm. 310. There ap- 
pears to be a fubftantial difference between fuch an anfwer (or 
any other declaration) made before and after the alienation, for a 
perfon whofe title is already afie&ed by the admiffion, (hould not 
be allowed by alienation, to transfer a greater right to another than 
, belonged to himfelf 1 and on the other hand, a party who has 
acquired an adual title, ought not to be prejudiced by the fubfe- 
quent a£ts of the perfon froip whom it was acquired, and who 
has become a ftranger to the property. I alfo conceive that 
the reputation of the country was an insufficient ground for 
admitting the declaration of the perfon, fuppofed to be the 
former proprietor ; it being incumbent upon A., who founds his 
claim againft B., upon the declaration of C., to make out the faft, 
by which fuch declaration could be allowed to have any effett. I 
ihould think it probable in the particular cafe, that there was Come 
evidence of a&ual poffeffion, which primd facie would be Suffi- 
cient. An anfwer in Chancery is evidence againft the party making 
jt, of the truth of the fads which it contains, and an examined 
copy of fuch anfwer is allowed as evidence in all cafes, except upon 
an indi&ment for perjury. 

With refped to the party whofe anfwer is adduced, having a 
right to inlift upon the whole being taken together, provided it is 
relied upon at all, a diitin&ion muft be taken (which, although not 
declared in the authorities upon the fubjed, is to be collededfrom 
them, and is founded upon accurate principles) between its being 
part of the proceedings in the very Suit depending, or being merely 
matter of evidence in a different caufe. 

In a fuit in Chancery, the defendant by his anfwer, which was 
put in iffue by the plaintiff’s replication, admitted as executor that 
the teftator had left 1100 1 . in his hands, and Said, that afterwards 
he gave a bond for 1000/., and the teftator gave him the other 
l oof. t as there was no evidence, but the defendant’s own admiffion 
for the receipt, it was contended- that he ought to find credit when 
, he Swears in his own discharge. But it was anfwered, and re- 
1 folvei 
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folved by the courts that when an anfwer was put in iflUe, what 
was confeffed and admitted need not be proved ; but it behoved 
the defendant to make out by proof, what was infilled upon by 
way of avoidance ; but this was, held under this diftindion, where 
the defendant admitted a fad, and infilled upon a diilind fad by 
. way of avoidance, there he ought to prove the matter of his defence, 
becaufe it may be probable that he admitted it out of the appre* 
henfion that it might be proved, and therefore fuch admittance 
ought not to profit him, fo far as to pafs for truth whatever he 
fays in avoidance ; but if it had been one fad, as if the defendant 
had faid, that the teftator had given him zoo/., it ought to have 
been allowed unlefs difproved, becaufe nothing of the fad charged 
is admitted, and the plaintiff may difproye the whole fad as fworn, 
if he can do it. Gill. 51. 

Now it mult be remembered that the above decifion is principal* 
ly referable to die courjfe of proceeding in courts of equity. A bill 
is filed, an anfwer is put in, the plaintiff either fets down thfc caufe 
fo^ hearing upon bill and anfwer, which is an admilfion of the 
truth of the whole, and merely brings the fufficiency of it into con* 
tell ; or he replies to the anfwer, putting the whole in iffue general- 
ly, whereupon the defendant mull fubllantiate by proof, all the 
fads upon which he means to infill, whilll the plaintiff may rely 
upon every fad admitted, which he conceives to be material, with* 
out being bound to the admilfion of any others. Upon this pro* 
ceeding no queftions of credit, no inferences of fad, can regularly 
occur; there are certain general rules , refpeding what (hall be 
taken as true, in the admilfions and teftimony, and if a real dis- 
putable queftion occurs refpeding a matter of fad, it is referred to 
4b examination of another tribunal. 

But where an anfwer is adduced as evidence in a court of law, no 
part of it is immediately in iffue, neither does it form any dired pro- 
ceeding in the caufe. It is only one amongft other media for the in- 
veftigation of truth. And if one fide introduces it at all, the other 
may infill upon the whole being read, in order that a judgment 
may be formed upon its entire credit and effed (0). But though 

the 

{a) Mr. Peaki having cited the preceding cafe at length, obfervet that no other better 
Aewa the diftindlion between the rules of evidence, in the common law courts and thofe 
poflefling an equitable jurlfdi&ion. In a court of law it would have been faid, “ chat if 
• man was fo honeft aa to charge himfelf, when he might roundly have denied it, and nd 
teftimony could have appeared, he ought to obtain credit when he fweiri in hi* own dif* 
charge. He adds, that his habits of thinking jni legal notions having been formed in 
courts of law, might perhaps have given him an unfair prejudice in favour of their rules $ 
hut that to him they appear. In this particular at leaft, moft confonant to realon and 

jufliccw 


If 
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tte Whole tnttft be read, if does not neceffarily* follow that it mud bo 
Wholly admitted as true, or wholly rejefted as falfe ; the credit and 
etfeflfc of any part of it is to be confidered by the jury, (the con- 
ftitutional judges upon queftions of faft,) according to the general 
impreflion of their minds, derived from the genetal confiftency of 
the anfwer in itfelf, or the light which may 1 be thrown upon it by 
other evidence. This was collaterally dated, by Lord Mansfield, in 
obferving upon the argument which had been advanced refpefting 
the credit of a witnefs, that as the Cafe reded entirely on his evi- 
dence, you mud take it altogether and believe the whole *, but al- 
though, (aid his lordflbiip* the whole of an affidavit or anfwer mud 
be read, if any part is, yet you need not believe the whole equally. 
You may believe what makes againd his point who fwears, without 
believing what makes for it. Bermon v. Woodbridge , Doug. 788* 

Mir. Judice Bttller mentions a cafe which feems to furnilh a pro- 
pet exception to the rule, that the whole mud be even read if any 
part is 5 viz. where the anfwer in Chancery, of a perfon who fwore 
that he had an annuity, was read in order to prevent his being 
examined, as the anfwer Was only produced to (hew that he was 
not a competent witnefs in the caufe, and not to prove the iflue. 

The preceding obfervations refpefting the reading of the whole 
of an anfwer, without being obliged to give credit to every part, 
are equally applicable to every other kind of evidence. A man’s 
own admiffions and reprefentations (hall be allowed as evidence 
againd him, but he (hall not be fubjefted to haying one part of the 
fame aft confidered without the other -, nor (hall the mere reliance 
upon his aft, for the admiffion of any one circumdance, be con- 
fidered as concluding in his favour, every other circumdance 
which he h^s chofen to introduce. 

The rule mentioned by Gilbert , where the whole conditutesone 
faft, is founded upon the mod evident principles of jirflice. Al- 
though relying upon the admillion of one faft, (hall not corrclufive- 
ly edablilh the aflertion of another $ the reprefentation of one and 
the fante faft mud not be garbled and didorted. 

The depofitions of witnefles, or the verdift upon a former trial. 
With evidence of what the witnefles fwore, is clafied as written evi- 
dence. But as fuch tedimony in refpeft of the fafts is origiftally 


If my idea* upon the general fubjefk are cor red, the diftioftion in th»i matter fc not be- 
tween court* of law and of equity, but between pleading* and evidence ; and that if an an- 
fwer in Chancery waa introduced incidentally, and merely by way of evidence in a court of 
equity, it ought to be treated piecifely in me fame manner aa in a court of law. On the 
other hand, it ia very clear that if in a court of law, a plea confeflc* the matter in demand^ 
but avoid* it by other circumftaaces, the proof of the avoidance h incumbent on the de- 
' fondant. 
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oral, and the diftin&ions refpefling it regard the cafes in whfch 
fuch minutes of oral teftimony may b t allowed or not, I (hall poft- 
pone any reference to thofe fubjefts, Until I come to the difcuf* 
(ion of parol evidence. 

The proceedings of all courts not of record, come under this 
fecomlary divifion of public evidence, confiding of matters inferior 
to record $ and it may be dated generally that fuch proceedings 
are the proper evidence of matters within the jurifdiftion of thofe 
courts. The effe& of judicial proceedings, in whatever courts, 
will be particularly attended to hereafter. The effe& of proceed- 
ings in foreign courts will alfo be a matter for future examina- 
tion. It will however here be proper to obferve, that the proceed- 
ings of courts of record in the Colonies, Walker v. Witter , Doug. x. 
and, I conceive alfo, courts in Ireland , have not in England the 
fame authority with thofe of courts of record within the realm, 
but are, like the proceedings of our own inferior courts, fubjeft to 
examination. 

In a late cafe, it was decided that a judgment of a Court of 
Grenada was not fufficiently proved by evidence of the hand- 
writing of the judge, without alfo proving that the feal affixed was 
the feal of the ifland. Henry v. Arley, 3 Eajl, 221. A former cafe 
was relied upon, in which it was held necefiary to prove, that the 
feal of a Scotch diploma was the proper feal of the univerGty. Moifes 
v. Thornton , 8 T. R. 303. 

The parifli regifter, or a copy of it, is good evidence, and proof 
viva voce of the contents of the regifter, without a copy has been 
admitted; but Mr. Juftice Buller obferves,that the propriety of fuch 
evidence may well be doubted, becaufe it i9 not the beft evidence 
the nature of the thing is capable., of. In a queftion refpe&ing the 
plaintiff's legitimacy, he produced the general regifter of the parifli 
wherein he was entered, as the fon of his father and mother, in 
the fame manner as lawful children are entered. This regifter, 
the clerk faid, was a book into which the entries were made once 
in three months, out of the day-book wherein the entries were 
made, immediately after the chriftening, or next morning. To 
encounter this, the defendants afleed him if any notice was taken 
of baftards, and he faid their method to add B. B. which ftood for 
bafe born ; and then they offered the day-book from which the 
other entry was polled, and in which B. B. was inferted, and in- 
filled that it was the original entry, and this being oppofed the 
Opinion of the court was taken. Mr. Juftice Page was for allow- 
ing it to be read, but the other twb judges were againft it, laying, 
that the other was the only regifter, and there could not be two 
regifters in one parifli, fo the day-book was teje&ed. May ,v. 
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Maf $ Stf . 1072. The propriety of this decifion may perhaps be 
* open to conteft, for though the entry in the regifter was evidence, 
it was not conclufive evidence of the point in queftion, like a re- 
cord or the probate of a will. In queftions of pedigree, (as will 
be feen in the fequel,) entries of various kinds are allowed, which 
in other cafes ‘are not admifiable, and the day-book was at leaft 
equivalent to any private entry. The event of the particular caufe 
had probably fome effeft on the minds of the judges, who might 
have revolted at the decifion, if the circumftances had been reverfed; 
if the general regifter purported that the party had been illegiti- 
mate, and the day-book from which an incorreft tranfcript was 
made had evinced the contrary ; but no legal diftinftion can be 
allowed between the two cafes. 

In an aftion for adultery, (upon which an aftual marriage muft 
be proved,) it was ruled by Mr. Juftice BlackJlone % that the evidence 
of the minifter, or fubfcribing witneffes to the regifter, was necef- 
fary to prove the identity of the parties married, as being the belt 
proof that could be given ; but that opinion was over-ruled by the 
Court of King’s Bench, who held that whatever was fufficient to 
fatisfy a jury was good evidence ; and Mr. Juftice Buller obferved, 
that the original regifter was not necefiary to be produced, and it 
is only where that is required that fubfcribing witnefies muft be 
called. Birt v. Barlow , Doug. 171. 

Concerning other pieces of public evidence, I (hall extraft the 
following pafiages from Gilbert , fubjoining the notes which I for- 
merly prepared, with the defign of fubmitting them to the public 
in an edition of that work. 

« The pope’6 licence, without the king’s, has been held good evi- 
dence of an impropriation, becaufe anciently the pope was held to 
be the fupreme head of the church, and therefore, the pope was 
held to have a difpofition of all fpiritual benefices, with the con- 
currence of the patron, without any leave of the prince of the 
country; and thefe ancient matters muft be admitted, according to 
the error of the times in which they were tranfafted. A pope’s 
bull is no evidence on a general prescription to be difeharged of 
tithes, becaufe that (hews the commencement of fuch a cuftom, 
and. a general prescription (hews, that there was no time or memory 
of things to die contrary, fo that, the bull doth itfelf contradift 
fuch prefeription. But the pope’s bull is evidence on a fpiritual 
prefeription, when you only fay the lands belonged to fuch a mon- 
aftery as was difeharged of tithe at the time of the diiTolution, for 
then they continue difeharged 1 by aft of parliament. 

If the queftion be, whether a certain manor be ancient demefae, 
or not, the trial fliall be by domefday-book, which (hall be infpefted 

by 
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by the court. Ancient demefnes are the focage tenutes, that were 
in the hands of Edward the ConfefTor, and which JPiitiamih* 
Conqueror, in honour of him, endowed with certain privileges. 
Domefday-book was a terrier or furvey of the king’s lands, which 
was made in the time of the Conqueror, and which afcertains die 
particular lands which had this privilege. 

In eje&ment for the manor of Artam, the defendant pleaded 
ancient demefne; and when Domefday-book was brought into 
court, would have proved that it was anciently called j Nettam, and 
that Nettam appears by the book to be ancient demefne ; but he 
was not permitted to give fuch evidence, for if the name be varied 
it ought to be averred in the record. Gregory v. Wilkes, H. a8* 
Ch. 2. B. N. P. 

I, however, conceive that this evidence was properly referable to 
the ifluc on the record, and that it was not nccefiary to put in 
iiTue the former name of the manor. If an individual, whofe 
name has been changed by the king’s authority, is fued in his pre» 
fent name for money lent, it cannot be contended that a promiflory 
note iigned in his former name would be inadmifTable evidence. 

An old terrier or furvey of a manor, whether ecclefiaftical or 
temporal, may be given in evidence : for there can be no other way 
of afeertaining old tenures or boundaries. 

A terrier or glebe is not evidence for the parfon, unlefs fignedby 
the church-wardens, as well as the parfon ; nor then neither, if 
they be of his nomination, and though it be figned by them, yet 
it teems to deferve very little credit, unlefs it be likewife Ggned 
by the fubft'antial inhabitants ; but in all cafes it is ftrong evidence 
againft the parfon. B . N. P . 

An old map of lands was allowed as evidence ( a ), where it came 
along with the writings, and agreed with the boundaries adjiifted, 
in an ancient purchafe. 

It was ruled by Lord Ch. J. Holt, Warw* Sum. affixes, 1699, 
that if A, be feifed of the manors of B . and C., and during hb 
feifin of both, he caufes a furvey to be taken of the manor ofB., 
and afterwards the manor of B . is conveyed to E., and after a long 
time there are difputes between the lords of the manors of B . and C. 9 
about their boundaries ; this old furvey may be given in evidence, 
contra, if the two manors had not been in the hands of the fame 
perfon, at the time of the furvey taken. Bridgman v. JennmgH 
1 Lord Raym. 704. But it was held at Exeter Sum. affi 27x9, that 
furvey books of a manor which were ancient, unlefs flgncd by the 

(«) This ii not very corre&ly arranged at public evidence, but I have not confident tfcalt 
ai a matter of fuffident importance to require ita tranfpaAdon, especially at the fukyeft hnt 
a connexion with theft which accnfcpaay it. 

VOL. II. N 
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taunts, or they appear to be made at a court of furvey, are no evi- 
dence | they are elfe only private memorials, xa Vin. Abr . 90. fol. 
1 1. A furvey taken by one under whom the plaintiff chimed, 
Wasalfo reje&ed as evidence for the plaintiff. Anon.Str . 95. Vi. Bull. 
It. P. Tit. Ev. 

An ancient furvey from the firft fruits office, of the pof- 
feffions of a nunnery to which a redtory was appropriated, taken 
upon the diffolution of monafteries, by which it appeared 
what fpecies of tithes belonged to die re&or and what to the 
vicar, and a fimilar furvey taken 35 Eliz. were allowed as pro- 
per evidence, though it did not appear by what authority the laft 
furvey was taken. Vicar of Kellington v. Trincoll , 1 Wilf. 1 70. In 
Dinn on the demife of Godwin againft Spray, 1 T. R. 4 66, a 
parchment writing, tranfmitted from one fteward of a manor to 
another without a date, by which “ de confilio domini regis ex 
ajftnfu omnium fummonitorum matter'd dicti domini regis de B. de modo 
tenurafu* ad fpecialem rogatum inferiptis exprejfe ordinatum eft” See. 
fpecifying the courfe of defeent within the manor, was ruled to be 
good evidence, though it was not properly a court roll. In Roe ex 
dem. Beebee v. Parker , 5 T. R. 26 , the prefentment of the homage 
at a court baron of the mode of defeent was held to be full evi- 
dence of the cuftom, and an objection that it was infufficient with- 
out inftances being fliewn, was over-ruled. Where there was an 
admittance of a perfon, as youngcjl nephew in 1657, on the one 
fide, and on the other a prefentment in 1692, that the cuftom of 
defeent extended only to the youngeft fon, and if no fon, to the 
youngeft brother, and went no further \ and there was parol evi- 
dence of that being the repute, the jury found according to the 
.admittance, and the court refufed to grant a new trial. Doe dem. 
Mafon v. Mafon, 3 Wilf. 63. 

Corporation books are generally allowed to be given in evidence, 
when they have been publicly kept as fuch, and the entries made 
by the proper officer, not but that entries made by other perfons 
may be good, if the town clerk is fick or refufes to attend, but then 
that mult be made to appear. Whoever produces a book mult 
eftabliih it before he delivers it in. Per Cur . Rex v. Motberfell , x Str. 
pa. In that cafe, a book which appeared to have been only mi- 
nutes of fome corporate a£ts ten years ago, all written by the 
jpofecutor’s clerk, who was no officer of the corporation, was held 
to have been properly reje&ed. Evidence being given of orders in 
the corporation books, for disfranchifing certain perfons, it was 
ruled that orders in die fame books, by which they appeared to have 
been reftored by virtue of peremptory writs of mandamus , were ad- 
miffable, though the writs themfelves were not produced. Symmers 
v. Rtgtm) Cot tip. 4^9' 


Rolls 
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Rolls or ancient books! in the heralds 9 office! are evince to 
prove a pedigree, but an extraft of a pedigree taken out of records 
(hall not be received ; becaufe fuch extraft is not the beft evi- 
dence in the nature of the thing, as a copy of fuch records might 
be had. 2 Jones, 224. Bull. N. P. 248. A vifitation made by the 
heralds entered in their books and Icept in their office, and the 
minute book of a former viGtation, Ggned by the heads of the fe- 
veral families, and found in the library of Lord Oxford, , were ad- 
mitted . Pitton V. Walter i Str . 161. Camden* s Britannia was held 
not to be evidence, to prove whether by the cuftom of Droitwich 
fait pits could be funk in any part of the town, or in a certain 
place only ; but a general hi (lory may be given in evidence, to prove 
a matter relating to the kingdom in general, as in the cafe of Neale 
and Fry ; chronicles were admitted to (hew that king Philip did 
not take the ftyle mentioned in a deed as king of Spain, at the time 
it purported to bear date 1 Charles V. not having then furren- 
dered (a). Dugdale*s Monajlicon was refufed for evidence, whether 
A . was an inferior abbey or not, becaufe the original records might 
be had in the augmentation office. 

The regilter of the Navy Office, with proof of the method there 
ufed, to return all perfons dead, with the letters D — d, is fufficient 
evidence of a death. Ex dem. Whitcombe , E. 6 Ann. c. 13. B. N. P. 
249. An inventory taken by a (her iff was admitted as evidence 
between ftrangers, to prove the quantity and value of the goods; 
for the law intruding the (heriff with the execution muft intruft 
him throughout. 2 Keb. 277. 

A copy of the bifhop’s inftitution book is not fufficient evidence 
to prove a prefentation, for the prefentation itfelf (hould be pro- 
duced, or it ffiould be (hewn that it had been properly fearched for 
and could not be found, and the inllitution book itfelf might have 
been produced. Tillard v. Shebbeare , 2 Wilf. 2 66. 

A certificate from the fecretary at war,^of the nature of a fer- 
jeant’s ftation, though oppofed, was allowed to be read in evidence 
to the court, upon an application for the defendant’s difeharge as 
being a foldier. Lloyd v. Woodall, 1 Bl. Rep. 29. 

The king’s fign manual, declaring his intention to pardon a fen- 
tence of tranfportation, and infert the prifoner’s name in the next 
general pardon, is evidence on an indi&ment for being at large after 
having been ordered for tranfportttion. Rex v. Miller , 2 BL 
Rep. 797. . 

The Gazette is evidence of the king’s proclamation, and of dd* 
drefles nude to him. Rex v. Holt, T. R. 43 6 . The copy printed 
by the king’s printer is evidence of the articles of .war. Rex v. 
Withers, cited, ibid. 

W n. Mr, FmUU oMcmtfofli «pw this fubjeft, Ltw«f StMacs, 

N 2 ' SEC- 



J&4 


APPENDIX. [Numb. XVI. 


SECTION V. 

Of Deeds. 

Private writings are divided into deeds, and writings of an in- 
ferior Mature. The great diftin&ion between them is, that deeds, 
proprio vigors, conftitute and create an immediate obligation or re- 
leafe, whereas other writings are only a* mode of evidence. An 
of this diftinftion was formerly adverted to, in examining the 
nature of the confideration frequifite to fupport an obligatory pro- 
mife ; and it was (hewn that an engagement by deed is in its own 
nature valid and obligatory, and docs not require the exiftence of 
fuch a confideration, as is abfolutely requifitc to render a verbal 
engagement, or an engagement by writing inferior to a deed, effica- 
cious. Upon the fame principle, the difeharge of an obligation by 
an ordinary writing is of no legal efficacy, merely confidered in 
itfelf : a receipt for a fum of money is only evidence of the a& of 
payment ; it is open to contradi&ion by oppofite evidence, that the 
payment did not take place, and has no immediate intrinfic opera- 
tion in producing a difeharge *, whereas a releafe by deed deftroys 
and annuls the obligation, and is perfe&ly independent of every 
cxtrinfic circumftance. An obligation contrafted by deed is ana- 
logous to the Roman ftipulation, as was (hewn in a former number 
of the Appendix -already alluded to ; and the difeharge of an obli- 
gation by releafe is, in the fame manner, analagous to an acceptila- 
tion ; the nature of which is explained in a note to No. 571. of the 
preceding treatife. 

The effe& of an engagement by deed is of confiderablc im- 
portance, in the event of the death of the debtor, on account of its 
being a charge upon real eftate j which a verbal engagement, or an 
engagement by any inferior writing, is not, and alfo on account of 
its having a priority in the application of the perfonal eftate. 

In cafe a deed is entered into, engaging, for the performance of 
a preceding obligation by the fame perfon, the inferior obligation 
is merged in the higher efficacy of the deed, which becomes the 
only cffe&ual title. But a deed given by another perfon, as a col- 
lateral'fecurity, does not affefl: the validity of the previous engage- 
ment. White v. Cuyler, 6 T. R. 176. 

, v In the fame cafe it was held that an inftrument purporting to be 
a deed, executed by a married woman without her hulband, and 
therefore void, did not deprive the other party of the right which 
'be had againft the hulband, aseupon a parol contraband in Lower . 
'Peers; 4 Bur. 22 %$, in which a man gave a woman an engagement 
by deed, to pay her 1000/. if he married any other perfon, which 

engagement 
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■'engagement was held to be illegal 1 : Lord Mansfield faid, that if 
there was really any mutual contraft under fair and equitable cir- 
cumftances, the plaintiff would ftill be at liberty to bring her 
aftion, for the void bond could never be in her way. 

The general definition of a deed is an aft in writing^^d (d% 
and delivered. In the earlier periods of our judicial hi^V£ the ' 
art of writing was very far from being generally diffufed, a^h^n 
arofe the circumltance that the afts of individuals were rathe| 
ratified by appropriate feals, than by written fignatures ; accojjing- 
ly a feal became the folcmn mark of a legal obligation, and contrafts 
or afts of liberation, as already obferved, derived no additional legal 
efficacy from merely being reduced into writing. It does not feem. 
that any particular manner or form of words are requifite to con* 
flitute the fealing and delivery of a deed. I conceive it to be fuf* 
ficient, that the leal Ihould be affented to as that of the party, a ak 
that he Ihould in any manner teftify his intention of delivering 
the inftrument as his deed, having it in his prefence. In one cafe, 
the laft mentioned circumltance feems to have been confidered as 
unneccflary. In this calc a wife joined with her hufband, in ex* 
editing a mortgage of her eftate which was void. After his death 
(lie did fevcral afts confirmatory of the tranfaftion, which, Lord 
Mansfield faid, was a clear acknowledgment that the deed was 
hers, and that (lie was content that the parties Ihould enjoy 
according to the terms of the deed. Goodright dem Carter v. 
Strahans , Cowp . 20 1 . 

I have in a former publication intimated my idea, that in that 
cafe a difpofition to effeftuate the moral juftice of the cafe be- 
tween the parties is more confpicuous, than- a conformity to the 
principles upon which it ought to have been decided as a mere 
queftion of law ; and that at lead it ought to have been left to the 
decifion of the jury, whether any of the exifting circumftances were 
intended as an execution, or whether they were not the confe* 
quence of an apprehenfion, that a valid deed already cxifted. 

(a) In Adam v. Kerr, t Bof. j6o, an inftrument executed Sn Jamaica , and declared 
upon as a deed appeared to have no feal, though a mark of a particular kind had been made 
with a pen, in the place where deeds are ufually felled ; and it became a queflion whether 
evidence was admiffible, of a cuftom in Jamaica to execute bonds in this manner. The 
opinion of the court appears to have been in favour of fuch evidence, but the point was not 
judicially decided. In the cafe in Carolina, cited in a former fedtion, it it faid, the peo- 
ple began at length to forget the original ufc of the inftitution of feali, and to feal with any 
impreflion they could get $ and the law rather than invalidate the whole tranfa&on, left it to* 
Ae jury to decide whether that was the feal of the party or not. In this country the people 
have depared ftill further from the ufc of fea}|, by not making any impreflion at all, 
Scratching fomething tike a feal upon the margin of the paper, and making that ptft for 4 
fcaL 
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In the cafe of Ball v. Duttflervilli isf al\ 4 T. R. 313, it appeared 
that one of two partners, in the prefence of the other, executed 
a deed for them both $ there was but one feal, and it did not ap- 
pear that he had put the feal twice upon the wax ; and the court 
werejiAfeinion that it was a good deed, that no particular mode 
of delflpy was neceflary, for that it was fufficient if a party ex- 
acting? deed treated it as his own ; and they relied principally on 
mis deed having been executed by the one for himfelf, and the 
othefin the prefence of that other. 

It has been a matter of difpute, whether the appellation of a 
deed was referable only to contrails, or extended to other fealed 
inftruments ; for inftance, awards when they happened to be un- 
der feal } and consequently whether it was requifite for fuch in- 
ftruments to have the ftamp impofed upon deeds. Mr. Juftice 
4 \tpwrence, in a late cafe, mentioned, that the queftion had, with re- 
Ipeft to awards, been agitated feveral times ; but he thought the 
final determination was, that if the arbitrator delivers an award 
under feal as a deed, it muft then have a deed (lamp, but although 
ft were by a writing under feal, yet if it were not delivered as a 
deed, it was fufficient if it had an award ftamp. Brown v. Vawfer> 
4^,384. 

At common law the fignature of the party certainly was not 
efiential to a deed \ but it is the opinion of many great authorities 
that it has been rendered fo, by the ftatute of frauds. As the prac- 
tice of figning deeds is univerfal, the difeuffion of that queltion 
cannot be of much importance ; but it feems to be extraordinary 
that it fiiould be fuppofed, that the ftatute has introduced any altera- 
tions, with regard to the general queftion, as all the provisions of it 
are merely applicable to particular fubjetts, and there are many 
deeds with which thofe fubjefts have not any kind of connexion. 
With regard to the difpofition of landed property, a writing figncd 
by the party is exprefsly required. 

The aft of an agent, with refpeft to the objeft of his authority, 
1$ in general regarded as the a £1 of the principal ; but no perfon 
can be liable to the obligation ariling from a deed, unlefs it is 
either executed by himfelf, (in which expreffion I include the a£ts 
above referred to, as amounting to an execution,) or unlefs the 
authority is given by another deed, fo that the a ft is ultimately 
founded upon his own fealing and delivery. Accordingly, it has 
been ruled that one partner in trade, whofe general authority is 
more extenfive than that of an agent, cannot bind another by his 
execution of a deed* Harrifin V. Jaclfin, 7 T. R. 207. 

Where a perfon is empowered, by a letter of attorney from an- 
other, to execute a deed, or do any other aft for him, it muft be 

done 
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done as the a ft of the party hfanfelf, and not as the aft of the at- 
torney ; but the particular mode and form of doing the aft is not: 
material. Therefore, when the attorney Wilks figned for J. 
Brown, M. Wilks, it was held to be a good execution of the deed, 
as the deed of Brown . See Wilks v. Back, 2 JSa/l, 142, and the 
authorities there referred to. 

Where a deed is abfolutely void in its execution, fubfequent de- . 
livery may make it good as a deed then firft executed. Such, for' 
inflance, is the deed of a married woman, which is void in refpeft 
of her legal difability to contraft, but may be rendered valid by her 
fealing and delivery after {he becomes a widow. But if the deed, 
is only fuch as may be avoided, by perfons for whofe proteftion 
the law has introduced particular exceptions, the whole effeft is 
derived from the firft execution, and cannot be varied by any fub- 
fequent delivery. Subfequent afts may amount to a confirma- 
tion, but cannot operate as an execution of the deed. See Perkins, 
S. 154. Zouch v. Par/ons, 3 Bur . 1794. Goodright v. Strahaei , 
Coup. 201 . 

The books on the law of evidence contain much learning, upon 
the fubjeft of its being neceflkiy upon pleading a deed, to produce it 
jto the court, (or, in the language of the law, to make a profert of it,) 
and upon the diftinftions in that refpeft, refultiug from the dif- 
ferent nature of the deeds alleged, upon the fituation of the parties 
making the allegation, and upon their being the foundation of a 
claim or defence, or merely incidental. I have all along declined 
entering into difeuflions, which are confined to the rules of fpecial 
pleading, not by any means as under-rating the importance .or 
excellence of that branch of our municipal jurifprudence, but a* 
being foreign to my general purpofe. I, therefore, (hall only obferve* 
that by modern determinations, the profert of deeds may be did 
penfed with, upon an allegation of their being loft by time, of 
accident, or cancelled, in confequence of which determination, a 
perfon is not by fuch an accidental lofs deprived of his ordinary 
remedies by the common law, and compelled to refort to the affift- 
ance of a court of equity. Read v. Brockman, 3 7 . R . 151. Bolton 
V. Bi/b. of Carlijle, 2 H. B . 259. 

With refpeft to giving deeds in evidence $ the firft rule is, that 
the deed itfelf muft be produced, unlefs a fatisfaftory excufe can 
be given. What (hall amount to fuch excufe, may vary according 
to the numerous cafes, between the proof of its being accidentally 
confumed by fire, and the fimple allegation that it cannot be iouad* 

In the cafe where it was held that the profert might be dlfpent* 
ed with, upon an allegation of the deed being loft by time, c jr-ac- 
cident, Lord Kenyon , truly faid, there was no doubt but upon the 

V 4 trial 
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trial of a caufe, depending upon the exiftence of fuch a deed, every 
proper fufpicioxi would be entertained. A mere excufe hatched for 
the purpofe would not be confidered as a fufficient apology for 
qot producing the deed, nor indeed any excufe;* but fuch as the juf- 
tice and urgency of the cafe would warrant. 

There is evidently in point of reafon a diftinftion upon this head, 
between deeds which regularly Ihould be in the cuftody of the per- 
fon claiming the benefit of their contents, and thofe which belong- 
ing to or being in the cuftody of one perfon, are material to the 
intereft of another. In the latter cafe, an application to the per- 
fon to whom the pofleflion of the deeds properly belongs, and an 
inability on his part to find them, ought'to be confidered as fuf- 
ficient to warrant the admifiion of fecondary evidence ; and fuch 
is the pra&ice upon the fubjeft, for it would be unjuft that one 
plan ihould fuffer by the negligence of another, over whom he has 
no control. 

The ftrongeft cafe for difpenfmg with the production of an ex- 
ifting writing is, when it is or ought to be in the hands of the ad- 
yerfe party who upon notice refufes to produce it. 

* There is a cafe refpefting the non-prod u£t ion of a deed, which 
did not pafs without a difference of opinion, and which appears to 
be very fairly open to difputc. 

. An eje&ment was inftituted upon the feveral titles of Haldane 
and Urry, Evidence being given of a title in Haldane , it appeared 
by the crofsr-examination of one of the plaintiff’s witnefles, that Hal - 
done had conveyed to Urry by a deed, which the plaintiff had in 
(court, for {he production of which no notice had been given, and 
which the counfel refufed to produce. 

This was held to defeat the title under Haldane , but not to fet up 
the title under Urry % for that the refufal to produce was fufficient 
to let the defendant into parol evidence of Haldane 9 s eftate being 
flivefted \ but not to excufe the plaintiff from fhewing Urry 9 s eftate 
by the belt evidence. The refufal to produce was regarded as a pre- 
sumption of fomething fatal in the contents. 

Mr? Juftice Tates briefly intimated an oppofite opinion, obferv- 
ing that the plaintiffs counfel were not obliged to produce this deed, 
tfrat no man can be obliged to produce evidence againft himfelf j 
pad the only confequence of notice to produce it would have been 
the pdjnitting inferior evidence. Roe v. Harvey , 4 Bur. 2484. 
The depifion would have been very proper, if it had related to two 
diftinft pieces of evidence \ if it had been proved by parol, that 
Jfaldane had conveyed it to »third perfon, that would not have 
apprized th e plaintiff to prove, that that perfon had conveyed 
to Ifrq/j except bj the proper rules of evidence ; but the fa£t that 

8 Haldane 
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Haldane had conveyed to Urrj, was one entire propofitfan, which 
ought to have been either adopted or rejefted \ and not from any 
difapprobation of a party’s conduft, or from any prefumption of an 
unknown fomething, garbled and feparated. 

Lord Mansfield^ in the fame cafe, obferved, tliat in civil caufea 
die court will force parties to produce evidence, which may weigh 
againft themfelves, or leave'the refufal to do it after proper notice, 
as a ftrong prefumption to the jury. But in a criminal or penal 
caufe, the defendant is never forced to produce any evidence, 
though he (hould hold it in his hands in court. 

That a party fliall be aftually forced to produce the evidence, fo 
as to be punched for refufal, is a prepofition totally unwarranted by 
authority, and I fuppofe that is not what was meant by the expref* 
fions above quoted, and what is faid refpefting leaving the refufal 
as a prefumption to the jury, {hould it be received with confider- 
able qualification; for it cannot be admitted thatfuch a prefump- 
tion {hould Hand inftead of all other evidence, and fupply the to- 
tal deficiency of proof. It is only in weighing the effeft and fub- 
ftance of evidence, in its nature adequate to the fupport of a fa dfc 
in queftion, that the jury can take into consideration the opportu- 
nity allowed to the oppofite fide of contradifling the evidence if 
f.ilfc, or of deftroying the inference from it, if erroneous, and 
thereby conclude that evidence, otherwife fufpicious, is truo;, 
or that an inference, otherwife flight and feeble, is correft (a). 

The diftinftion bet wen civil, and criminal, or penal cafes is cx- 
prcfsly difallowed, in the cafe of The Attorney General v. Le Merch- 
ant < , 2 T. R. 201. /;. where, upon an information in the exchequer, 
for forfeitures under a revenue aft, the fubjeft was elaborately and 
with much perfpicuity examined by the Lord Ch. Baron Smyth. 

In a very late cafe it was decided, that if a deed is pleaded with 
a profert, nothing can difpenfc with the produftion of the deed it* 
fclf, as the deed is fuppofed to be in court at the time, and the 
party takes upon himfclf to aver the exiilenoc. In the particular 
cafe the evidence {hewed that the deed had been deftroyed by the 
oppofite party ; and as that circumftance would have been the moft 
favourable ground of exception, it is the ftrongeft proof of the uni- 
verfality of the rule. Smith v. Woodward , 4 Eaft 9 585. 

Iu cafe there appear to be fufficient circumftances to excufe the 
produftion of the deed, the rule of evidence, as ftaWd by Lord Hard- 

(*) In a former publication I took oceaflon to obferve, with reference to this cafe, that 
the having an inftrumeni in court may not always be fufficient to countervail the Incan* 
venience anting from a stint of notipe to prod&ce it ; becaufe, upon a notice, the party 
may come prepared with evidence, to repel the inferences that might aiife againft him,* 
upon the mere produftion of the inftiument called for. 

nuicb, 
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w&fejiA ffltiersv. Villiers , 2 71. is, that the beft evidence the 

circumftances of the cafe will allow mull be given. If an original 
deed is loft* the counterpart may be read ; and if there is no counter- 
part forthcoming, then a copy may be admitted, and even if there 
Ihould be no copy, there may be parol evidence of the deed, and the 
manner of its being loft, unlefs it happens to be deftruyed by fire, 
or loft by robbery, or any unforefeen or unavoidable accidenj, 
which are fufficient excufes in themfelves. 

There are authorities, that the recital of one deed in another is 
no evidence of the deed recited, unlefs againft the parties to the 
other, but againft them it has been held to be admiflible. But 
according to the general do&rines juft dated, it ihould teem that 
fuch a recital might be admiflible, under circumftances which 
ihould fatisfy a jury of its being correft } and it would at lead be 
equal to parol evidence. 

In the cafe of Tyjfen v. Clarke , 3 Wilf. 541. upon the trial 
of a writ of right, the draughts of two leafes were allowed to be 
read in evidence, although there was no other evidence of fuch 
leafes having a£lua!!y exifted. There being other circumftances 
to induce the inference, that a party had only a leafchold intereft, 
the court held that the draughts ought to be read, as reafonable 
prefumptive evidence of there having been fuch leafe once ex- 
ifting. 

In Burridge V; Tie Earl of EJfex , 2 Lord Raym. 1292. an inquU 
fition poft mortem, fetting out the tenor of a deed, was held good evi- 
dence of the deed ( a ) . 

It is faid, that if a deed requires inrolment, then a copy of the 
inrolment is fufficient ; but if it needs no inrolment, it is otherwife. 
The nature of thiseflay does not require a ftatement of the cafes, 
in which inrolment is or is not neceflary ; a fimilar diftin&ion has 
beeh taken with refpe£t to an inrolment being fufficient, to dif- 

(«) In a calt before the court of Exchequer in Maud, 30th May, 1794, it was pro- 
perly decided upon the circumftances, that a copy of a letter book Ihould oot be admitted in 
evidence 3 but die court feemed to lay it down ai a general rule applicable to all cafei, that 
no copy of a copy of any writing could ever be received 3 and a cafe it cited before Lord 
in which that rule feemi to have been applied to the eafe of a deed, without re. 
gard to any particular coufideratiotia in the immediate cafe. Ryots v. Bradtll , Ridgewayt 
JUputt 9 1*4- This, at a general proportion, hat perhaps been too haftily taken for granted. 
The general cxpieffion of Gtfbrt, that a copy of a cop, ia no evidence, is accompanied by 
yttlouf which do not go to the abfolute exclufion in all poilibie cafes 3 for inftance, if it ia 
elcirly proved that a tfrft copy oft given writing was examined with the original, and n 
foewd copy with the ftrft 3 and the non-produltion of the original, and firft copy were 
ffciisfaAotily eccounted for 3 the copy of the copy woold be the beft evidence, which the 
nature of the cafe would admit, and would be at leaft equivalent to a draught, a recital, or 
gbrol evidence. 
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pcnfc with proof of the execution of a deed \ this dtftin&ion with 
the objections to it will be ftated prefently. 

It is alfo faid, that the deed mult be regularly proved by one wit* 
nefa at leaft, which is evidently intended to mean a fubferibing wit* 
nefs ; it is not, however, to be underftood that fuch fubferiptipn is 
effentially neceflary, but only that if the. deed is a&ualljr attefted, 
one of the witnefles attefting it mult be examined ; and as it is 
perfectly unufual for deeds to be executed without atteftation, die 
rule is ftated in general terms. 

I conceive that the propolition of its not being neceflary by the 
law of England , that a deed (hould be attefted by fubferibing Wit* 
Defies, may be ftated without referve. The difeuflion of this que£> 
tion produced an elaborate judgment, in the fuperior court of 
North Carolina , which has already been referred to, as exemplify- 
ing the rule that the belt evidence muft be given, which the nature 
of the cafe will admit. 

The general rule, that a deed muft be proved by the fubferibing 
witnefles, is fubjeCt to feveral exceptions *, the firft of which is that 
deeds, and all other writings which are above thirty years old, prove 
themfelves. 

This exception is qualified in cafes mentioned by Gilbert , ol 
trials at the aflizes where pofleflion had not gone with the deed, 
where there were rafures or interlineations, or where the deed im- 
ports a fraud, as by purporting to convey a reverfion to one man, 
which by a deed of a fubfequent date is conveyed to another. I 
rather think that the true effe£t of thofe cafes is no more than that 
fuch circumftances ought to induce a jury, to entertain a ftrong 
fufpicion of the authenticity of the deed \ not that they {hould ex- 
clude it from being read, being of fufficient antiquity in point of 
date \ there is no diftinftion which it is more important continual- 
ly to keep in view, than that between objections to the receipt 
of evidence, and objections to its efficacy or credit when received. 

Another exception is, that party need not prove the execution of 
a deed, which comes out of the hands of the oppofite party upon 
notice to produce it. In a queftipn of fettlement, the fdfions 
having required proof by fubferibing witnefles of certain indentures 
of apprenticelhip, the court of King’s Bench decided, that that was 
not neceflary ; and Mr. Juftice Buller % in giving his opinion upon 
the fubjeCt, faid, that the only queftion as a general one in the calc 
was, whether the indentures of apprenticelhip (hould have been 
received in evidence ? He did not go the whole length of faying, thit 
the production of them by the appellants was conclufive againft 
them, but undoubtedly they ought to have been received, b 
civil aCtions where a plaintiff wifhes to give in evidence a deed in 
' the 
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the defendant’s cuftody, he gives the defendant notice to produce 
it, and the deed, when produced, mud prima facie be taken to be 
duly executed ; becauie the plaintiff, not knowing who are the 
fiibfcribing witnefTes, cannot cohie prepared at the trial to prove 
the execution of the deed. Therefore an inftrument, coming out 
of the hands of the oppofite party, mud be taken to be proved. If 
indeed there be any fraud in the cafe, the other party will not be 
precluded from impeaching it. Vi. Rex v. Inhab . of Middlefoy, 
2 T. R . 41. Mr. Pedke , after quoting this cafe, fays, that the recti- 
tude of the decifion, as extending to third perfons, into whole 
hands an indenture may fall, has been doubted by very high autho- 
rity. There certainly is confiderable difficulty on which ever fide 
the point is decided, for the party requiring the produ&ion may 
be ignorant who are the fubferibing witnefTes. On the other hand, 
the accidental pofleffion of the indrument may be wholly unaccom- 
panied by any knowledge of its authenticity ; but I conceive that 
the purpofes of judicc will be more frequently anfwered by the 
admiflion of this evidence, than by its rejection. 

According to the opinion of Lord Chief Juftice Holt, in an ano- 
nymous cafe, 1 a Mod. 607. if it is proved that the witnefles to a 
deed are dead, beyond the feas, or that a party has made ftri£fc 
inquiry after them, and cannot hear of them, he (hall be allowed 
to prove their hands. There are fevcral cafes eonne&ed with this 
propofition, which I think it material to notice. 

In Henley v. Phillips , 2 Atk. 48. it is faid, that if witnefles arc 
dead who have attelied a deed, it is not fufficient that you prove 
the hand-writing, but you muft likewife (hew that they are dead. 
Where a perfon lias lived abroad for fome years, there muft be 
ftritt proof of his death; otherwife, where the witnefs has lived 
conftantly in England , from the time of fubferibing his name to 
the day of his death, there a flight evidence of his death is fuf- 
ficient, efpecially where the perfon who proves his hand-writing 
knew him intimately, and fwears that he believes him dead ; in 
fuch a cafe, the court will not expeft fuch nicety as that a certifi- 
cate of his death fliould be produced. The diftindtion juft ftated 
appears to have no foundation in reafon, and is fo far from being 
confonant to a&ual practice, that proof is admitted of the hand- 
writing of an attefting witnefs who is alive, but out of the kingdom. 

Where a fubferibing witnefs became the reprefentative of the cre- 
ditor, proof of the hand-writing was admitted. Godfrey v. Norris, 
$tr. 34. Alfo where the witnefs became die reprefentative of the 
debtor. Anon, cited, 1 Wms. 289. So where the witnefs had become 
blind. Vi. Wood v. Drury, 1 Lord Raym. 734. or was. rendered 

incompetent 



Numb. XVI.] On the Law of Evidence. iyg 

incompetent by being convi&ed of forgery. Jones v. Mafon, Str. • 
833 - 

In Barues v. Trompoivjky , 7 T. R. 265, proof was given of the 
fignature of the party to a writing, which appeared from the cir* 
cumftances to have becn-cxecuted at Riga. There was evidence of 
there having been a perfon at Riga, of the name of the attefting 
witnefs, but no proof of his hand-writing ; and this was ruled to be 
inefficient. Lord Kenyon (itopping the counfel) faid, M We 
ought not to fuffer this point to be called in queftion; it is 
too clear for difeuffion. I do not fay, that proof of the hancK 
. writing of the contra&ing party is not under any circumftancee 
fufficient, where there is a fubferibing witnefs, as if no intelli- 
gence can be obtained refpe&ing the fubferibing witnefs, after 
reafonable inquiry has been made; but here the witnefs is a 
known perfon refiding at Riga. Generally fpeaking, every mftru- 
ment, whether under feal or not, the execution of which is wit- 
nefled, mud be proved in the fame manner, regularly by the 
witnefs himfelf if living, if dead, by proving his hand-writing, if 
abroad by fending out a commillion to examine him, or at lead by 
proving his hand-writing, which laft indeed is a relaxation of the 
old rules and admitted only of late years. I remember a cafe 
alluded to, in - he argument of counfel which was tried at Guildhall , 
where the fubferibing witnefs having been domiciled in a foreign 
country, Lord Mansfield admitted evidence to be given of Lis 
hand-writing. The opinion was adopted with approbation at the 
time, on account of the neceffity and convenience of the cafe, and 
I myfelf have adopted it in cafes which have been tried before 
me. The fame medium of proof has alfo been admitted, in cafes 
where the fubferibing witnefs has been fought for and could not 
be found, fo as to furnifh a preemption that he was dead. But 
the rule has never been relaxed further than thefe inftances, and 
there is neither neceffity nor convenience in jjoing fo.” 

In Adamy. Kerr , 1 Bof. b* P. 360, a bond was executed in 
Jamaica ; one of the attefting witnefies was dead, and his hand- 
writing was proved ; the court weTC of opinion that this was fuf- 
ficient proof of the execution, without proving the hand-writing of 
the other, who was refident abroad, or of the obligor. In Cunliffe 
v. Sefiton, 2 Eajl , 183, a bond appeared to be attefted by one Bate, 
and by Houghton, who had fince become interefted, and was oue of 
the plaintiff. Diligent inquiry was made for Bate, at the place 
where the obligor and obligee lived, without having been able to 
obtain any intelligence of fuch a perfon, who he was, where he 
had lived, or any other circumftanccs relating to him ; this was ru- 
led to be a fufficient ground for allowing a proof of the hand-writing 

of 
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pf the witnefs, who had become interefted, to be a fufficifcnt proof 
of the execution. Nothing was faid in this cafe refpe&ing the 
hand-writing of the obligor. Upon the point decided, Mr. J. 
Gn^faid, <c I do not fee what the plaintiffs could have done more 
than they have $ and if they have ufed due diligence without effe£t, 
that will let them into fecondary evidence : I form this opinion with 
reference to whatsis daily paffing in the world. The frequency of 
.written inftruments, in modern times, has made perfons lefs care- 
ful than they ufed to* be, in the fele&ion of witneffes to their at- 
teftation. It has occured to me to know that perfons unknown to 
the parties, fuch as waiters at a tavern, have been called in to at- 
left inftruments of the mod important kinds, even wills, where 
•the parties had no previous knowledge of them, nor even were 
apprifed that they bore the names by which they atteftcd the 
execution (<i). w 

. In Prince v. Blackburn, 2 Eajt , 250, evidence was admitted of 
the hand-writing of a witnefs, who, at the time of the trial, was 
out of the jurifdi&ion of the court, fo as not to be amenable to the 
procefs, though it was obje&ed that there was no proof of his 
being domiciled abroad, and that the inftrument being executed in 
England made a diftin&ion. 

J Where a witnefs to a bond was interefted at the time of his 
atteftation, and proof was admitted of his hand-writing, the court, 
0% a motion for a new trial, were of opinion, that he could neither 
be examined himfelf, nor could proof of his hand-writing be fuf- 
ficient, and that it was not like the cafe of a fubferibing witnefs, 
being afterwards appointed executor of the obligee, in which cafe 
•proof of his hand-writing might be given ; but on being further in- 
formed that the hand-writing of the obligor had been alfo proved, 
.Lord Kenyon faid, that on confideration of all the circumftances, the 
matter had bed reft where it was. Sevire v. Bell , 5 T . 22 . 371. 

A fubferibing witnefs having gone to the Eaft Indies, and it not 
appearing, after due inquiry, that he had ever returned, and the 
defendant having admitted the execution of the inftrument, it was 
held fufficiept to entitle the plaintiff to a verdict. Coghlati v. Wil- 
liamfon , Doug . 93. But where, in order to eftabliih a bankruptcy 

(*) It would certainly be attended with great advantage, if a fyftetn were adopted 
for having deedi authenticated, by the prefence of a perfon inverted with public chandler, 
cither atteftiaghis own knowledge of the identity of the parties, or having it certified on 
oath, by an a & attached to the inftrument. It has occurred to me, in practice upon a 
criminal profccution, to fee an inftance of a forged deed attefted by an attorney of the 
higheft refpedtabillty | another perfon being introduced to him by the prifoner at the party 
■ Co the deed. The various qoeftions which have occurred refpetting the inquiry for fub- 
feribing witneftf, ftroogty evince the propriety of (ele&ing, u attefting witneffes, perfona 
of fettled refidcncO| and csafidcrable Action in life. 

■ againft 
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againft a third pcrfon, the bankrupt’s acknowledgment of a bond 
was proved^ the fubfcribing witnefs being in England) the court 
held it infufiicient. Abbott v. Plumbe, Doug, at 6 . In another 
a&ion by aflignees it was proyed, in order to (hew an a Gt of bank- 
ruptcy, that the defendant had, * upon his examination before the 
commiffioners, produced and admitted a bill of fale from the 
bankrupt} which washeld to be fufficient proof of the deed as againft 
him. Bowles v. Longworthy , 5 T. R . 3 66. It has iince been held, 
without adverting to the preceding cafe, that the defendant’s ad* 
million, in his anfwer to a bill of difcovery, was not adriltffible 
evidence of the execution of the deed, without laying fome founda- 
tion for it, by (liewing that inquiry had been made for the fubfcrib- 
ing witnefs, and that he could not, with due diligence, be met 
with. It was fuggeited, on the part of the plaintiff, that no. know- 
ledge of the witnefs could be obtained by him ; but the chief Juf- 
tice faid, that no one perfon of that name (of whom feveral were 
fuggeited in court within reach of inquiry) had been applied to, 
for the purpofe of knowing whether he was the fubfcribing wit- 
nefs. The counfel for the plaintiff obferved, that the court had 
always confidcred the evidence of the fubfcribing witnefs material, 
in order that the defendant might have a difclofure of the circum- 
ftances ; but here the defendant had an opportunity, together with 
his acknowledgment of Hating all the accompanying circumftances, 
and therefore could not be hurt. But Mr. Juft ice Le Blanc faid, 
that did not follow ; a fa£t may be known to a fubfcribing witnefs, 
not within the knowledge of the obligor, and he is enabled to avail 
himfelf of all the knowledge of the fubfcribing witnefs, relative to 
the tranfa&ion. Call v. Durningy 4 Eajly 53. It feems very dif- 
ficult, if not impoffible, to diftinguifh this cafe from the preceding 
one of Bowles v. Longworthy. Mr. Peake y in his firft edition, 
diftinguifhes Bowles v. Longworthy from the other cafes which pre- 
ceded it, by the difference between a mere verbal acknowledgment, 
and one made in the courfe of juftice; but the cafe o£ Call v. 
Duming cannot be fupported by that diftinftion. 

In point of convenience the firft: cafe certainly has ftronger claims 
to adoption, in eftablifliing the rule upon the fubjeQ : there is 
fomething very remote in the probability of a fubfcribing witnefs 
knowing any thing fatal to a deed, which is at the fame time 
unknown to the party executing it. The accidental circumftance, 
that feveral perlbns of the name of Richard Wilfon (the fubfcribing 
witnefs) were known to individuals in court, if it proves any thing, 
feems to prove a great deal too much. The plaintiff was not, by 
any law, neceflitated to take notice* that that is the name of the 
Lord Chancellor’s fecretary. If fohn Smith appeared as the. name 



* 7 * APPENDIX. [Numb. XVf» 

»f attefting witnefs, it would hardly be expe&ed that a party (hoUlcf 
Saquire after every John Smith who might be known to the perfons 
pre&nt at the triad ; an application to one John Smith would be 
a very flight proof of a negative propofition j and it would be very 
difficult to draw the line between one and a, thoufand. 
w Where a witnefs who had been fubpoenaed did not appear, and 
a written acknowledgment by the party was proved, the deed was 
allowed to be read. 12 Mod. 500. Bull. N. P. 

In Breton v. Cope, Peake , N. P. 30, Lord Kenyon held it to be 
clear, that the rule requiring the proof by an attefting witnefs, ex- 
tends to a deed which has been cancelled. In Keating v. E.ill> 
Peake , Ev.App. proof was given of the lofs of a bond, purporting 
to be executed by*he defendant, but the names of the attefting 
witneffes were not remembered by the perfon who proved having 
feen tile bond. Evidence was given of an acknowledgment of the 
debt by the defendant, and this evidence was ruled by Lord Kenyon 
to be fufficient. His Lordfhip faid, that had it appeared who the 
fubferibing witneffes were, the plaintiff mu ft certainly have called 
them ; but that it was the bufmefs of courts of juftice to apply the 
general principles of the law to new cafes a* they arife j and this 
was a new cafe, for it did not appear that the plaintiff could, by any 
poflibility, know who the fubferibirg witneffes were. In the cafe 
of Birt and Barlonu , Doug. 171, cited in the preceding fe&ion, 
Mr. Juftice Buller 9 fpeaking of the neccflity of examining the wit- 
neffes to a regifter of marriage, faid, that the original regifter was 
not neceffary to be produced 5 and it was only where that was re- 
quired, that fubferibing witneffes muft be called. If this obferva- 
tion was intended (as it feems) to be general, and not to be merely 
confined to the preceding fubjeft of parifli regifters, it is contrary 
to the opinion incidentally expreffed by Lord Kenyon , in the cafe 
laft preceding. The opinion of Lord Kenyon feems, upon the 
whole, more analogous to the general fyftem of the law upon the 
fubjeft. ^ 

Mr. Peake obferves, of a diElum of Gilbert , that proof of the 
hand-writing to a deed is not fufficient, without proving die aft of 
delivery \ that it is deftroyed by the fubfequent decifions. It is, 
however, to be obferved, of all the cafes rcfpe&ing the hand-writ- 
ing of witnefles, that the fa£t attefted by their fubfeription is tlie 
fealing and delivery : but I think that even without that circum- 
ftance, as if the hand-writing of a party was proved, there being 
no attefting witneffes, it would be evidence for the jury of a proper 
execution. In cafes upon wills it is held, that an atteftation of the 
will having been figned by the teftator, in the prefence of the wit- 
neffes, is evidence to be left to, die jury, of the witneffes having 

complied 
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complied with the requifite in the ftatute of frauds, of figning in 
the prefence of the teftator. Hands v. James, Comyns 531. Croft 
v. Pawlett, 2 Str. 1109 (a). 

By ftatute 26 Geo . 3* c. 57. / 38. reciting that difficulties, ex- 
pence apd delay, arofe in proving deeds in England , which were 
executed in India , and vice verfa > it is enadled, that in fuch cafcT 
proof of the hand-writing Ihould be admitted. 

It has been ruled, that it is not neceflary that the fubfcribing 
witnefs Ihould a&ually fee the party execute ; for if he be in an acU 
joining room, and the party, after executing the deed, brings it to 
him, tells him that he has done fo, and defircs him to fubfcribe his 
name as a witnefs, that is fufficient. Park v. Mears , % B. & P. 217. 

But though the fubfcribing witnefs is examined, and denies the 
deed, other evidence may be admitted, Doug . 216. It has even 
been faid, that witnelTes ought not to be admitted to give evidence 
againft their own atteftation. 4 Bur. 2224. But this pofition can 
hardly be true to its full extent. Ex vi necejfttatis , they mull be 
examined; and it is impoflible to compel them to fwear otherwife 
than as they alTert the truth to be ; certainly fuch evidence ought 
to be received with very great fufpicion. There was a cafe of con- 
lidcrablc value, in which the witnelTes to a will denied their attef- 
tation, but the will was proved by other evidence, and the witnelTes 
were afterwards convi&ed of perjury, and fentenced to tranfporta- 
tion. Lonve v. Joliffe , I Bl. Rep. 365. 

A diftin&ion has been already referred to, that if a deed is en- 
rolled, which needs inrolment, a copy fliall be received as evi- 
dence ; but if it needs no inrolment there, though it be inrolled, 
the copy is no evidence. Gilb. 97. 99. The fame diftin&ion, if 

(«) I have, in a former note, adverted to the danger of fubfcribing witnefles being im- 
poled upon, by ihe prrft macing of par ies with whom they wcie unacquainted, and to the 
benefit which might refult from a (o tmn authentication. This expedient would have the 
further benefit of difpenfiog with the nccelfity of examining atiefiiog wicnetfei, which 
w uld often very much diminifli the expence of litigation. It would all'o be conducive to 
the interefts of juftice, to eltablifti a pr»;vifion, that no plea ihould be admitted denying the 
execution .of a deed, without iti being accompanied by an affidavit of verification, or at 
leaft an affidavit of circumfiances, Ihe wing that there was a real quefiion upon the 
fad of execution intended to be tried. Where the quefiion of the execution of aa 
infttufdTnt is not taifed by the pleading, it might be very ufefu! fi>r the courts to be 
authorised, by a rule, to requite a party to admit or deny, upon oath, beibre a co it*, 
miffioner, the writings purporting to be fubferibed with his fignature, and for the admiffioa 
to bq deemed fufficient evidence *. Thefe alterations in the law Cuuld only be introduced 
by legiflative authority, but part of the benefit above fdggefted is within the reach of the 
courts themfelvee, who might veiy beneficially adopt the pra&ice of not allowing any other 
plea to be joined to that of aw tfi faftum , without fpecial reafons verified by affidavit. ' 

~ t - ft , , - - . . 

* The ifavo id*. pnftotod itfctf to no to tdmtinf ibe potfi of rteo|nition, aentionei 
fc, Pettier in thotexu 

; vol.ii. o 
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corrcftj muft apply to the ncceffity of proof by witnefles $ but Mr. 
Juft ice Butter observes* that the law that a bargain and fale in* 
rolled may be given in evidence, without proving the execution ; 
but that where a deed needs no intolment there* though it be en- 
rolled, the execution of it mud be proved, may well be doubted ; 
llOtwithftanding that deeds of bargain and fale inrolled, have fre- 
quently, in trials at ttiji prius , been given in evidence without being 
proved. In fupport of which pra&icer, the cafe of Smartle and 
Williams* in 1 Salk . 260, is much relied upon $ but that cafe is 
wrong reported, for it appears by 3 Lev. 387, that the acknow- 
ledgment was by the bargainor, and fo it is Hated in Sail. MSS . ; 
betides, it appears from both books that it was only a term that 
paired, and confequently it was no inrolment within the ftatutc. 
If divers perfons feal a deed, and one of them acknowledge it, it 
may be inrolled, and may ever after be given in evidence as a deed 
inrolled ; but it would be of very mifehievous conference to fay, 
that a deed inrolled, upon the acknowledgment of a bare truftec, 
might be given in evidence againft the real owner of the land, 
without proving it executed by him. However, that has been the 
general opinion, and it feems fortified in lome degree by the ftatutc 
10 Anne* c . 18, which provides, that where any bargain and fale 
inrolled is pleaded with a profert, the party to anlwcr fuch profert 
may produce a copy of the inrolment. On the other hand, it feems 
abfurd to fay, that a re/cafe* which has been inrolled upon the ac- 
knowledgment of the releafor, (hould not be admitted in evidence 
againft him* without being proved to be executed, becaufe fuch 
releafe does not need inrolment*, and indeed fuch deeds have 
often been admitted, and that was the cafe of Smartle and Williams] \ 
the deed did not need inrolment, yet being inrolled, on the ac- 
knowledgment of the bargainer, it was read in evidence againft 
him, without being proved. 

•The mdorfement of the proper officer is evidence of the inrol- 
ment of a bargain and fale, or of the ailignment of a duchy leale, 
purfuant to a provifo. Vi. Kinnerjley v. Orpe> Doug. 56. 

In cafe of a deed being accidentally cancelled, there are feverai 
diftindions to be found, arifing from the nature and operation of 
the deed, and of the neceflity for its being offered to the court in 
pleading*, likewife, iefpecting its being directly the point in iffue, or 
only coming in incidentally. I apprehend it may now be juftly 
dated, that all thefe diitin&ions are exploded, and that it is an 
univerfal rule, that fuch an accidental circumftance will in no cafe 
prejudice a right which has btfcn duly acquired. Whatever objec- 
tions would exclude the admiflion of a deed thus cancelled, would 
apply with equal force to the admiflion of collateral or presump- 
tive 
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tlve evidence f of a deed abfolutely loft : but recent pra&ice has 
eftabli(hed the admiflion of that evidence beyond the reach of 
controverfy. And the courts have, in modern times, fo completely 
deviated from the ancient ftridtnefs, by which there was a failure 
of juftice, according to the ordinary courfe of law, in the cafe of a 
deed being loft or deftroyed, as to allow very ex ten five rights to be 
held under the fidtitious authority of deeds and inftruments which 
never had, nor in truth could ever have, been believed, to have had 
an exiftencc, except in the imagination. Such is the nature of the 
preemptions, which were examined with fome particularity in the 
preceding number. 

The following diftin&ions, dated by Gilbert , are founded upon 
a fair analogy, and feem fully applicable to the cafe of a deed can- 
celled by defign. 

“ If there be a joint contradt, or obligation, and one of the 
obligors’ feals be torn oif, it deftroys the obligation, becaufe they 
arc both bound as one perfon; and if one be difeharged, the other 
cannot Hand obliged, becaufe they both make up but one obligor. 
But if two perfons be bound fcverally, there, if the feal of one of 
the obligors be broken oiF, yet the obligation continues in the other, 
becaufe there are fevcral contractors and feveral contracts, and 
therefore by deftroying the obligation of one of them, the obliga- 
tion of the other is not taken away. But if two men are bound 
jointly and lcverally, and the feal of one of them is torn off, this 
is a difeharge to the other; for the manner of the obligation is 
difeharged by the adt of the obligee, and therefore that is, accord- 
ing to the rule of law that con (trues every man’s adt moft ftrongly 
againft himfelf, a difeharge of the obligation itfelf ; befides, fincc 
both are jointly bound as one perfon, the perfon difeharging one 
of them is a difeharge of the whole ; and a fatisfadtion is fuppofed, 
by the very cancelling it, to be given for the whole debt ; and when 
one man is difeharged who concurs to make an obligor, and the 
whole debt is fatisfied, no obligation can relt upon the other.” 

With refpedt to alteration of deeds, the rule has been, that if an 
alteration has been made by a ftrangcr, jn a point which is not 
material, it does not avoid the deed ; but it is otherwife, if it is 
altered by a ftranger in a point material, for the witneffes. cannot 
prove it to be the adt of the party that fealed and delivered it, 
when there is any material difference from the fenfe of the contradt; 
but if the. contradt doth contain the fenfe of the parties, the wit- 
neffes may well fwear it to be their adt, for an immaterial alteration 
doth not change the deed, and conft quently the witnefles may at- 
teft that very deed without danger of perjury. But if the deed be 
altered by the party himfelf, though in a point not material, yet it 

O 2 will 
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will avoid the deed ; for when the party himfclf makes any altera- 
tion in his own deedj it di (charges the contraft, for the contrail 
hath the whole force from the words of the obligor ; npw, when 
the obligee undertakes to fupnly it with new words, and to alter 
thofe the party hath Axed upon, this is according to the rules of 
law which takes every man’s own aft mod ftrongly againft him- 
feif j a new making, and a new framing of the contraft, and 
for a man to contraft with himfelf, is entirely void and incffcftual. 
ii Co . 27. 

The rule concerning the alteration by a ftranger, in a material 
part, has been extended to bills of exchange, in the modern cafe 
of Mnfler againft* Miller^ in which the determination of the King’s 
Bench was confirmed by the Exchequer Chamber. 4 7 . R. 320. 
a H. B. 14 1. It was found by fpecial verdift, that the date of the 
bill had been altered by fonie perfon unknown, and the bill was 
ruled to be thereby utterly vacated. One judge maintained the 
oppofite opinion, but that 011c was Mr. Juftice Butler. And with 
all the deference which is due to the authority of a folemn adjudi- 
cation, it is impoflible to read his mod excellent argument upon 
the occafion without regretting, that what was indifputably the real 
juftice of the cafe, fliould be facrificcd to the application of a 
technical rule, extended beyond all former precedent, and that rule 
itfelf rendered difputablc in principle, by decifions upon cafes hav- 
ing a fair analogy in their nature and circumftanccs. 

That the rights and obligations of two perfons ftiall not be af- 
fefted by the unauthorized conduft of a third, whether proceeding 
from folly or from guilt, is a rule which is founded upon the eter- 
nal principles of juftice. 

In refpeft of deeds, the ancient rules of pleading had rendered 
it neceflary, that the deed itfelf (liould be formally tendered to the 
court. If the deed was accidentally loft, or cancelled, the party 
claiming under it was without a remedy, by the ordinary courfe of 
law. Thefe rules were not, in their nature, applicable to inftru- 
ments not under feal ; and the reafons ftated for rendering a deed 
inefficacious, which has been altered by a ftranger, feem entirely 
to proceed from the fuppofition of the deed being brought by pro- 
fert before the court. 

y In the progrefs of judicial improvement, when it appeared that the 
feats had been tom from a deed by the play of a child^ good fenfe 
was allowed to prevail, and the effeft of the inftrument was fuf- 
tatned. In the cafe of Read againft Brooiman, 3 T. R. 151, the 
fame judge* of the King’s Bench, who decided that in Mqfter and 
Miller the bill was vacated, ruled mod properly, that profert of a 
deed might be difpenfed with, by ihewing that it was loft by 

time. 
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time, or accident. In the cafe of Bolton v. The Bijhop of CarliJIe, 

2 Hen. BL 2 59, the three furviving judges of die Common Pleas, 
who had before concurred in the affirmance of Majler and Miller % 
gave their opinion, which I admit was not effential to their decifion, 
but which it ill was given in a manner entitling it to judicial autho- 
rity, that an allegation might be allowed, that a deed wa$ cancelled 
by the feal being torn off and deftroyed, or loft, and profert made 
of the remainder. Lord Ch. Juftice Eyre faid, w That if the deed be 
deftroyed, God forbid that a man {hould lofe his eftate by lofing 
his title deeds.” Mr. Juft ice Gould. — <c As to the cancelling a deed, 
a man’s title to his eftate is not deftroyed by the deftru&ion of his 
deeds. The cafe where the feal was torn off by rats, muft be in 
the recolle&ion of every one.” Mr. Juftic z Heath. — " Surely no 
one will fay that if deeds {hould happen to be ftolcn, therefore the 
owner (hould lofe his eftate.” Mr. Juftice Rooke . — (who came 
upon the bench fublequent to the dcciiion of Miller and Majler ,) 
u I agree, that a right once vefted is not divefted by merely can- 
celling the deed.” According to the principles of correft reafon- 
ing, it would certainly appear, that the circumftance of cancelling, 
which deftroys the very appearance of a deed, or the actual lofs of 
the deed itfelf, {hould produce as extenfivc confequences as an 
alteration in the writing. There is no reafon why the oificioul- 
nefs of a ftranger {hould induce a greater prejudice than the play- 
ing of a child, or the deftru&ion by rats : and every argument is 
entitled to the nioft favourable reception, which maintains the 
effential interefts of right and juftice, in oppofition to diftinftions 
which are merely technical in their nature, and which are not fully 
fupported by the moft imperious authority. 

That even an immaterial alteration by the party claiming under 
a deed, or writing, (hould defeat the inftrument as againft himfelf, 
does not feem objeft ion able ; and the rules of evidence can never 
be underftood to mean, that the one party can, by altering an in- 
ftrument, defeat the interefts of the other: where both parties 
concur in altering a deed, the protedlion of the revenue intervenes 
to prevent its validity, unlefs there is a new {lamp. Where there 
ate razures or interlineations appearing on the deed,' it becomes a 
queftion of fa£t for the jury, whether they were made before or 
fubfequent to the execution; and the decifion ofipthat queftion 
muft of courfc depend upon the particular circumftances of each 
individual cafe. 
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SECTION VI. 

Of Evidence of Hand-writing. 

The proof of hand-writing is a fubjeft which concerns every 
kind of document, that maybe adduced in evidence. Gilbtrf , in 
fpeaking of an indiftment for perjury upon an anfwer in Chancery, 
obferves, that the perjury may be illuftrated by the comparifon of 
hands, which poffibly may be evidence in concurrence with other 
proof, that out of the anfwer itfclf evince the identity of the perfon. 
But that the comparifon of hands only, {hould be a proof in a cri- 
minal profecution, was never law but only in the time of king James \ 
and the diftinftion has ever been taken, that the comparifon of hands 
is evidence in civil, and not in criminal cafes. The reafon why the 
comparifon of hands is allowed to be evidence in civil matters, is, 
becaufe men are diftinguilhed by their hand-writing as well as by 
their faces, for it is very feldom that the fliape of their letters 
agree, any more than the ihape of their bodies ; therefore the com- 
parifon of hands ferves for a diftinftion in civil commerce, for the 
likenefs does induce a preemption that they are the fame, and the 
prefumption is evidence till the contrary appears. For every pre- 
fumption that remains unconteftcd hath the force of an evidence ; 
for light proof on the one fide will outweigh the defeft of the 
proof on the other, but in criminal profecutions the prefumption 
is in favour of the defendant ; for thus far is to be hoped of all man- 
kind, that they are not guilty in any fuch inftanccs, and the penalty 
inhances the prefumption. Now the comparifon of hands is no 
more than a prefumption, founded only on the likenefs which may 
eafily fail, becaufe they are very fubjeft to be counterfeited ; there- 
fore, when the comparifon of hands is the only evidence in a cri- 
minal profecution, there is no more than one prefumption againifc 
another, which weighs nothing. 

I am not difpofed to conteft the principle, that, in the application 
of evidence and in weighing its effeft, a jury, refting upon the ge- 
neral prefumption of innocence, may, without violating their duty, 
be' more backward in drawing from the premifes before them a 
conclufion which {hall amount to the eftablifhment of guilt, than 
they would be in drafting a conclufion from premifes not more 
ftrong in the difeuflion of a civil right. But the general rules of 
law, concerning the admiflion and fufficiency of evidence, and the 
particular conclufion which a # jury may draw from the evidence 
before them, in a particular cafe, are two things, which, as I have 
already more than once obferved, whilft they differ molt dTcntial- 
ly m their nature and principle, are yery fubjc<& to be confounded, 

and 
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and which, therefore, in every difcuffion, fliould be moft carefully 
kept diftind. 

There feems to be fo me thing extremely illogical in the remarks 
which have been cited, ns ferving for the foundation of a general 
rule ; “ for if men are diftinguilhed by their hand -writings as well 
as their faces, as it is very feldom that the fhape of their letters 
agree any more than the (hape of their bodies the fame reafon 
which convinces the mind, that a particular writing has come from 
the hand of a particular perfon, will equally produce that evidence 
whether the ulterior relult »is of one kind or another. The ade- 
quacy of evidence in its nature, to afford convidion of a particular 
fad, can never depend upon the died and confcquences of the 
fad intended to be proved. I conceive that the diitindion is ful- 
ly contradided by modern authorities. In the cafe of the Attorney 
General and le Merchant , which has been already mentioned, it 
was laid down as a general proportion, (without any thing to con- 
fine it to the fubjed matter immediately under confideration,) that 
the rule of evidence in civil and in criminal cafes is the fame ; the 
particular queltion which led Gilbert to the difcuffion of the gene- 
ral topic, has produced a determination diredly oppofite to the 
dodrine which he fuggefts ; for in The King againft Morris , 2 Bur . 
1189, upon an indidment for perjury, in an anfwer in Chancery, 
proof of the hand-writing of the defendant, and the attention of 
the jurat by the proper officer, were ruled to be fufficient evidence 
of the anfwer being adually fworn, fo far at leaft as to put it on 
him, to fhew or to raife a probable preemption that he was per- 
fonated. 

In the cafe of high treafon, comparifon of hands is not fufficient 
for the original foundation of an attainder, bccaufe there muft be 
fome overt ad, and writing is not an overt ad ; but it may be ufed 
as in circumftantial and confirmatory evidence, if the fad be 
otherwife proved. Rex v. Hcn/ey , 1 Bur. 664. And in any other 
criminal profecution, it will be evidence the fame as in a civil fuit, 
as on an indidment for writing a treafonable libel, proof of the 
hand-writing will be fufficient, without proof of the adual writing. 
The cafe of the feven biffiops went upon the witnefs not being 
enough acquainted with their hand-writing, and not upon the na- 
ture of the evidence. Bui. N. f\ 236 (a ) . 

As to the nature of the proof upon this fubjed. In Gould v. 
Jonee % 1 Bl. 384, Lord Mansfield admitted a witnefs to prove a 
perfon* s hand-writing forged, who had frequently coxrdponded 
with him, but had never feen him ‘write. In the cafe of Goodtitle, 

(<0 thf. Collection of Cafe* on tbii fubjeft in M'Nellrfs Lavt of Evidtnctt in 
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on the demife of Revett v. Braham , 4 7 . R. 497, on a queftion of 
forgery, upon a trial at bar, the plaintiff called two clerks of the 
Poft Office, who fwore that they were ufed to infpeft franks, and 
deteft forgeries. They were then afked, Whether, from their ge- 
neral knowledge of writing, the inftruftions were a natural or an 
imitated hand ? this queftion was objefted to, but allowed by the 
court, and the clerks fwore that the hand was imitated ; but in a 
fubfequent cafe of- Cary v. Pitt, Peake , £v. Ap . Lord Kenyon re- 
fufed to admit fuch evidence, faying, that though it was received 
in Revett and Braham , he had in his charge to the jury laid no 
ftrefs upon if. With all deference, however, the folemn decifion 
of a court, upon the admiflibility of a piece of evidence, is not 
afFefted by the opinion of a Angle judge, refpedling its materiality 
in the particular inftance. 

It is now very dearly eftablifhed by feveral authorities, that the 
proof of hand-writing muft be made by perfons having a previous 
knowledge of it, either from aftually feeing the party write, or 
from correfpondence ; and that the Comparifon of an admitted with 
a difputed writing cannot be allowed, either by the infpeftion of the 
court and jury, or by the afliftance of perfons converfant with the 
examination of hand-writing, for the purpofe of afeertaining its 
reality or detefting its forgery. 

The reverfal of the attainder of Algernon Sidney , which is often 
referred to as regulating the law upon this fubjeft, does not feem to 
give much fupport to the diftinftion in queftion ; for the aft of re- 
verfal ftates feveral grounds and motives for infringing the con- 
viftion $ and as to the hand-writing, there was that evidence of 
knowledge, which is now allowed to be admiflible. 

In one cafe where a parfon had been long fince dead. Lord 
Hardwicle admitted his book to prove a modus , the iimilitude of the 
hand-writing being proved by a wipiefs, who had examined the 
parifti books in which was the fame parfon’s name. Bull . N. P . 
236. But in another cafe, Mr. Juftice Tates, at nift prius, re- 
fufed to let an entry, ftated to be in the hand-writing of a dcceafed 
perfon, be proved by comparifon with his returns to the fpiritual 
court. Brookbard v. Woodby, Peake, N* P. 20. n. 

Mr. Peake , in his Law of Evidence, feems to put the firft cafe upon 
the circumftancc of the witnefs having a general knowledge of 
the hand-writing appearing in the books, as diftinft from the aft 
of comparing and examining the two writings \ in which point of 
view thefe cafes may be poffibly reconciled with each other. 

In one cafe, Lord Kenyon accompanied his decifion, that compa- 
nion of hands was no evidence, with the observation that if it were 
fo, the fituation of a jury who could neither read or write would be 
' a ftrange 
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a ftrange one, for It would be impoffible for fuch a jury to com* 
pare the hand-writing. M'Phtrfon v. Tboytes , Peake 9 N. P. a 0 . 
Perhaps the occurrence itfelf of a jury, who could neither read or 
write, might be rather ftrange, but it does not feem the moft accu- 
rate reafoning, to rejeft an afliftance which in general cafes would 
be beneficial, becaufe in fome poflible cafe it might happen to fail; 
and a general prefumption that a jury could read and write, 
would be at leait as moderate as many prefumptions, which have 
in fa£ been introduced into the adminiftration of juft Ice. 

The general fubjeCt lately came under the confiderationof Lord 
Eldon , in the Court of Chancery 5 and produced a very full and 
elaborate difeuffion, which may be referred to as containing an ac- 
curate view of the exifting law upon the fubje&. Eagleton v. King- 
Jfotty 8 Vcf 438, and the praCtice of the law feems to be clearly fet- 
tled, that thecafual knowledge or belief of a perfon, who has once 
feen a witnefs write, and fpeaks from the effect of that incident 
upon his memory, in refpeft to the character of the writing, is ad- 
tniffible, and a fufficient foundation for reading the difputed paper ; 
but that a direft comparifon with the greateft poflible number of 
authentic papers, indicating the fimilarity to the moft obvious in- 
fpeftion, and confirmed by the moft critical ferutiny, is wholly in- 
admifliblc. 

But where, in point of reafon, is the objection to a proof by com- 
parifon of hands, as founded upon an infpeCtion at the trial ? It 
will furely be admitted that the real obje& is the inveftigation of 
truth, and by the imlifcriminate rejection of a means of eftablifhing 
the truth, which in many inltances muft be more convincing than 
the evidence a&ually received, there is a frequent rifk of the failure 
of juftice. Every danger which may refult from the cafe of forgery, 
muft operate at leaft with equal force, when the deception is aided, 
by the comparifon being made, not with the immediate objeft of the 
fenfes, where $he erroneous impreflions of one perfon may be'cor- 
reCfced by the more accurate infpeCtion of another, but with the 
traces in the memory, the errors and imperfections of which are 
beyond the reach of ferutiny. What is the common evidence of 
knowledge but an act of comparifon ; a comparifon of the objeCl 
prefented to the fight, with the objeCfc imprinted by memory in 
the mind, with the image and copy of the fuppofed reality ? And 
when the comparifon is made not with this imperfeCfc and fallaci- 
ous copy, but with an indifputed original, applied with the fkill and 
experience of perfons habitually devoted to fimilar inquiries, it 
is deemed not only a matter of technical caution, but an eflential 
point of conftitutional liberty, to rejeCk the afliftance which it 
may be naturally expe&ed to afford. An expert of the moft ac- 
curate 
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cuTtte talents, comparing the chara&ers of the admitted writing 
of an individual, through a continued feries of years, with the cha- 
racter of a difputed piede, cannot be heard to offer his opinion, 
whilft the knowledge and familiarity that the mind may be fup- 
pofe to have acquired, from the previous perufal of thoTe very 
writings, or even from the cafual infpe&ion of a Angle a ft, is re- 
ceived and a&cd upon without objection. I have known the ad- 
miflion of this evidence carried fo far, as for an attorney, after 
the failure of other attempts, to Hand up and fwear to a know- 
ledge of the writing of the oppofite party, from having once 
looked over his (boulder when writing a letter at an alehoufc (a). 
I have purpofely dated extreme degrees, becaufe by thefe the cha- 
racter of a propofition is mod didindly (hewn, and in the admif- 
Cbility of evidence, the law allows no latitude of diferetion. 


SECTION VII. 

Of Writings inferior to Deeds . 

It does not occur to me to be neceffary to make any general 
obfervations refpelting writings inferior to deeds, having in a pre- 
ceding feCtion pointed out the didinguiihing character of deeds, 
as condituting or difeharging obligations propria vigorc, whilft writ- 
ings of an inferior nature are only the evidence of a contrail, 
which, in its nature and quality, is not of higher rank than if it was 
merely verbal or of a matter of fall : the peculiar character of 
bills of exchange, and promiffory notes, does not fall within the 
purpofe of the prefent examination. 

The rules laid down, with refpeft to the evidence of deeds, 
are equally applicable to other inftruments with refpelt to the 
neceffity of producing the original, or, in cafe of its non-produo- 
tions fupplying the omiflions by the beft inferior evidence, and the 
whole of the fydem eftablifhed refpe&ing the examination of fub- 
feribing witnefles, is equally applicable to other inftruments ; 
but it may be proper teftake notice as to the firil of tliefe fubjelts, 
that duplicates of notices, ferved upon any perfon, are in general 
regarded as equally original, with the copies altually delivered. 
In other cafes, a notice to produce the original mud be given to 
the party intended to be charged with it, or affelted by it, in cafe 
it is or ought to be in his poffeflion. Where the terms of an 
agreement art reduced into writing at the time, as evidence of the 

(«) L*nc*Jler Summer Afflict, 1799 j but it is proper to add, that the fame judge who 
allowed the reception of this evidence, made fome obfervationi upon it which decided the 
Site of in credibility. 


agreement, 
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agreement, the writing mull be produced, and mull have the 
proper damp, and no parol evidence of the agreement can be admit- 
ted ; but when there is written evidence of a matter of fa£b, as a 
receipt for a fum of money, proof may be given of the fa£l of 
payment, or of a didin& verbal acknowledgment, as was (hewn in 
/. 2, fttpra. 

The preceding fe&ion, refpefting the proof of writing, is alfo of 
general application *, and in point of fall, the fubjeft to which it re- 
fers is of much more frequent application in other cafes, than ilk 
verifying the fignatures of deeds. 

Upon the evidence of books of account, there is, in many refpefts, 
a confidcrable affinity between the dodrine dated in . the text of 
Pothicr % and the praftice of the Englijb law. The do£lrinc of 
femiproofs, by which a perfon may obtain a decifion in his favour, 
by the tedimony of his books, confirmed by his own fuppletory 
oath, lias not with us any kind of application. A perfon can in no 
cafe require his own books to be received as evidence in his favour ; 
but if the other party refufes to call for them, and the party himfelf 
is willing that they iliould be produced, it will fometimes lead to 
pretty drong inferences in the mind of a jury, with rcfpe& to the 
veracity and effeft of other evidence. 

One party has no right to compel the other to produce his books ; 
but if notice is given for that purpofc, and they are not produced , 
accordingly, not only may verbal evidence be given of their con- 
tents, but the mere refufal to produce them will always be con- 
fulercd as a very drong preemption of their contents being un- 
favourable. 

A perfon who requires the produ&ion of books belonging to an- 
other, mud make his ele&ion whether they Ihall be received as 
evidence ; lie has not a right fird to infpcct them, and then ufe 
them or not according to his diferetion. Being admitted, their 
whole contents mud be allowed as evidence ; but that, aowas be- 
fore obferved concerning other written evidence, does not necef- 
farily conclude the veracity of their entire contents. A party can- 
not make any didinflion with refpeft to what part {hall be received, 
but a jury may diftinguilh with refpeft to matters of credit, and 
admit one part whild they difallow the other \ but without fome 
circumdances to induce a particular fufpicioa, it is unreafonable 
that fuch didinttions fliould take place. 

The following is a note of feveral cafes, which have occurred 
refpe&ing the admiffion of different pieces of written evidence. 

<c Where the draymen came cvfery night to the clerk of a brew- 
hf>ufe, and gave him an account of, the beer delivered, which he 

fet 
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fetdftwo in a book kept for that purpofe, to which the draymen 
fet their hands, and the drayman was dead, the book with his 
hand fet fi> it was held good evidence of a delivery. Price v. Lord 
Ttrrington , i Salk . 285. So, a (hop kook was allowed for evidence : 
it being proved that the fervaftt that writ the book was dead, and 
that this was his hand, and he accuftomcd to make the entries. 
Pitman v. Maddox , 2 Salk. 690. But where the plaintiff to prove 
a delivery, produced a book which belonged to his cooper, who was 
dead, but his name fet to fcvcral articles as delivered to the de- 
fendant, and a witnefs was ready to prove his hand, Lord Ch. 
Juft ice Raymond would not allow it, faying, it differed* from Lord 
Torrington* s cafe, becaufe there the witnefs faw the drayman iign 
the book every night. Clerk v. Bradford , M. 5 Geo. 2. Upon 
an iffue out of Chancery, to try whether eight parcels of Hudfons 
Bay Stock, bought in the name of Mr. Lake , were in truft for Sir 
Stephen Evans , his ailigtiees (the plaintiff's) (hewed firft, that there 
was no entry in the books of Mr. Lake y relative to this tranfa&ion. 
Secondly, fix of the receipts were in the hands of Sir S. E. and 
there was a reference on the back of them, by his book-keeper, to 
the book B. B. y of Sir S. E. Thirdly, the bookkeeper was proved 
to be dead, and upon this the queftion was, whether the book of 
Sir S. E. referred to, in which was an entry of the payment of 
the money, Ihould be read ? And the Court of King’s Bench, at 
a trial at bar, admitted it not only as to the fix, but likewife as to 
the other two, in the hands of Sir B. L. 3 fon of Mr. Lake. 
And in Smartle v. Williams , cited by Lord Hardtvicke, in 
Montgomery v. Turner , 1751, a ferivener’s book of accounts, 
the ferivener being 'dead, was holden good evidence of payment. 
Bull. N. P. 282, 283. In Searle v. Lord Barrington , 2 Sir. 807. 
2 Lord Raym. 1370. 8 Mod. 278. 3 Br . P. C. 535, the court 
were of opinion, that an indorfement by the obligee, of a bond of 
payment of intereft, was good evidence to encounter the prefump- 
tion of payment, arifing from length of time, and ought to have 
been left to the jury, for they might have reafon to believe it was 
done with the privity of the obligor ; and the conftant pra&ice is 
for the obligee to indorfe the payment of intereft ; and that, for the 
fake of the obligor, who is fafer by taking fuch an indorfement 
than by taking a lodfe receipt $ and the judgment given upon fuch 
evidence, was, on a bill of exceptions, affirmed in parliament ; but 
in Turner * . Crifp> Hit* 13 Geo. 2. the Chief Juftice refufed to 
let the indorfement of the receipt of part of the money, fe- 
cured by a bond which was 4 made after the prefumption had 
attached, be given in evidence. 2 Str*. 827. The debt book of 
an attorney, long fince deceafed, where he charges 32/. for filter- 
ing 
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ing a recovery, two articles of which were for drawing and ingxoC* 
(ing the furrendcrof a tenant for life, and which bill appeared by 
the book to have been paid, was held admiffible evidence of there 
having been fuch a Surrender. Warren v. Grenville ,,a Str. 1129 . 

A bill of parcels, and receipt of a merchant abroad, was admitted 
to prove the plaintiffs intereft in a cargo againft the infurer. Ruf- 
fel v. Scheme , 2 Str. 1127. A paper in the. hand-writing of a tef- 
tator, containing a lift of bank notes found in his pofleffion at or 
before his death, was held, by Lord Hardwicke , inadmiffible to 
prove his property in thofe notes 5 but he fent the cafe to be tried 
at law, observing that the rules of evidence in general are the fame 
in both courts as to matters of faft. Glyn v. Bank of England* 

2 Vef 38. Entries of a deceafed fteward in a common day-book, 
containing variety of matters, relative to his different employers, of 
money paid by perfons for trefpafs on a particular place, on 
account of one of thofe employers, were held admiffible evidence, 
in an aft ion relative to the right of fuch employer to the place in 
queftion, as they would have been evidence to charge liimfelf with 
the receipt of the money. Barry v. Bebbington, 4 T. R. 414. An 
entry by the church-wardens of A . in their accounts, ftatihg the 
receipt of a fum of money from the chapelry of 5 ., who that year 
difputcd their ancient cuftom ; but after being fued had paid it, and • 
1/. for cofts, and the following writing at the head of the fame 
page : “ It is an ancient cuftom thus to apportion our poor'lay, % 
B. to pay one fifth, &c.” was held good evidence of the cuftom, 
the one entry as it charged the officers with the receipt of money, 
and the other as referring to and explaining that } and Lord 
Kenyon , faid, that even without that reference, he did not fee any 
objeftion to admitting the fccond entry as evidence propria vigare 9 
becaufe ufages relating to parifhes muft be got out of the parifh 
books ; it is like the inftance of court rolls, which are frequently 
admitted in evidence, though they aifeft the rights of third perfons. 
However, it was not neceffary to decide upon that ground, though 
he had a ftrong opinion of it. Stead v. Heaton , 4 T. R. 669. On a 
queftion refpefting the identity of a place, the coals under which, 
and alfo a rent iffuing out of it, belonged to one of the parties fen- 
der different titles, the entry in the book of a perfon under whom 
the party claimed the rent, but not the coals (which were the fub- 
jeft in difpute), of receiving the rent for a particular place, was held 
inadmiffible evidence $ for, by Lord Kenyon % what one man does in 
his clofet ought not to affeft the rights of third perfons \ there is only 
one inftance in which this is allowed, namely, the books of' an 
incumbent refpefting' tithes, which may be evidence for his fuc- 

eeffor. 
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ceffor, but that has always been confidercd an excepted cafe. Out- 
rum v. Morrwoody 5 T. Jt. lit. , 

: In reviewing the preceding cafes, tliere are fome which appear 
to be founded, upon rather difputable principles. The cafe of the 
draymen figning the entry, and the itill ftrangcr cafe of die ihop 
book, are indances of perfons being affected by evidence made 
behind their back, with intern to preferve a charge againft them, and 
which they had no opportunity to crofs-examine. If the drayman 
and the clerk had told another perfou, that fuch circumftances had 
paffed, and that perfon had immediately made a minute of it in 
wnring, it will not be fuppofed that a dcpoOtion, confiding ulti- 
mately of fuch hearfay evidence, would be allowed. If one. man 
writes down that he faw a given aft done, would the parties to 
that aft be allowed to be affefted by fuch a minute, any more 
than by a hearfay declaration ? Would his fignature make the evi- 
dence any better ? And is there any fubdantial difference, in this 
refpeft, between a dranger who obferves a tranfaftion, and a per- 
fon who is an indrument in it, and who is only from neceflity al- 
lowed to be a competent witnefs, having himfelf a degree of in- 
tereft in the fubjeft. When a broker is agent for both parties, 
his minutes, which are part of the ret gefle, would fall under a very, 
different confideration. 

The cafe of Lord Barrington was founded upon very found 
reafoning } at the time of making the entry (which, it is an admit- 
ted faft, was before the prefumption had attached) Serie could 
have no undue motive ; the purpofe was merely to indicate a dif- 
charge. The bond itfelf would be perfeft evidence of his claim \ 
but in the cafe which immediately followed, it was not thought 
that a perfon whofe right, if adverfely conteded, was at an end, 
could revive it by any aft of his own. Having no legal claim to 
too/, he could not found a right to 90/., by giving credit for 10/. 
Barry and Bebbington certainly went abundantly far, where a 
deward, by charging himfelf to his employer with the receipt of a 
fmall fum of money, was allowed to charge a third perfon with 
die admiffion of a right. But Stead and Heaton feems to be 
direftly repugnant to the cafe, in which the receipt of part of the 
money on the bond, after the prefumption had attached, was dif- 
allowed ; for though, to a fmall extent, the entry made by perfons 
intereded had a tendency to charge themfelves, it, to a much greater 
extent, had a. tendency to induce a charge in their favour againft 
the perfons to whom it related. It was preferved and recorded 
as’ evidence of the fubmiffionco a difputed right. The general 
efieft and objeft of it were to fubftantiate that right in themfelves. 
And if ony public body ihftU not be allowed to charge another 

public 
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public body by their entry of a debt, it would be abfurd to let 
them obviate the objection, by fubjoining the entry of a partis* 
payment amounting to a recognition. If the perfona who made 
the entry had appeared as witneffes to prove the fad, retaining the 
fame charader of inhabitancy, they would have been rejeded as 
intereiled. Their death was allowed to give a weight to that as 
written evidence, which as oral tedimony could not have been 
allowed ; contrary to one of the mod eflential rules upon the fub- 
jed, they were admitted to make evidence for themfelves. As to 
entries in public books regularly and periodically kept, and per- 
fedly free from all the imputations, which occur to an entry of 
fuch a nature as has lad been confidered, their charader is fo ma- 
terially different, that the edablifhing a propofition refpeding the 
one cannot fairly induce a material argument to affed the 
other. 

The particular exceptions from the rules of evidence in general, 
which apply to cafes of pedigree, and fome other fubjeds, being 
equally connedcd with written and with hearfay evidence, the 
confidcration of them is at prefcnt deferred. 


SECTION VIII. 

Of the Statute of Frauds . 

The advantages which refult from fully and explicitly dating in 
writing, the objed and terms of any civil tranfadion, are fo obvi- 
ous and confulerable, that almod every fydem of jurifprudence 
manifeds a decided preference to written memorials over 
verbal reprefen tations, in evidencing the occurrences of focial in- 
tcrcourfe. 

The death of witneffes, the imperfedions of their memory, their 
milconception, and fometimes their wilful mifreprefentations of 
the communications, which they are called upon to tedify, are pro- 
duflive of inconveniences which are drongly contraded by the 
introdudion of authentic monuments, in which the intention of 
the parties is fuppofed to fpeak for itfelf, and which are not to be 
affeded either by the. artful gloffcs, the inaccurate perceptions, or 
the natural infirmities, of 'cafual obfervers. This general obferva- 
tion may be applied, with particular force, to the advantage of 
edablilhing a criterion for didinguifliing between ads which are 
confummated by a mutual intentioq, conclufively fixed and deter- 
mined, and ads of inchoate and preliminary communication; be- 
tween the coatrading an obligatory engagement, and the making a 

cafual 
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cafual intimation or fuggeflion. The fame effe# is in a confider- 
able degree produced, by the ufe of known eftabliihed tokens, which 
may eafily and generally be underftood, as marking a fettled and 
eertain determination ; but whilft thefe are free from the dangers 
of mifconception, they leave the fubje# expofed to the cafualties 
of time ; and confequently are inferior in their utility to the per- 
manent evidence of an authentic writing. In all cafes, therefore, 
where the nature of the fubje# indicates a probability, that a know- 
ledge of the circumftances may be important at a diftant period, 
it is matter of .utility not only to fhew a preference to the tefti- 
mony of writing, but to render it an effential requifite. 

There is alfo a material difference in refp eft to the danger of 
nufreprefentation, between obligations founded merely upon a com- 
munication of intention, without the intervention of any pofitive 
a£ts, fuch as a contra# for the fale of goods, to be delivered at a 
future period, and thofe which arife from a matter of fa#, that has 
a&ualiy intervened, as the loan of a horfe. 

From thefe confiderations, inflitutions of pofitive regulation have 
been eftabliihed in different countries, for afcertaining the exift- 
ence of agreements, intended to be obligatory upon the parties 
between whom they intervene ; and although the regulations, thus 
framed, are often ncgle#ed by an injudicious confidence which 
operates to the detriment of individuals, and the advantage which 
is taken of them is too frequently in oppofition to the principles 
of integrity, they are, in their general operation, of confiderable 
benefit to the community. 

In the forming fyftcms for the purpofe, while the advantages 
above referred to arc properly eftimated, the inconvenience of load- 
ing the ordinary occurrences of life with an unneceffary incum- 
brance, fhould not be entirely left out of the confideration } and 
while it may be proper to require that fo important an obje#, as a 
contra# for the future purchafe of a confiderable eftate, (hall be 
authenticated by writing, there would apparently be but little 
utility in preferibing a fimilar requifite, in order to compel a per- 
fon to return a watch that he had borrowed, or pay for one which 
he had purchafed and- received. 

The French ordonnance, which is the fubjc# of the text in iV 
tbier, that has occafioncd thefe observations, feems to have laid 
father too great a ftrefs upon the firft of thefe confiderations, with- 
out paylng fufficient regard to the other $ and it is evident that the 
czclufion of all proof refpe#ing matters of fa#, arifing upon con- 
tra#s where the obje# exceeds fo inconfiderable an amount as 
ioo livres> a little more than 4/. muft often occafion a failure of 
juftice, efpecially when it is carried fp far as in the cafe adduced, of 
8 preventing 
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preventing a man from recovering the goods* which he had depoGt- 
cd iq the cuftody of a friend. 

The ftatute of frauds, 29 Cb. 2. c. 3, which, with, feveral other 
regulations, unconne&ed with the prefent inquiry, introduces a 
fyftem founded upon an analogous principle, and I think was moft 
probably fuggefted by the French ordonnance, is free from this 
imputation : for, while it excludes in feveral cafes, a proof by oral 
teftimony, with refpeft to matters of mere agreement, in their na- 
ture liable to mifreprefentation, it leaves untouched the evidence 
which is founded upon matters of fad ; and in refpedt to the moft 
ordinary contraft of fociety, the fale of goods, it admits the full 
completion of a mutual obligatory intention, to be evidenced by 
other tokens than a written agreement. 

This ftatute (many parts of which are by no means penned with 
technical accuracy,) has been alternately the fubjed of panegyric, 
and reprehenfion ; Lord Kenyon always fpoke of it in terms of 
commendation ; with Lord Mansfield it appears to have been by no 
meant a favourite. It has certainly given rife to mere contefted 
queftions than any ftatute in the book, except that refpc&ing the 
fettlements of the poor ; and the Honourable Dairies Barrington , 
many years ago remarked, in his obfervations on the ftatutes, that 
the explanation of it had not been attended with a fmaller expence 
than 100,000 /. A great part of this expence, however, may per- 
haps not be fo juftly imputed to the framers of the ftatute, as to 
the adminiftration of it, upon a principle of relaxed conftru&ion. 

Both the ftatute, and the ordonnance have, in their expolition 
been regarded, as* rendering the compliance with their provifions 
rather a neceffary evidence of the contra&s to which they refer, 
thanasan eflentialand conftitucnt part of the contra&s thcmfelves ; 
and exceptions have therefore been admitted, where the want of 
this evidence has been fupplied by the judicial acknowledgment of 
the parties (*)• 

To proceed, after perhaps an unneceflary length of preface, to 
the provifions of the ftatute itfelf, fo far as they are conneftcd 
with the prefent obje£t ; it is ena&ed that all interefts in land, 
created by parol only, and not put in writing, and figned by the 
parties creating the fame, or their agents lawfully authorifed in 
writing, (hall only have the force of leafes at will, /. 1. except 
leafes not exceeding the term of three years from the making 
thereof, whereupon the rent referved (hall amount to at leaft two 
thirds of the annual value, /. 2. And that no a&ion (hall be 
brought to charge any executor, or adminiftrator with damages 

(«) Sec the preceding Tiettlfe, So. 15, cud Note. 
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out of his own eftate, or to charge the defendant, upon any fpccial 
promife, to anfwer for the debt, default or mifearriage of another 
perfon *, or to charge any perfon upon any agreement, made in con- 
fideration of marriage, or upon any contract or fale of lands, or 
any intcreft in them, or upon any agreement not to be performed 
within one year from the making thereof, unlefs the agreement 
upon which fuch aftion is brought, or fome note or memorandum 
thereof (hall be made in writing, and figned by the party to be 
charged, or fome other perfon by him lawfully authorifod,/. 3. 

In the expofition of thefe claufcs, feveral exceptions have been 
introduced, where the object and effc& of the ftatute feemed to be 
otherwise fufficiently fecured ; when the agreement was in a fuit 
in equity admitted to be made, it was held that there could be 
no danger of fraud or perjury in carrying it into execution ; and 
therefore the performance of it Was fpecilically decreed, unlefs the 
ftatute was fpccially pleaded and relied upon as a bar. I11 recent 
cafes, the Court of Chancery has fliewn a difpofition to be lefs 
ftridt, with regard to the mode of taking advantage of the ftatute, 
and it feems to be the prevalent opinion, that it is fufficient to claim 
the benefit of the ftatute in the anfwer ; but the point is not ab- 
folutely fettled. . In cafe a defendant docs not claim this benefit, 
in his anfwer to an original bill, he will not be allowed it by mak- 
ing fuch claim in anfwer to an amended bill. See Cooth v. Jack - 
fon , 6 Vtf. 1 2 f and the cafes there cited. Spurrier v. Fitzgerald , 
ib. 548. If the defendant denies that any parol agreement ever 
took place, a court of equity will not inquire into the truth of that 
denial, Cooth v. Jackfon , ub. fup . 

Where the agreement .has been in part performed, and is fuffici- 
ently eftablifhed, the ftatute is in equity deemed not to apply ( a ) ; 
but a£t$ alleged to conftitute a partial performance, mult appear to 

(4) In Fofter v. Hate, j VeJ, 712. Sir R . P. Arden , Matter of the Rolls, intimated it 
01 hii opinion that the court had gone rather too far in permitting part- performance and 
other circumftances, to take cafei out of the ftatute, and then unavoidably perhaps, * after 
eftablUhing the agreement, to permit parol evidence of the contents of that agreement. 
As to part- performance, it might be evidence of fome agreement but of what mutt be left 
to parol evidence. He always thought the court went a great way. They ought not to 
have held it evidence of an unknown agreement, but to have had the money laid out re- 
paid. It ought to have been a compilation. Thofe cafes are very dilTatisfs&ory ; it waa 
very right to fay the ftatute Arnold not be an engine of fraud, therefore, compenfatioii 
would have bean very proper. They have therefore gone further, faying, it was clear these 
orm fome agreement and letting them prove it j but how does the circumftanee, of a man 
h*ving bid gut a great, deal of money, prove that he is to have a leafe ifor 99 years ? 
^The common fenfe of the thing would have been to let them bring an a&ion for the 
moneys-"!** former cafe Lord Luighknagb faid, the bent of his mind was ftrongly in 
favour of the wifdom of the ftatute, and therefore he was ftrongly agatnft ell the cafei 
which bad intrenched upon it* Mtrtimtr v. Qrihard, % Vt[. J%n> >43. 

lwvc 
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have been done on account of the agreement. What a&s (hall or 
(hall not be confidered, as amounting to fuch a partial performance, 
has been the fubje& of confirmable difcuflion j the general refult of 
which I (hall ft ate in the language of Mr. Fotiblattque . w The general 
rule is that the ads mult be fuch as could be done with no other 
view or defign than to perform the agreement, and not fuch as are 
merely introdu&ory or ancillary to it. The giving of pofleffion is 
therefore to be confidered as an ad of part-performance, but giving 
diredions for conveyances, and going to view the eftate, are not \ 
payment of money is alfo faid to be an ad of part-performance. 
But it feems that payment of a fum by way of earned is not (a). 

The ad of marriage is not, in itfelf, fufficient to difpenfe withany 
promife, in confideration of fuch marriage being in writing ; the 
oppofite conftrudion would ncceflarily be a repeal of the ftatute, 
becaufe a marriage mud adually take place before the ftatute 
can apply. 

I am not aware that there are any dired authorities to (hew that 
this partial performance can be taken advantage of in a court of 
law. It may be contended, that the pradice adopted upon the tab- 
led is founded upon circumftances peculiar to the power of 
courts of equity, in awarding a fpecific performance, though there 
are incidental opinions to the contrary (4), 

The 

{a) Since writing the above it was held by Lord Loughbcnugh, that paying five guineas 
in part of one hundred guineas to bind the bargain, and in part of tbe purchife moneys 
was not a part- performance to take a con tr aft out of the ftatute. Main v. MHbwrn 9 
4 Vt[, 7x0 s and in a recent cafe, it was ruled by the Mafter of the rolls, that a purchafcr of 
an eftate by auftion, did not, by paying part of the auftion duty, purfuant to the condition! 
of fait, lofe the benefit of the ftatute. Butkmafler ▼. Harref, 7 Vtj. 341. He obferved 
further, that <« even if the payment of the purchafe money could be confidered as pait of the 
price, he did not fee how that could bind the purchafer. In general, the party feeking 
performance, mu ft ftiew a performance on hia fide, at a reafon for the interference of the 
court in his favour; for the ground upon which the court afta it, fraud, in refilling to 
perform after performance by the other party. In Le&in v. Mtrtins, 3 dtk, the purchafer 
had paid a confiderable part of the purchafe money, and therefore it Was a fraud to refufe 
performance in the other fide. In Wktley v. Bagtnutt , 6 Bro. P, C. 45, which being be- 
fore the Houfe of Lords, rauft fuperfede the authority of every other cafe, it was held that 
tbe afts done by the defendant, did not entitle the plaintiff to have the agreement fpccificaU 
)y performed.’* 

It muft however be clear that an aft done, merely bf one party, cannot give him a title 
againft the other j and wherever fuch aft doda induce a right, the concurrence, encourage- 
sient, or acquicfccace of the other patty, quiff he ncceflarily fuppofed. 

(S) In Br§&§ v. St. Pmmlf s Vif^Jun. 333. Mr. Juftidt BMr 9 fitting for the Lord 
Chancellor faid, that aa to part-pevfbrinance, courta of law have lately adopted the 
fame fort of reafening that pintail* in courts of equ'ty, that there can be but one true 
conftniftlon of the ftatute of frawlli whatever it H, it ought equally to held .in courts of 
law, and of equity, and that if k i* fettled inequity, that part. performance take-, it out 
of the ftatute, the fame rule feouH bold at law. Lord EUm % in Cottb *. Jackin, 6 KJ. 
adverting Co this o pi nion laid, Ik hadhad mfougbiak the aharafter of the nw of :«,« 
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The learned and judicious writer juft referred to, fuggefted fome 
important difficulties which may arife where the ads alleged to 
cbnftitute a partial performance are admitted to be done ; but the 
agreement upon which they are fuppofed to be founded, and con- 
sequently their application to fuch agreement is denied * or on the 
other hand, where the agreement is admitted, and the ads of per- 
formance denied, but, as he admits, without laggefting the means 
to remove or leilen them (a). 

A letter admitting the agreement, and (igned by the party, is held 
Sufficient to Satisfy the requisites of the ftatute, but it muft coil* 
tain the precife' terms of the contrad, Prec. CL 560 ; or refer to 
another paper, which contains thofe terms, Vld. Tawney v. Crowther 9 
3 Bro. CL 318. Forjler v. Haiti 3 Vef. 696. And in the cafe of 
Brodie v. St. Pauli 1 Vef. Jun. 326, where the agent of the de- 
fendant read to the plaintiff a paper refpeding a propofed leafe, 
and an agreement was drawn up in reference to that paper, and 
the plaintiffs’ bill prayed a performance of the agreement, according 
to the claufes that had been read to him, Mr. J . Buller faid, that if 
the agreement is certain, and explained in writing Signed by the par- 
ties (< b)i that binds them ; if not, and evidence is neceffary to prove 
what the terms were, to admit it, would effedually break in upon 
the ftatute, and introduce all the mifehief, confufion, and uncer- 
tainty that the ftatute was intended to prevent ; the only thing 
to Support this caSe would be to prove by parol evidence, which 
of the covenants were read, and which were not : that is dire&ly 
prohibited by the ftatute. 

It muft likewife appear that the other party accepted the terms, 
and afted in contemplation of them; if therefore, the hulband 
claiming the benefit of the promife contained in a letter, was igno- 


country, dividing it felf into diftinft courts of law and equity, had fuffered more by courts 
of law ailing upon what they conceive 10 be the rules of equity, than by aoy other cir- 
cumftance. If you addrefr yourfelf to the queftion, how courts of law are to execute 
the equitable jurifdi&ion upon this queltion, it is abfolutcly Tmpoflible they can 
exercife it. His Lordfhip then proceeded to fliew that a court of equity cannot all 
agtinft the defendant's denial of the agreement, whereas in every cafe, a court of law is 
to underhand that a defendant does deny it. Subfequent to the opinion above exprrfled, 
by Mr. Juftice Bull*?, the courts of law have, in feveral inftances, ftewrta ftrong difinclina. 
tion to afTume the jurifdiaion, naturally belonging to s court of equity } and as courts of 
equity have themfelves fhewn, in recent cafes, fo ftrong an opinion upon the original 
deviation from the ftatute, I think it moft probable that parol evidence of an agreement, 
and of the part-perfbimsoce of it, would not now, in an aHion at law, be allowed to teke a 
cafb out of tke ftatute. , 

’ (n) The feveral cafes in which, verbal agreements have been enferced, notwlthftending 

the ftatute of frauds, erO(fo far as they come down) accurately rcoUeHed in Mr. PnotiN 
Lew of Con treat . See elfo the note to Vym v. SMbOn,*^ Ftf. 34. 

(b) But in Tawny v. Crawler, the agreement rfcfcrrcd to, and enforced, was notfigned. 

rant 
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rant of it at the time of the marriage, equity will not decree upon 
it, Ayliffiv. Tracy, 2 P. Wms. 65, neither will equity decree a por- 
tion upon a promife in a letter, if the defendant appear in the fame 
letter to have endeavoured to prevent the marriage, though he waa 
afterwards prefent at it. Douglas v. Vincent, 2 Vern. 20a. It is a 
queftion whether courts of equity will decree an agreement, en- 
tered into by letter, if a deed appear to have been afterwards fram- 
ed, (but not executed) varying the terms exprefled.in that letter, 
or if the terms be varied, by a diftind fubfequent parol agreement^ 
partly carried into execution {a). 

In a very late cafe before the Court of King’s Bench, it was held, 
that a promife in writing to pay the debt of another was not fuffi- 
cient, as it did notftate the plaintiff’s forbearance, which was thecon- 
fideration of it ; fince the ftatute requires the agreement (not merely 
the promife), or fome note or memorandum of it, to be in writing | 
and die agreement is that which each party is to do or perform, 
and by which both parties are to be bound ; for without the pa- 
rol evidence, the defendant cannot be charged upon the written 
contract, for want of a confideration in law to fupport it i and 
the effect of the parol evidence is to make him liable, when the 
ftatute was pafled with the very intent of avoiding fuch a charge, 
by requiring that the agreement, by which muft be underftood the 
whole agreement, (hould be in writing. Wain y. Walter, 5 Efijl, 
ho- 
lt has been held to be a fufiicient figning, if a perfon knowing 
the contents of a deed, Ggn it as witnefs only. 3 Aik , 503. (a) Vid, 
fmllanyue, B. I. c. 3. f. 10. 

The mere pcruGng and altering a draft, or putting a deed into a 
folicitor’s hands, to prepare a conveyance, is not fufiicient to dif- 
penfe with the fignature of the party, Hawkins v. Holmes , 1 P, 
Wms. 770. Jfaddivg v. Wilkes, 3 Bro. Gh, 400. In a late cafe it 
was contended, that a perfon by writing loofc inftru&ions for a 
formal contract, comprizing his own name, as “ Mr. Stokes, to re- 
pair, See,” amounted to a fufiicient fignature. It was properly held, 
that the fignature required by the ftatute, was to have the e(fe& of 
giving authenticity to the whole inftrqment ; and where the name 

(#) A parol rariation to « written efneatnt, cannot be enforce^ in equity, Cttki r. 
Majtatt, a Vern. 34. In feA fuch a fubfequent agreement ia net iefe wftbie theobjeA 
eftbe ftatute, than qn original agreement; end the feme rule with nfpeA to part per. 
fetmaace, or ether eltenmftenfM parenting the operation of the ftatute, ought eqapUy to 
he appli«4 in the oqe cafe and in the other, See Hetjon r, Cellini, 7 Vef. ijo, and the 
Stqt fcAion of thie Appendix. • 

(0 Thia •» contrary to the fpMt of the deciflon in SltkH v. Mur, infra, and I think 
aUh contrary to the principle of the ftatute. 

P 3 W* 
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was iofertcd in fuch a manner as to have that cfFqft, it did not 
much fignify in what part of the inftrument it was to be found. 
But it could not be imagined that the name inferted in the body 
of an inftrument, and applicable to particular purpofes, could 
amount to fuch an authentication as the ftatute required. Stokes 
V. Moore , Cox's I P. Wtns . 770. n. 

A perfon who has himfelf figned an agreement cannot objeft 
that it was not figned by the other party, as is clearly fettled 
by a ftries of cafes from Hatton v. Gray | 2 Ch. Ca. 164. to Seton 
v. Slade > 7 Vef. 26$ This is a ftrong illuftration of the principle, 
that the writing required by the ftatute is only the evidence, and 
not the eflence of the contraft % for it is an eftabliihed rule that 
reciprocal contrails are not obligatory, unlefs both parties are 
equally bound. 

I n Simon v. Metivier , 1 Bl. 599-3 Burr. 1921, an opinion was inti- 
mated in general terms, that the ftatute did not extend to fales by 
au£iion,but the cafe related to a fale of goods, theprovifion refpe&ing 
which will be ftated in a fubfequent paragraph *, and it is now 
fettled that no fuch exception can be made with refpeft to land, 
and that the agent of the feller writing, does not prevent the opera- 
tion of the ftatute. See Walker v. Cottftabh , 1 Bof. & Pul. 30 6. 
Buckmajler v. Harropy 7 Vef. 341. 

In regard to the provifion, that all leafes of lands for a longer 
term than three years, (hall only have the effedl of eftates at nuill\ 
it has been held that, as eftates at will are now only notional, and 
the payment of an annual rent conftitutes a tenancy from year to 
year ; the fame effeft (hall be given to agreements for leafes, which 
cannot operate to their full extent in confcquence of the ftatute. 
Vid. Clayton v. Blaley> 8 T. R. 3. It has been alfohcld that the other 
parts of the agreement, fuch as the amount of (lie rent, the days 
of entry, the liability to taxes and repairs, (hall be applied to fuch 
tenancy from year to year, Doe dem. Rigg v. Belly 5 T. R. 471. 

The provifion refpe&ing agreements not to be performed within 
a year, does not extend to thofe which depend upon feme uncer- 
tain event, which may or may not happen within that time, as 
death, marriage, the arrival of a (hip *, but only to fuch as in their 
nature and creation, are neceiTarily to be poftponed to a more dis- 
tant period. Anon, x Salk. 280. Smith v. Wtflally x Ld. Raym . 
316. Fenton v. Emblersy 3 Burr. 1278. 

The decifions refpe&ing the liability of a perfon to anfwer for 
the debt, default, or mifeariage of another, have drawn the line 
between undertakings as a principal, and as a furety ; and which 
are denoted by the terms original and collateral undertakings. 
Where the whole obligation is confined to the perfon making the 

X promife. 
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promife, though in refpeft of the benefit to another perfon; as if 
I dlredl a tradefman to furnilh goods to my friend,, and place 
them wholly to my account, the ftatute does not attach. Bourkemirt 
V. Darnell , z Salk . 27; but where the undertaking is only for 
better fecurity 5 as a promife, that if the tradefman will furnUh him 
with the goods, if- he does not pay for them I will, it is void ", 
it being clearly fettled, that if the perfon for whofe benefit the 
contrail is made, is anfwerable at all, the other is wholly exempt 
whether the promife is before or after the delivery of the goods, 
is perfe&ly immaterial. See Matfon v. Wharam , 2 T. R. 80. 
The converfe of this propofition mult neceffarily be true, and if it 
manifeftly appears that the party undertaking is anfwerable, It is 
conclufive evidence that the other perfon is not. In the above 
mentioned cafe of Bourlemire v. Darncll % it u*as ruled that a pro- 
mife, that a third perfon who hired a horfe fliould return him, was 
within the ftatute. 

The ftatute has been held not to extend to a promife of making 
a fpecific fatisfaflion for an injury; as .where an a£Hon for 
an affault was about to be tried, and a friend of the defendant 
agreed to pay the plaintiff a fum of money, to withdraw his pro- 
ceedings ; the promife, though not in writing, was adjudged to be 
obligatory. Read v. Na/b, 1 Wilf. 305. But alijioft immediate- 
ly afterwards, it was held that a promife, under fimilar circum- 
ftances, to pay an a£tual fubfifting debt could not be fupported, 
as being contrary to the exprefs provifion of the ftatute. Fijb v. 
jHutchitifoH> 2 Wilf. 94. 

Where the perfon who makes the undertaking, is interefted 
.jointly with others, his engagement is binding; the ftatute only 
applies to thofe promifes which are made wholly on account of 
another. Stephenfon v. Squire , 5 Mod. 213. Comb. 362. 

A broker in poffeftion of goods about to be fold, promifed the 
landlord, if he would defift from diftraining them for arrears of rent, 
he would pay the rent, and this cafe was held not to be within 
the ftatute. It was confiderea that the goods were the fund upon 
which the landlord had a lien, and that the broker became the 
bailiff of the landlord. Williams v. Leper % 3 Burr. 1886. And in 
a late cafe, where A . who had accepted bills for B ., and held po- 
lices of affurance for his indemnity, gave up fuch bills to C. upon 
his promife to fatisfy the acceptances, it was held that the promife 
pf C. was not within the ftatute ; and the cafe was confidered as 
a purchafe by the defendant, of the plaintiff’s intereft in the policies. 
Catling v. Hubert , 2 Eajl f 325. . 

It is clearly eftabliflied, that mutual promifes to marry are not 
withiri the provifion refpefting promifes in confiderationof marriage. 

P 4 By 
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By f. 7 - it is provided that all declarations, or creations of trulls, 
or confidences of any lands, fhall be manifefted . and proved by 
fome writing figned by the party, who is by law enabled to declare 
fuch trull, or by his laft will in writing, or elfe they (hall be 
utterly void; provided, that, where any conveyance (hall be 
made of any lands or tenements, by which a trull or confidence 
(hall arife, or refult by the implication or condru&ion of law, fuch 
trull (hall be of the like force and effect, as if the llatute had not 
been made./ 8. 

. With refpeft to the principle which has been adopted, upon the 
firfl of thefe claufes ; the fulled information is to be derived from 
the cafe of Forfter v. Hale, 3 Vef. Jun . 696, in which it was held 
that an agreement for one perfon to be trudee for others, might be 
made, out by letters in which he admitted himfelf to be fuch ; and 
that according to the true meaning of the datute, it is fullicient if it 
appears in writing, under the hand of a perfon having a power to 
declare himfelf a trudee ; and that is equivalent to a formal de- 
claration of trud. The Mader of the Rolls obferved, that it is not 
Required that the trud Ihould be created in writing, and the words 
of the datute in this claufe are very particular, ft does not by 
any means require that all truds Ihould be created only in writing, 
but that they fhall be manifeded and proved by writing, plainly 
meaning, that there Ihould be evidence in writing, proving that 
there was fuch a trud. Therefore, unquedionabiy it is not necef- 
farily to be created in writing, but it mud be evidenced by writ- 
ing, and then the datute is complied with; and indeed the great 
danger of parol declarations, againd which the datute was intend- 
ed to guard, is entirely taken away. In the particular cafe, his 
Honor, from feveral letters and papers, inferred an agreement that 
the leflee of a colliery, took it on account of himfelf and other per- 
fons, with whom he was engaged in partnerfhip in a bank. 

The common cafe of truds by operation of law is, where an edatc 
is purchafed by one man, and the money paid for it by another. 
See the cafes cited, 3 Vef. 7 65. Where a perfon purchafed an 
edate in his own name, and infided in anfwer to a bill, alleging 
that the purchafe was made as agent for another perfon, that it was 
made on his own account ; Lord Northampton refufed to admit parol 
evidence of fuch agency, in oppofition to the defendant’s anfwer; 
but faid, that if the plaintifFhad paid any money, it would have been 
a reafon with him to admit the evidence. See Bartlett v. Ptcierfgill 9 
5 j Eafl, 577. if. The defendant was afterwards convidedof peijury, 
upon his denial of the trud, and a petition was prefented to the 
Lord Chancellor for a rehearing of the caufe, but was refufed. 

Where a trudee purchases lands with the trud money, and takes 

a con- 
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a conveyance In his own name, a truft will refult,* and evidence 
may be given, aliunde t that the purchafe was made with truft 
money, although denied by the defendant's anfwer. Baiguy v* 
Hamilton, Ryalv. Ryal, cited in Lane v. Dighton, Ambler, 409. Fid. 
Fonblanquds notes, Treatife of Equity, B. IL c. 5. f. I. * 

The ftatute alfo provides, that no contrail for the fate of goods 
for the price of ten pounds or upwards, (hall be allowed to be good, 
except the buyer (hall accept part of the goods fo fold, and a&ual- 
ly receive the fame, or give fomething in earned to bind the ban- 
gain, or in part of payment, or that fome note in writing be made 
and (igned by the parties to be charged, or their agents, f. 17. , 

A perfon having ordered a carriage, when it was made, refilled 
to take it ; and this was held not to fall within the provifions of 
the ftatute. Towers r. O/borne, 1 Sir. 506, and afterwards, upon 
the authority of that cafe, it was decided that the ftatute did not 
apply to a purchafe of com, which was to be thralhed before k 
was delivered, Clayton v. Andrews, 4 Bur. 2101. Thefe cafes 
profefled to proceed upon a do£lrine, that the ftatute only relates 
to contrails for the fale of goods, where the buyer is immediately 
anfwerable without time given, and the feller is to deliyer die 
goods immediately. That do&rine is now completely exploded. 
Lord Loughborough, when Chief juft ice of the Common Pleas, tru- 
ly obferved, that it was lingular an idea ftiould ever prevail, that 
die ftatute in this refpell was only applicable to eales where the 
bargain was immediate i and that it would not be of much ufe 
unlefs it were to extend to executory contrails } for k is from 
bargains to be completed at a future period, that the uncertainty 
and confuGon would probably arife, which the ftatute was de- 
figned to prevent. He alfo faid, that preventing perjury was ndt 
the foie object of the ftatute } another objeft was to lay down a 
clear and poGtive rule, to determine when the contrail of fele 
(hould be completed. Something dire It and fpecific is to be done, 
that there may be no room for doubt or hefitation. Rondeau v. 
Wyatt , 2 H. Bl. 63. 1 H. Bl. 63. The Court of King's Bench 
have alfo adopted , this reafoning, and held that delivering a fample 
of corn to a purchafer, could not difpenfe with the tequifites of 
the ftatute. Coopery. Elfton, 7 T. R. 14. But it was agreed diet 
the previous cafes, though accompanied by infulficient reafoning, 
were properly decided ; and that the ftatute is only applicable 
to mere contrails of fale, and not to thofe which in any degree 
confift of labour to be performed, as the building a carriage, or the 
threftiing of com. • 

Upon a fele of goods by auftion, the audioneer put down in 
the ufual manner the name of the buyer, who came the next day 

and 
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and faw the gotide weighed. It was held that die auctioneer was 
agent for the buyer as well as the feller, and that fetting down his 
name was fufficient to take the cafe out of the ftatute, that the 
coming the next day and feeing the goods weighed, was very ma- 
terial ; an# an opinion wasftrongly intimated, that fales by au&ion 
were not within the ftatute, Simony. Metivier , 3 Burr. 1921. i BL 
59 8 * 

- It may be fairly agreed that the weighing off was an effe&ive 
'delivery, and that this is a true foundation for the decifion \ but 
that entering the name by way of memorandum, and without any 
intention at the time, of confidering that as an authentication by 
the fignatureof the party, or that fales by au&ion (hould be deem- 
ed an excepted cafe, are points which feem extremely difputable, 
efpecially fince the ftatute of frauds has been regarded in a more fa- 
vourable point of view, than it was by the judges who concurred in 
that determination. Sales by au&ion, and the delivery Of a famplc, 
or other token in confirmation of the fale, are cafes which it might 
.have been very reafonable to except j but the introducing implied 
'exceptions, unlefs the implication is neceflary to avoid a manifeft 
abfurdity of conftru&ion, is always attended with confequehces 
infinitely more detrimental, than the particular inconveniences 
which itmight occafionally prevent. 

In a cafe which has occurred in the Court of Common Pleas, 
fince making the above observations, it appeared that goods had 
beeivoTderedfrom the defendants, who delivered a bill of parcels, 

intitled Mr. - , Bought of Jackfon and Hankin, which words 

‘•were printed at the top, and that the defendants wrote a letter wifhing 
to know when, the .order {houlct'be delivered \ the cafe was ruled to 
be 6Ut of the ftatute. The court feemed to think that the printed 
name *af the top was a. fufficient fignature ; but decided, that as the 
Jury had conne&ed the letter which did not (late the terms of the 
contrad, with the bill of parcels which did, the cafe was clearly 
taken out of the ftatute. Sanderfon v. Jaclfon, 2 Bo/, and Pul. 238. 
•But furely With refpe& to the firft point, (to ufe, with a flight varia- 
tion, the terms of Lord Ch.Baron Eyre, in Stokes v, Moore,) a name 
inferted at the [top], of an inftrument, and applicable to a particular 
purpofe, could not be [intended to be] fuch an authentication as 
the ftatute required. As to the fecond point, although the letter 
.certainly referred to the contraft, it feems very doubtful whether 
it was intended to refer to the particular written evidence of the 
terms of fuqh contrad \ and certainly it could not be collefted 
from the letter itfelf, that there was any other writing to which a 
reference could be made. The point does not feem to have been 

diftin£Hy 
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diftinfily pttt to the jury, and as this part of the cafe it wholly 
decided upon the foundation of the jury having found fuch re- 
ference, the cafe amounts, as an authority, to no more than that 
the evidence in queftion was fuch, as it was proper to leave to 
the jury upon the point, whether the reference to the previous 
writing was intended or not. 

Where a defendant agreed to buy a (lack of hay, and afterwards 
contracted for the fale of it to another perfon, who contrary to his 
dire&ion had cut and taken part of it away, the jury found that 
there had been an acceptance by the defendant ; which opinion the 
court confirmed. Lord Kenyon faid, that where goods are ponde- 
rous, and incapable of bcing*delivered from one to another, there 
need not be an a&ual delivery, but it may be done by that which 
is tantamount ; fuch as the delivery of the key of a warehoufe in 
which the goods are lodged, or by delivery of other indicia of pro- 
perty ; and there the defendant, by felling part of the property to 
another perfon, dealt with it as if it was in his own pofieffion, 
Chaplin v. Rogers, i Soft, 1 92. 

It has been ruled that if an entire promife is made by parol, part 
of which is with ; n the ftatute of frauds, and part not (as a promife in 
confideration of forbearance, to pay part of the debt of another and 
certain charges which have been incurred, in calling meetings of 
creditors), the whole is void, Chafer v. Beckett , 7 T. R. 201. 

I {hall have occafion in the following feftion, to make fome 
further references to this ftatute, with regard to points conne&ed 
with the general rule, refpe&ing the explanation of written .agree- 
ments by parol. 

SECTION vm. 

Of explaining Written Evidence by Parol* 

It is an eftabliflied principle of the law of evidence, that verbal 
communications {hall not be allowed to explain written agree- 
ments. The expofition of this principle in die text, {hews a ffery 
eonfiderable conformity between the law of France and that of 
England. 

The rule or principle in queftion, is fometimes confidered as ori- 
ginating from the ftatute of frauds, a fuppofition for which there is 
no fair foundation. That ftatute is limited in its operation to parti- 
cular fubje&s \ it avoids, in refpeft to thofe fubje&s, the common 
efie&s arifing from a verbal communication ; rendering it neceflary 
that the tranfa&ions Ihould be reduced to writing ; and having no ' 
dire& relation to an explanation of the writing by parol. ^ 
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Tht rule in queftion is general, and has no relation to the orW 
final neceflity of the a& being reduced into writing ;.bnt it exifted if 
the law prior to fuch neceflity being in any cafe introduced (e)» 
ami die etkSt of it is to exclude thofe dangers of mifreprefentation 
from verbal teftimony, which is the natural inducement of icV 
forting to writing at all. 

Where there are general heads, or minutes, not purporting t6 
contain the entire fubftance of a tranfa&ion, I conceive that as a 
common rule, every verbal communication not inconfiftent with 
the written minutes may be allowed ; but if the cafe falls within 
the fcope of the ftatute of frauds, the fame neceflity which exifts 
in refpeft to a writing in general, requires that that writing fhaU 
be perfe& and comprize die entire fubftance, and excludes that 
explanatory evidence, by verbal communications of notes other- 
wife imperfeft or unintelligible, which would be expofed to aU 
abufes that the ftatute was intended to prevent. 

Therefore, as wc have feen in the laft feftion, an agreement re« 
ferring to fuch parts of another inftrument, as had been read by the 
one party to the other, was held to be within the prohibition of the 
ftatute, as it was imperfect without verbal evidence, but an in-» 
ftrument which is conformable to the ftatute, may by reference 
include the contents of another writing, which is not fo, as was 
admitted in the fame- cafe, Brodie v. St. Pau/ t i Vef. Jun. 326. 

Where a blank was left in a will for the name of a legatee, pa- 
id evidence to (hew who was intended was difallowed, Baihie v, 
Attorney General , Bull. N. P. 298. 2 Atb. 240. 

So where a teftatrix made a difpofition in favour of Lady »*+ 
by a will which contained other provifions for the benefit of Lady 
Hort % Lord Jhurlow held, that he could not fupply the blank by 
parol evidence, and faid that if there was only a title given, it was 
the fame as if it was a total blank, and that by a blank added to 
a general legacy, no perfon is referred to ( b ). 

The recent cafe of Wain v. Walters > 5 Eajl, mentioned in 
the laft fe&ion, in which it was held that a promife in writing to pay 
the debt of another was void, as within the ftatute, foy 
not exprefling the confideration of the promife, and that the 

(0) See XPW/tin v. Hearn t 7 I' e f. 2,1. cited ptft. 

(>) In Jkbatt t. MajJie, 3 VtJ. 148, upon a legacy to Mrt. C. Lord Lwghhonuih* 
referred it to the MaAer to receive evidence, but legal evidence, who Mrs €?• was, but (aft 
be did not mean to till the Rafter what evidence he was to receive. This cafe cgn 
hardly he reconciled with the two preceding, or I conceive with the true conftru&iop of the 
ftatute | an initial letter, morally fpcaking, is almoft as indefinite as an abfolute blank 5 
gut in all probability there are mote psifeni whofc fnraames begin with the letter*?., 
than who ate d'rii. guUhcd by a tide* 
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agreement of forbearance which was die confideration of die pro- 
«ift, could not be {hewn by parol, is'alfo referable to this dif. 
tindion. 

But whete a blank was left in the biftiop’s regifter, of the name 
of a patron who prefented to a church, it was allowed to fupply 
the omiffion by parol teftimony, for the prefentation might have 
been by parol, and therefore it was not in effect to make that paft 
by parol, which the law requires to be done by writing, Bifiop of 
Meath v .Lord Belfield, 1 Wilf. 215. The reafon here given fupports 
the diftindion for which I contend ; the cafe itfelf is referable to a 
different principle, for the evidence was, not to explain a writing, but 
to prove a matter of fad, of which there was not any written 
evidence; for the blank rendered every thing which was faid 
about the perfon prefenting nonfenfe, and the only thing proved by 
the writing was the name of the clerk prefented. 

In conformity to the fame principles, where verbal declarations 
were made refpeding the intention of adhering to a will, concern- 
ing which the principal queftion was, whether it was revoked by a 
fubfequent marriage, and the birth of a pofthumous child ; Lord 
Kenyon declaimed paying any attention to thofe declarations, be- 
Caufe letting in that kind of evidence, would be in dired oppoli- 
tion to the ftatute of frauds, which was made in order to prevent 
any thing depending on either the miftake or the perjury of a 
Witnefs, V id. Lanea/bire v. Lanc<tjhire y 5 T. R. 49. 

There are fome cafes refpeding the queftion, how far a written 
agreement may be varied by a fubfequent agreement by parol, 
Cookes y. Mafcal , 2 Fern. 34. Jordan v. Sawiins, 1 Vef. Jun. 402. 
3 Bro. Cb. 388. Robfon v. Collins , 7 Vef. 130. The expreflions in 
fome of thefe cafes appear to be general, as referable to all written 
agreements, whereas it feems clear, that a diftindion ought to be 
made with refped to cafes, the fubjeds of which do or do not fall 
within the ftatute of frauds : and in fad in all the cafes mentioned, 
the fubjeds in queftion were within the fcope of the ftatute, anijl 
whenever that is the cafe it fliould feem, that the fame provifion 
which requires a writing originally, would alfo require a writing 
in cafe of variation; for an agreement varying the obligations 
arifing ffom a former valid agreement, refpeding a given fubjed; 
is as much an agreement refpeding the fubjed as that firft made, 
and requires the fame formalities. But where an agreement is 
made in writing, Without any legal neceffily, and the whole might 
have originally retted in parol, there -is no reafon why a diftind 
fabfoqueat agreement of variation, Ihould not be as effedually 
Igade by parol, as the original agreement might have been t the 

I variation 
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variation of a former fubiifting agreement, it itfelf an original 
agreement, though relative to the fubjed of an anterior ftipula- 
tion, and whatever is neceflary or fuflicient for the validity of the 
firft agreement, ought equally to be fo for the fecond. There it 
nothing in this opinion which militatet agunft the rule at prefent 
under confideration. The objed and principle of the rule is, that 
an a d which, upon the face of it, purports to be a memorial of the 
full intention of the contrading parties, {hall npt,by other evidence 
of an inferior nature, be {hewn not to be fo ; but the adpi iffi po of 
evidence of any fubfequent agreement is perfedly confiftent with 
the fuppofition and conclufion of the law, that the written memo* 
rial is a full and correct reprefentation of the tranfa&ion which it 
profeffes to ftate. 

The true extent and nature of the rule feems to be the preven- 
tion of any evidence, which would qualify, vary, or (in cafe of 
apparent ambiguity) explain by the collateral reptefentations of the 
parties, the effed and objed of an inftrument itfelf ; but not the 
precluiion of other proof in refped to fads, of which the writing 
is merely evidence. If a releafe which takes effed by its own in- 
trinfic force and operation, is conceived in general terms, it is not 
open to proof that it was intended to be conditional or particular ; 
but if there is a receipt for a particular fum, or in full of all de- 
mands, that is merely evidence of a fad, and is open to contradic- 
tion or explanation. Thus it has been decided, that the furety for 
payment of an annuity, having joined in figning a receipt for the 
purchafe money, might, in an adion foT the repetition of that money, 
the annuity being vacated, {hew that no part of it was paid to 
him, Stratton v. Rajlall , a T. R. 364. 

It is hardly neceflary to multiply initances of cafes in which it 
has been held, upon the general rule, that no extrinfic evidence 
{hall be allowed to vary the effed and purport of an inftrument, 
from that which is to be colleded upon the face of the inftrument 
itfelf. To ftate a few of them : In Lord Jrnbam v. Cbild % 1 Bro. 92. 
Lord Portmore v. Morris , 2 Bfo. Ch. 219. Hare v. Sheronood, 
1 Vef. Jun. 241. 3 Bro. Cb. 368 \ a grantor of an annuity was not 
allowed to (hew by parol evidence, that it was intended to be fub- 
jed to redemption. So it has been held that no evidence could be 
allowed, that an agreement for a leafe was to indude more pre- 
mifes ; or that a greater rent was to he pud than was adually 
expreffed, Meres v. Anfell, 3. Wilf. 275. Prefton v. Mereean, 
3 Bl. Rep . 1249, and in Woolfam v. Hearn, 7 Vtf. 2x1. cited iii 
note infra. Sit William Grant* faid, by the rule of law, indepen- 
dent of the ftatute, parol evidence cannot be received to conttadtft 
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Nurftb.- XVL] Of explaining Written Evidence , &c. aojr 

a written agreement. To admit it for the purpofe of proving, 
that the written inftrument does not contain the real agreement 
would be the fame as receiving it for every purpofe, it was for 
the purpofe of (hutting out that inquiry, that the rule was adopt- 
ed. Though the written inftrument does not contain the terms, 
it muft,in contemplation of law, be taken to contain the agreement, 
as furniftiing bqfter evidence than any parol can fupply* 

In Jtynes v. Stathsm, 3 Atk % 388. Lord Hardwicke , in oppofiv 
tion to a bill, for the performance of an agreement written in the 
hand of the plaintiff, for a leafe to the defendant, admitted parol 
evidence, that it ought to have been inferted in die agreement, that 
the rent was to be free from taxes. This decifion proceeded chiefly 
•upon the ground of fraud or miftake \ but he intimated that if the . 
defendant had been the plaintiff, he did not fee but he might have 
been allowed the benefit of difclofing this to the court, becaufe it 
was an agreement executory only, and as in leafes there are always 
covenants relating to taxes, the Mailer will inquire what the agreer 
ment was as to taxes 5 and therefore, the proof offered here is not 
a variation of the agreement, but is explanatory only what thofi? 
taxes were. This latter obfervation is clearly only an incidental 
doftrine, and therefore is not cloathed with that high authority 
which naturally belongs to the judicial determinations of Lord 
Hardwicie . It is to be obferved that the fubjeft-matteT is with- 
in the ftatute of frauds, and therefore requires an agreement, and 
that a complete agreement in writing. Where an agreement re- 
fpc&ing a leafe, contains 110 provifion refpe&ing taxes or other 
incidental fubjects, the law preferibes the relative obligations of the 
parties, and to vary the operation of the law afting upon the agree- 
ment, would be attended with as great mifehiefs and inconveni- 
ences, as admitting parol evidence in fupport of the claim for an 
augmentation or diminution of rent. And in Rich v. Jackfon % 
4 Bro. Ch . 5 14, it was determined by Lord Loughborough , that pa- 
rol evidence could not be received, to (hew that a rent mentioned 
in a written agreement, was intended to be free from taxes \ fo as 
to fupport a bill for the fpecific performance of an agreement with 
that variation. His Lordlhip fiiid, that the hardnefs of the cafe, 
under fpecial circumftances, may induce the court to refufe de- 
creeing a fpecific performance, or to leave it to the plaintiff's 
remedy at law ; but it is quite impofiible to permit the rule of lay 
to be broke in upon \ and^that requires tjpt nothing (hould be 
added to the written agreement, unlefs in cafes where there 14 
clear fubfequent independent agreement varying the former \ but 
not where it is of matter palling at the fame time with the written 

agreement. 
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'agreement. The Court of Common Pleas had before refufed to 
admit the fame parol evidence in an adion between the fame 
parties* whilft Loid Loughborough was Chief Juftke. 

' The propofitiorf, that a writing is open to contradiction or ex* 
planation, in regard to evidence of matter of fad, conneded with 
and evidenced by the Writing* is confirmed by fomtf decifions of 
the Court of King's Bench* upon questions of fettlemcnr. The 
Conveyance of an eftate* cxprefied the ‘purchafe money to be left 
than 3 ot. by which no fettlement would be gained* and evidence 
was held admiffible to (hew that a larger fum had been paid. Rex 
v. Scammonden, 3 T. R. 474. Two perfons as church-wardens and 
aver f e c rs of the poor of the parilh of A,, gave a certificate that a 
pauper belonged to the hamlet of B. within that parilh* and evidence 
was allowed that the hamlet was a diftrid maintaining its own 
poor* and that the perfons giving the certificate were officers of the 
hamlet, not of the parilh at large. Rex v. Samborn, 3 T. R. 609. 
An agreement for the payment of a fum of money upon entering 
into a written contrad* was allowed to fhew that the contrad in- 
tended* was an apprenticelhip fo as to defeat a fettlement, though 
the contrad upon die face of it, might have only been for a fervice* 
in which cafe the fettlement would have been gained. Rex v. 

v Ltundon , 8 T. R. 379. (a) 

And in a very recent cafe, an averment was fuftained that a 
charter-party* dated the 6th of February , containing a condition 
that die Ihip (hould fail on or before the 1 2th of February, was not 
executed until the 15th of March’, whereby the performance of 
the condition was difpenfed with. Hall v. Aaenove, 4 Eajl, 477. 
And if fuch a fad can be averred in pleading, it is a necefikry con- 
fluence that it may be (hewn in evidence* in cafes where no aver- 
ment isrequifite. 

Moft of the cafes upon the annuity ad, are inftances of con- 
tradiding the ftatement on the face of the deed, by extrinfic 
evidence. 

.. The dodrine* that ambiguity in an inftrument can only be folv- 
ed by the contents of the inftrument itfelf* and not by any ver- 
bal communications which took place at the time of making it* 
is confined to fuch ambiguity as appears upon the face of the in- 
ftfument itfelf, and not to diat which arifing from external evi- 
dence may by fuch evidence be explained. 

A cafe upon diis fubjed arofe from a teftator having made a will, 
in which were difpofittons for feveral perfons, but only two wo- 

c 

• («) This cafe w«at rather father la adouttfaf atftact, that tip psrfai engaged was 
Intended to bo only employed id a particular trade. 

men 
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men were mentioned, his wife and his niece. And then he de- ' 
vifed a particular eftate to her for life. The Lord Chancellor re- 
fufed to receive parol evidence, as to which of the two was meant. 
CaJHeton v. Turner , cited, 2 Vef, aid. 

The common illuftration of the fecond part of the pofitiota, is a 
devife by a name and description equally applicable to two perfons, 
or places, in which cafe parol evidence will be received, as to 
which of them was mentioned and intended. Where a teflator 
devifed ioc/.*to the four children of Mrs. Bamfeld , and after the 
intervention of feveral other legacies, gave 300/. to the fchildren of 
Mrs. B ., and it appeared that Mrs. B . had four children by her 
liufband B ., and two by another hulband P. ; a declaration by 
the teflator that he had provided for the four children of Mrs. 
2?., but would give nothing to the PV., was held by Sir John 
Strange Mailer of the Rolls, proper evidence as to the 100/. le- 
gacy, to fhew which four were meant ; being only explanatory, 
but inadmiiliblc as to the 300/. given in general terms, bccaufc 
contradictory ; and it being urged that the evidence read was 
adapted to defeat the claim of the PV., as to both legacies, his 
Honor faid, that it was the duty of the Court to diftribute and 
divide, to regard it fo far as it was apt and legal. Where not fo, 
it was not binding. Hatnpjbire v. Pierce , 2 Vef, 21 6, 

Where a defeription is partially applicable to two perfons, but 
totally to neither of them *, (as an error in the redundant part of a 
defeription will not be allowed to vitiate a defeription otherwife 
fuffieiently explicit,, and only applicable to a fingle individual j) 
it has been held that this is fuch a latent ambiguity as falls with- 
in the rule of admitting parol evidence, though in the particular 
cafe the evidence was not fufficient to remove the ambiguity ; and the 
will upon which it arofe, was therefore held void for uncertainty. 
In that cafe the teflator devifed an eftate to his grandaughter 
Mary Thomas of L, 3 in M. parifh $ having no grandaughter Mary 
Thomas , but a great grandaughter Mary Thomas , living at a dif- 
ferent place, and a grandaughter Elinor Evans , living at the place 
deferibed. Thomas v. Thomas , 6 T, 22 . 671. 

Where an obje& is fuffieiently and corre&ly deferibed, but the 
defeription alfo contains fomething further, which is erroneous ? 
the difpofition, as I have juft now had occafion incidentally to ob- 
ferve, will be good notwithftanding fuch error. Thus if a grant 
is made to William , Bifliop of Norwich, when the name . of 
the Bifhop is Richard , the grant is good, becaufe the intention is 
fuffieiently apparent. Co, Lit . So if a devife is made to John , the 
fon of J . and J . S. has only one fon, whofe name is Jamesj 
there is a fufficient difpofition in favour of the fon of J. S. 

Vol. II. < O Dozvfett 
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Donvfettv . Sweet, Ambler, 175. A tcftatrix gave a fixth of her 
effe&s to her niece M \ B. for her life, and after her death one 
moiety to the niece's grandchildren, the children of her daughter 
Mary, the other moiety to the niece’s daughter^;/// ", at the time of 
the will, the niece’s daughter Mary was unmarried, but Ann was 
dead leaving iflue 5 and the devife was conftrued to be in favour of 
Mary , and the children of Ann . Mr. Ambler in reporting the cafe 
obferves, that if there is a certain defcription, and a further de- 
feription added, it is immaterial whether fucli farthef defcription be 
true or falfe. Bradwin v. Harpers, Ambler, 374 (a). Alfo when 

property was given to A . and B ., legitimate children of 

the perfons mentioned by name were allowed to take, though in 
fa£l they were not legitimate. Standi n v. St a mien , 2 Vefey 
Jun. 589(4). 

A defcription which is in itfclf erroneous, and not correfted by 
the context, may confer a fuflicient title, provided the objeft in- 
tended is afeertained by verbal teftimony, and there is no other to 
which the defcription is properly applicable. A very ftrong in- 
itance of this occurred in a cafe, where a will purported to be 
made in favour of Catharine Kardley, and evidence was allowed to 
Ihew that Gertrude Yard Icy was the perfon meant ; 110 fuch per- 
fon as Catharine Kardley appearing to claim tlic legacy. Beaumont 
v. Fell , 2 P . IV ms . 14 1. Where a perfon who had had a brother 
Edward , then deceafcd, leaving children, and alfo a brother Wil- 
liam, gave property to his brother Edward, it was held, upon evi- 
dence, that as he ufually called William Edward or Ned, William 
iliould be allowed to take. 

But where there is an exifting fubjeft, to which a defcription may 
be properly applied, parol evidence cannot be allowed, that a different 
fubjeft was intended. Upon this principle, when Lord Oxford, who 
had made two wills, 011c dated in 1752, and another in 1756, after- 
wards, by a codicil, confirmed his lait will dated in 17525 evi- 
dence that the codicil was intended to refer to the laft fubfifting 
will, and that the other was brought from the perfon with whom 

(4) lam aware that the cafes mentioned in this paragraph do not depend upon the rule 
which if the prefent fubjedt of examination, but they are incidentally connected with it, 
end in Tome degree render the queftioaa refpedting the application of the rule in other 
cafe*, more pcrfpicuoOs. 

(d) In Rennet v. Abbott, 4 Vtj % 80s. a woman made a will in favour of a perfon at 
being her huiband, who it afterwards appeared had another wife, and Sir R . Arden, 
Mailer of the Rolls, held the difpofition void. He admitted the general principle, that 
an erroneous defcription does not vitiate a legacy otherwife valid ; but faid, that under the 
circumftaocet, be waa warranted to make a precedent, and to determine that wherever a 
legacy as given to a perfon uhder a particular character, which he has falfely aflumed, 
and which alone can be fuppofed the motive of the bounty, the taw will not permit him to 
ava ! l bimfclf of it. 


it 
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it was depofited, and the codicil added thereto upon a fuppofition 
that it was the laft, and without its being read to him, was held to 
be inadmiffible. Lord Ketiyon % in delivering his opinion, after 
fome obfervations concerning the effeft of the evidence, faid, that 
the evidence propofed did not introduce any latent ambiguity j and 
they ought not to let in parol evidence, which, if admitted, inftead 
of explaining an ambiguity, would only introduce a loofe con- 
jefture ; but he declaimed forming his opinion on the effeft of 
the evidence offered ; he went upon this ground, that there was no 
latent ambiguity introduced by parol evidence, to let in the parol , 
evidence which was tendered. Lord WalpoU v. Lord Cholmondetey 9 
7 T. R. 138. 

There is another clafs of cafes, where verbal evidence is allow- 
ed by courts of equity, to affeft the operation of a writing, though 
the writing, upon the face of it, is not attended with any ambiguity. 
According to the technical phrafe applied to this fubjeft, parol evi- 
dence is admitted to rebut an equity ; the meaning of which is, 
that where a certain preemption would, in general, be deduced 
from the nature of an a ft, fuch prefumption may be repelled by 
the extrinfic evidence, (hewing the intention to be otherwife. For 
inftance, if a father by will gives a legacy to his child, and after- 
wards advances a portion to the fame amount, the portion is pre- 
fumed to be intended as a fatisfaftion for the legacy \ but evidence 
may be given even of verbal converfations, to (hew a contrary 
intention. P r L Ellifon v. Cookfon^ I. Vef % Jun . 100 (a). So far the 
admiffion of parol evidence is only for the qualification of an aft, 
and not the explanation of a writing j but the fame do&rine is 
applied to the cafe, where a teftator gives his executor a legacy, 
and makes no difpofition of the refiduc of his effefts. The ge- 
neral rule is, that an executor takes the refidue when there is no 
exprefs difpofition ; but as the giving a part is fuperfluous, when 
the fame perfon is intended to have the whole, the legacy induces 
a prefumption, that the general rule was not intended to operate, 
and that the refidue is to be applied as in cafe of inteftacy. Still 
this is only treated as a prefumption, and the contrary intention 
may be (hewn by evidence of verbal declarations. It is too late 
for any praftical purpofes, to examine the reafoning upon which 
this laft diftinftion (which falls within the expreffion of rebutting 
an equity) was introduced and efltabliflied ; but it is certain that it 
is deduced from the civil law, . in points where the civil law differs 
from the law of England \ and the allowing a written inftrument 
to derive a conftruftion different from that which it would natural* 
ly. import, in confequence, not of any relative charafter of the fub- 

See S Ho Clinton ? . Hotytr, \ Vt [, Jun. 17 j. 
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je£k* but merely of verbal declarations, cannot, on principle^, be 
reconciled with the general tenor of our jurifprudence. 

Evidence which is calculated to explain the fubje& of an iaftru* 
metit, is cffentially different in it» charafter, from evidence of 
verbal communications refpc&ing it. It is a leading rule of con* 
ftru&ion, that all ads are to be expounded according to the fub* 
jed-matter. Whatever, therefore, is an indication of the nature 
of the fubjed, is a proper medium for confbuing the contents of 
an inflrument, and a juft foundation for giving it a conftrudion, 
confidered relatively, different from that which it would receive, 
if confidered abftradedly from the circumftanccs with which it 
is conneded. Thus, when a leafe was made, amongft other 
property, of a certain piece of ground, and the queftion was, 
whether a cellar under that piece of ground was or was not in* 
eluded, evidence that at the time of the leafe, the cellar in quef- 
tion was in the occupation of another tenant was held admiflible, 
to {hew that it could not have been the intention of the parties 
that it fliould pafs by the leafe. Doc v. Burt, l T. R. 701. 

With refped to wills, (the inftruments which produce more 
queftions of conftrudion than all others united,) Lord Mans - 
Jidd, in Baldwin v. Karvcr % Cow]). 312, faid, all cafes on the 
conftrudion of wills depend upon the particular penning of 
the wills themfelves, and the Hate of the families to which 
they relate. And in the famous cafe of Jones v. Morgan (a), 
his lordlhip faid, that to conftrue a will, the intent is to be taken 
from the whole will together, applied to the fubjed-mattcr to 
which the will relates (b) 5 and Lord Loughborough, quoting that 
opiuion, took notice of different cafes in which certain words were 

(a) Cited in Lytton v. Ljtton , infra. 

(b) Where a teftator protetfes by his will to tfifpoft of property, over which be in U€t 
has not the power 5 and by the fame will makes a valid difpofition' of other property, to 
the perfon inutled to the firft, that perfon cannot claim the benefit of the will in the one 
vcfpeft, without acquicfcing in it in the other ; but is put to his eleflfron. It is alfo a gene- 
ral principle, that if a father who it under an obligation to provide certain portions for hie 
children, makes a general difpofition in their favour by will, the prefumption is that this 
difpofition is not accumulative, but only raifes a cafe of election. The following cafe 
occurred, with refpedl to admitting extrinfic evidence in the application of tbefe rules. 
Dr. Hittchclijfe, afterwards bifliop of Peterborough, made a fettlemcnt under which hie 
younger children were intitled to certain property. He afterwards made a will, with prt- 
viiions in favour of thefe children, who claimed the benefit, both of the will and the fet* 
element. Sir R, Arden , Matter of the Rolls (who obferved with great truth, that he was 
•1 jealous of the rules of evidence as any judge whoever fat in a court of equity,) ad- 
mitted the evidence of an account which the teftator made regularly, at firft yearly, and 
afterwards half yearly, of the ftate of bji property to fhew that he fuppofed and re- 
garded the property included in the fettlement as his own>obferving that this was evidence* 
not for the pvrpofe of explaining the will it fell, for which it was clear that it could not 
■be admitted, but to (hew the circumttinces under which he made hit will. Hxncbtkjf* 7. 
Wine he Iffi, 3 tfr/. 516, and fee the cafes there cited, 

1 he!d 
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field to apply to a failure of iflue at a certain period, though 
taking the words drifltly, and condruing them blindly, without 
conflicting the circum fiances, Would have imported a general 
failure of iflue,, and the limitation attached to them would have 
been void *, and faid, that the circumftances of the teftator and his 
family have always been taken into confideration in thefe cafes. 
Vid. Lytton v. Lyttoh , 4 Bro, Ch. 1. 

It will be unneceflary to enumerate particular cafes, in which 
the (ituation of a family, or the description of property (a) have 
according to this principle been taken into confideration : the 
principle itfelf being allowed, the application of the indances is 
matter of conftruftion, and unconne&ed with the fubjeft under 
difeuflion. 

• But though evidence may be material, as to the nature or descrip- 
tion of property, or as to the party having or not having property 
of a given charafler (if), evidence concerning the value or amount, 
falls under a different confideration. In one cafe Lord Mans- 
field went into an inquiry of value, as the foundation for an argu- 
ment that property of Such fmall value could not be intended to be 
the fubje& of fuch limitations, as a condru£tion one way would in- 
troduce. Oates v. Brydon , 3 Bur* 1895. But in a fubfequent 
cafe, where evidence was offered of the value of an edate, charged 
with fums of money for the fiders of the devifee, in order to 
fliew that, according to that value, there would be an equality of 
didribution, from which circumdance the propriety of a particu- 
lar condruftion was inferred, his lordihip, in concurrence with 
the other judges of the King’s Bench, held that it Was nugatory 
and inadmilhble, and that it proved nothing at all ; though it laid 
a circumdance before the court, which might have had its weight 
if the Cburt were called upon to make a will for the tedatrix. 
Poe v. Fyldes, Coivp . 833. And in Goodtitlev. Edmonds, 7 T. jR* 
635, Lord Kenyon faid, that in Oates v. Brydon, after the argur 
ment, and before the decifion of the cafe, Lord Mansfield (cer- 
tainly from the mod earned wifli to do judice between the parties) 
dire&ed certain inquiries tp be made, refpe&ing the value of the 
edate devifed, which at the time gave diflatisfa&ipn to the profef- 
fion, who thought that the rules of law ought to prevail in the 
condrudtion of the will, whether the edate devifed by it were of 
the value of 20 /. or of 2000/. per annum ; but that he (Lord K.) 
believed that, in fubfequent cafes. Lord Mansfield had doubted 
whether, in th$ cfccifipn of that cafe* he had proceeded upon fub- 
ftantial grounds. 

M See the colleOloo of ctfei Qti thia futje&, PrwtU m Devifit , 477# 

M V\dn Baugh ▼. Read, VeJ. J M n t a 60. 
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IiOrd Loughborough alfo, in a cafe which, in former ftagea had 
been before Lord Thurlonv and Lord Ketiyon % obferved, that they 
had very properly refufed an inquiry into the amount of the tef- 
tator’s property, at the time of his making his will, for it was too 
vague to calculate, that a man mud be fuppofed to attach a con- 
tingent intereft, not fairly to be deemed a property, merely be- 
caufe his calculation, as to what he might die poiTcfied of, had even- 
tually failed* Standen v. Standen t 2 Vef. Jun. 593. 

Another circumftance which may be taken into confidcration, 
for the cxpofition of written indruments, is ufage. Every inflru- 
ment, is prefumed, in its general terms, to refer to the known and 
eftablifited ufage refpefting the fubjeft to which it relates, and 
ihould be coxidrucd accordingly. Therefore, upon policies of 
snfurance, though the literal or general import of terms might lead 
to one conclufion, the particular courfe of trade may warrant 
another, A general warranty to depart with convoy, may be 
qualified by joining convoy, at the neared ufual place of ren- 
dezvous, Letbulier'% cafe, 2 Salk . 443. A policy on an llaji India 
voyage, may admit many things to be done in conformity to the 
ufage of that trade, which in cafes of an ordinary policy, conceived 
in. the fame terms, would be a deviation. Salvador v. Hopkins , 3 Bur . 
1707. The cudomary mode of conducing the fifliery at New - 
foundland , was held to warrant fimilar acts upon the newly eda- 
blifhed fifliery at Labrador . Noble v. Kenmway , Doug. 492. (a) 

Afailor having controlled for a voyage, upon a note for an en- 
tire fum, during the courfe of it 5 it was fuggeded that it was 
cudomary, upon fimilar occafions, to make an apportionment ; the 
refult of an inquiry upon the fubjeft, was not fufficient to raife 
the principal quefiion upon the effelfc of fuch ufage ; but Lord 
Kenyon obferved, that if the Court were aflured that fuch notes 
were in univerfal ufe, and that the commercial world had received 
and ailed upon them in a different fenfe, (from that which he in- 
ferred upon the particular contefl,) he ihould give up his own opi- 
nion j and the other judges expreiled themfelves to the fame effelt. 
Cutler v. Powell ^ 6 T. R* 32c* 

The cffeCt of local cuflom was drongly recognized in a cafe 
where a leafe had been made for a given term, and it was held, 


( 0 ) See Robert/* v. Truck* 4 Ajft I JO, in which Lord Ettenbermgh* applying himfeif 
'to a fuggaftion, that there warn peculiar rules for tha eonftru&iou of policies of infuriate, 
laid, the fans rule of conSnjOion which applies to all Other inftruments, applies equally to 
a policy of hfliirance, that it is to be conftroed according to its fenfe and meaning, as col- 
lected, in the Silt place, from the term* ufed in It, which are to he underftood in their 
plain ordinary and popular fcnft, unlefs they have generally, in refpeQ to the fubjeft-mat- 
tar, as by the known ufage of trade or the like, acquired a peculiar fenfe, dlftindt from the 
popular fonfo of tha fane words. Sto hM Mfcfi abfonralfool oft this (utjeft, Andtrfcm 
v. % Ref* 4 ML f$4* 

that 



Numb. XVI.] Of explaining Written Evidence , &c. 215 

that the tenant might avail himfelf of a cuftom in the pari{li t to 
take the way-going crop after the expiration of his term. It was 
faid, that the cuftom did not alter or contradift the agreement 
in the leafe, it only fuperadded a right which was confequential 
to the taking. Wigglrfivorth v. Dallifon , Doug . 201. 

Evidence of ufage, however, ought not to be allowed to contra- 
di& the exprefs and unequivocal terms of a written inftrument. The 
common form of a policy of infurance exprefles, that the infurance 
on the (hip (hall continue until (he is moored twenty-four hours, 
and on the goods till fafely landed. Lord Kenyon (contrary to 
his own opinion, and in deference to what was fuggefted to be 
the efFe£t of former authorities) admitted evidence of a ufage, that 
the rifk on the goods, as well as the (hip, expired in twenty-four 
hours; but the Court of King’s Bench ruled, that the evidence 
was inadmiffible, and granted a new trial. Vid. Parkinfon v. Collier 9 
Park . Inf. 3 14. 

In Donaldfoti v. Forjler , Abbot on Shipping 1 70. Lord Kenyon , 
in ail action upon a charter-party, which ftipulated that the 
merchant (hould have the exclufive ufe of the (hip and cabin, 
admitted evidence of its being the conftant ufage, under fuch 
charter-parties, to allow the matter to take out a few articles 
for his private trade ; and thinking the ufage proved, direded a 
verdi£t accordingly ; but one of the jury diflenting, the cafe was 
compromifed. This cafe appears to me to be in direct; oppofition 
to that Lift mentioned, the terms of the inftrument being in both 
cafes equally unequivocal ; and I think it is alfo contrary to the 
genuine principles of law. In many cafes, a fufficient diftin&ion 
is not made between the ufage of courtefy, which in its elTence is 
voluntary, fuch as chriftmas boxes, and giving money to chaife- 
drivers, and chamber-mauls ; and the ufage which, being attached 
to the nature or fubjefl: of a contra&, forms a part of the con- 
traft itfelf, unlcfs the pofitivc expreffions are inconfiftent with fuch 
a conftruftion *, but in either cafe, where there is fuch inconfiftencyn 
it would feem, according to the principles of accurate reafoning, 
that the effeft of ufage (the real chara&er of which is only to fup- 
ply an inference, for fixing the true conftru&ion of general or 
ambiguous expreflions) (hould not be allowed to controul the ex- 
prefs provifions of the contract. The following paflage in Valin M 
B. 3. Tit. 3: Art. 22. is referable to the above diftin&ion. “ In 
cafe of long voyages, it has even become a ufage ( il efi metnepajje 
en ufage) not to pay the freight until three months after the delivery 
of the goods 3 the motive of which ufage ft to give the debtor of 
the freight a fuitable time for paying it, by the fale of his goods. 
It is true that this ufage does not make the law, and that wheiu 
ever the owner, or matter have demanded the freight within the 

Qjb three 
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three ntonths, the Admiralty has decided in their favour, with- 
out regard to this fuppofed ufage, which is only a matter of for- 
bearance or courtefy.” 

I have known a learned judge decide at the aflizes, that a matter 
could not infill upon his fervant, who was hired for a year, re- 
maining with him after giving a month’s notice, or refufe the 
payment of a proportionate part of his wages ; it being common to 
engage with fervants, fubjed to the liberty of parting upon a 
month's notice. But this appeared to me at the time (and the 
impreflion has been confirmed by frequent reflection fincc) to be 
an inftance of allowing the frequency of particular ftipulations, 
or a habit generally acquiefced in for the fake of mutual conveni- 
ence and accommodation, improperly to controul the regular 
operation of the law upon the exprefs terms of a pofitive contract. 
In faCt nothing can be more completely indefinite than the 
character and quality of that ufage which is allowed to give a definite 
character to other fubjeCts. The ufage • or local cuflom, known 
to the common law, is as definite as a circle or triangle ; but for 
diftinguifhing the ufage which has fuch extenfive influence in 
modern praCtice, from ads which are the mere refult of frequent 
convenience, carelefs acquiefence, impofition orabufe, no adequate 
criterion has been as yet eftabliflied. Sec fome obfervations upon 
this fubjed, which I have extracted from the view of the d’ecifions 
of Lord Mansfield , in the following Number of this Appen- 
dix. 

Contemporaneous and fubfequcntly continuing ufage, with re- 
gard to the carrying of ancient inftruments into execution, is alfo 
confidered as proper evidence to explain doubtful words ill the 
inftruments themfelvcs. This kind of ufage is very different, in 
its principle, from that already adverted to ; the one being referable 
to the antecedent nature of the fubjed, the other being merely 
evidence of the conftrudion and expofition which have in prac- 
tife been given to the particular inftrument. 

Mr. Peake takes notice, that the firft inftance which he finds of 
this dodrine,of explaining inftruments by the ufage under them, 
being aded upon, is the cafe of the Attorney General v. Parker 9 
3 Atk . 57 6. In that cafe the prefentation to the curacy of Clerken - 
well* was given by a deed about ninety years before to the parifh- 
ioners and inhabitants. Lord Hardwicke , after taking notice of 
the extenfive fignification which may be applied to each of thefe 
terms, faid, w Some fort of limitation is allowed by both fides, to 
have been put by ufage on the liberality of this grant 5 and in the 
conftrudion of ancient grants and deeds, there is no better way 
of conftruing them than by ufage, and contemporenea expofiti $ is the 
bsft way to go by.” 


The 
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The corporation of Portfmouth confifts of a feleft body, and an 
indefinite number of burgefles. In Rex v. V’arly, Coup. 248, the 
queftion was, whether an aft, committed by charter to the mayor, 
aldermen and burgefles, or the greater part of them, was well ex- 
ecuted by the majority prefent at a regular meeting, although that 
metting did not include a majority of the fubfifting number ; the 
ufage was in favour of the aft, which alfo appeared to the Court 
to be the true conftruftion of the charter. Lord Mansfield faid, 
fuppofing the words of the charter doubtful, the ufage is of great 
force, not that ufage can overturn the clear words of a charter. 
But if they are doubtful, the ufage under the charter will tend to 
explain the meaning of them, efpecially in a cafe like this, where 
the corporation before confided of an indefinite number of burgefles 
by prefeription j and the charter added no new members but only 
incorporated the old ones . j*^ 

In Gape v. Handley , 288. n. it appeared that the pre- 

fentation to the reftory onot. Alban’s , was given by charter to the 
mayor and burgefles ; and the queftion being, whether the right 
was to be exercifed by all the burgefles, or only by the mayor 
and aldermen, Lord Mansfield faid, “ The ufage is uniform : if 
the charter was doubtful, fuppofing the queftion to have arifen 
recently, the ufage is a ftrong information of the true conftruftion.’* 
In Blankley v. Winfianley , 3 T. R. 279 . the queftion was, whether 
the jufticeS of the county of Lticefier , had a concurrent jurisdic- 
tion with thofe of the borough ? The Court, upon the conftruftion 
of the charter, were of opinion that they had. — Buller J. faid, 
“ Ufage, confiftent with the charter, has prevailed for 190 years 
pall } and if the words of the charter were more difputable than 
they are, I think that ought to govern the cafe. There are cafes 
in which the Court has held, that fettled ufage would go a great 
way to controul the words of a charter. And it is for the fake of 
quieting corporations, that this Court has always upheld long ufage 
where it waspolfible, though recent ufage would perhaps not have 
much weight.” 

In Withnell v. Gartham , 6 T. R. the power of appointing a 
fchool-mafter at Siipton, was given to the minifter -and church- 
wardens ; the point in difpute was, whether all the church-wardens 
mull" concur, or whether the aft of the majority was fuflicient. 
The jury found the ufage to be in favour of an appointment by a 
majority this accorded with the opinion of the court upon the con- 
ftruftion. In fpeaking of the ufaj^e, Lord Kenyon faid, it was in- 
filled it mult be rejefted, becaufe no ufage could be let in to ex- 
plain a private deed ; but that there was no difference between a 
private deed and the king’s charter. In both cafes, evidence of 
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ufage mud be given to expound them. Mr. Juft ice Lawrence 
faid, c< It is clear that if there be any ambiguity in this deed, ufage 
is admifiible to explain it. And the argument of convenience 
from this or that conftruftion of a deed, creates that fort of ambi- 
guity that ihould be explained by ufage.” lie added, « that al- 
though it was contended that this ufage ought not to be conciu- 
five on Lincoln College , to whom the right devolved in default of 
the church-wardens, there was no reafon why they ihould 
not be bound by it ; for if it had at all times prevailed* inftances 
muft have occurred in which they had had .an opportunity of de- 
puting it, if they had thought proper; and having always acquicfced, 
they are now concluded.” 

In Rex v. OJbourne , 4 Eajl> 327. it appeared that the power of 
ele&ing aldermen of Kingjlon upon Hull , was committed to the 
mayor and commonalty. According to the opinion of the court, 
and the ufage' under the charter, the,;term commonalty includes the 
aldermen. Lord Ellenborough faid, that even without reforting to 
any afiiftance from cotcmporaneous, and fubfequently continuing 
ufage, (to which however in fuch cafes, upon the beft authorities 
in the law, refort may allowably be had,) on the face of the charter 
itfelf, by a fair conftru&ion of it, commonalty docs include the 
aldermen. 

It is obfervable that in all the preceding cafes, except that of 
the Attorney General v. Parker , (where the exclufive latitude of the 
terms was fuch, that both parties found it neceflary to reftrain 
them, by reforting to an alleged ufage in their own favour,) the 
recourfe to ufage was only applied to as an auxiliary argument ; and 
that the opinion founded upon the mere conftrufiion of the in- 
ftruments themfelves, was conformable to the ufage under them. 
In the cafe of The King v. Bellringer , 4 T. R. 810. the charter 
of Bodmin gave a power to a definite body, which was exercifed by 
a majority of the fubfifting body, but not by a majority of the 
definite number ; the replication impeaching this a&, alleged that 
by ufage no ele&ion had been made, or could be made by lefs 
than a majority of the definite number. The Court declined de- 
ciding upon the validity of the ufage alleged, or upon the manner 
of pleading it, becaufe they held that, by the conftru&ion of the 
charter, exclufive of the ufage, a majority of the definite number 
was requifite. Mr. Juftice Lawrence , upon that cafe being cited 
in The King v. OJbourne faid, that the ufage there was not to ex- 
plain a doubtful word in an old charter, but to give a conftrudion 
to the general terms of it. It is perfe&ly evident that nothing 
was decided upon this fubjeft in The King v. Bellringer , the ufage 
and the conftruftion being, as in the other cafes above cited, in 

unifon. 
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unifon. But in The King v • Miller , 6 T. i?. 368} where an afiof 
parliament conftituted a body df 48 perfons who, in conjun&ion 
with others, were empowered to do corporate afts in the town of 
Northampton ; and a ufage was pleaded, according to which the 
attendance of a majority of the number of 48, directed by the aft 
would not be requilite, and which ufage had fubfifted for 300 years, 
it was held that fuch a majority was requifite under the aft, and 
that the cafe would not be afFefted by the ufage ; former cafes 
having decided in favour of the neceifity of the .majority of a de- 
finite body attending in the performance of afts delegated to fuch 
body, as a general queftion. Mr. J. Grofe faid, he admitted that 
where there is any doubt in a ftatute or charter, it may be ex- 
plained by ufage ; but there was no doubt on the words of this 
ftatute, and if the ufage were to be received, it would be for the 
purpofe of creating, not of explaining a doubt. 

Here the ufage was not allowed to prevail, being in oppofition 
to what was held the true conftruftion of the charter, as deduced 
from the general law eftablilhed with reference to the fubjeft in 
preceding cafes. So that, upon a general view of the fubjeft, the 
aftual effeft of ufage under a particular inftrument, in explaining 
the inftrument itfeif, appears to be very confined indeed ; although 
very frequent opinions have been, by great authorities, exprefled in 
favour of it. The general principle which is to regulate the ad- 
miffion of it, is in itfeif fufficiently vague-; whether the words of 
an inftrument are dear or doubtful, is a queftion, the expofition 
of which will often depend upon the particular charafter and mode 
of thinking of the individuals to whom it is addrefled 5 embracing 
every variety, from the decilive impetuofity which doubts of nothing, 
to the fluftuating imbecillity which doubts of every thing. It has 
often been faid, that the law has no doubts, and that every doubt 
which occurs in a judicial inquiry, is only that of the individual. 
The laft cafe which has keen cited {hews, that the cleamefs which 
excludes the evidence of ufage, is not merely that which refults 
from the particular point in queftion being fo precisely defined in 
the inftrument as to leave no latitude for the application of the 
general rules of interpretation ; but alfo, that which is deduced 
from preceding determinations, upon the efieft. of general expref- 
fions, though fuch determinations may have been made long after 
the date of the inftrument in difpute, and refer to points which 
profeffional perfons have regarded as fubjefts of great uncertainty. 
Is die admiffibility of explaining a charter by ufage, to be regular* 
ed then by the time when the queftion occurs ? If,previoufly to the 
d®c of deciding Tht King v. Bellringer > the Court had regarded 



at APPENDIX. [NumbtXVL 

k is a doubtful point, whether the aft of the majority attending 
was' fufficient, without the majority of the definite number being re- 
quifite, a fimilar cafe had occurred to that from Northampton , upon 
which the Court had confidered themfelves relieved from deciding 
the general queftion ; becaufe, being a matter oT doubt, die fub» 
jeft ought, in the particular cafe, to be decided by ufage ; and after- 
wards, the general queflion had neceffarily, or cafually become the 
fubjeft of a judicial determination, by which the doubt before 
exifting had been removed, and then a third cafe had occurred, 
fimilar to the firft; would itbe faid that, inconfequenceof the clear- 
nefs now thrown upon the fubjeft, the evidence of ufage would be 
inadmifhble ? Or, blinking Hill further the application of .a general 
principle, would it be decided, that as there was already a piece* 
dent, that under thofe particular circumftances ufage Ihould be 
allowed to prevail, that precedent ihould not be dillurbed, al T 
though, if the firft cafe had happened then, the law having received 
a new light, it ihould have been determined differently i 

This latter folution would only be a different ftatement of the 
fame propofition, that the decifion of the cafe would be made de* 
pendant upon the time of its decifion, upon a term fooner or later, 
nay,poffibly upon the cafual arrangement of the cafes upon the fame 
day ; for the improbability of a particular occurrence cannot affeft 
the expoiition of the principle. And the decifion upon the ground of 
ufage, which was right in the firft inftance, becaufe the conftruftion 
was then doubtful, might become wrong upon an appeal, becaufe 
the doubt had been removed by an intermediate decifion upon the 
'general queftion. 

Some decifions of Lord Mansfield had proceeded upon the 
principle, that a court of law might take notice of equitable titles 
in ejcftment, if the equity were clear, but not if it were doubtful. 
One of the firft tilings that the prefent writer heard in Wefiminfier > 
HalU was a proteft by Lord Kenyon agaisft the admiifion of fuch a 
diftinftion ; which occafioned Mr. Bearcroft to make the obferva- 
tion, that what was clear, and what was doubtful in equity, was it? 
felf frequently very far from a clear queftion. How far the rights 
of parties may be bound by fuch acquiefcence, as is ftated by Mr, 
Jullice Lawrence , in Withrull v. Gartham, may deferve very 
ferious confideration, when a cafe (hall arife depending upon that 
point. To raife the point, the acquiefcence mull be alfumed to be 
in afts contrary tb.the true conftruftion of the inllrument ; the 
number of inftances, and the duration of time, in which they muft 
have occurred is left perfeftly undefined. Certainty^ and repole an 
deferable objefts, but where no ftatut? of limitations intervenes, 

the 
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the foundation arid bafis of the title itfelf is intitlcd to a greater 
(hare of judicial regard than the mere fubmillion, through miftake, 
indolence, or apprehenfion of expence, to a fucceffion of ads in 
oppofition to it. The principal cafe in which ufage can be legiti- 
mately reforted to is, where die indrument contains expreflions in 
themfelves vague and undeterminate, fuch as inhabitants, bur- 
gefles, commonalty ; but fufceptible of precifion by an expofition 
of the date of the fubjed to which they wex;e intended to refer. 
In the cafe of the borough of Prejton , it was refolved by the 
Houfe of Commons, that the right of eledion was in the inhabi- ' 
tants at large. At a fubfequent period, the Houfe refufed evidence 
to (hew, from the circumdances of the conted upon which that 
refolution took place and all anterior and fubfequent ufage, that the 
perfons who claimed under the denomination of inhabitants, were 
the freemen in oppofition to a felcd body. A committee after- 
wards decided, that the right was in the inhabitants at large, but 
as that description was too vague and uncertain, they recommend- 
ed palling an ad of parliament to define it. No fuch ad has 
palled, and under the authority of thefc determinations, every reli- 
dent, in whatever quality, "not difabled by the general law, at pre- 
fent votes in the eledions, which is a right more extenfive than 
exids in any other place. Here the explanations by ufage would 
have been properly introduced , it would have been merely ex- 
planatory of the fubjed matter, to which the fird refolution w'as 
intended to refer ; and it is not probable that a court of law, 
ading upon true judicial principles, would have excluded it. 

The above clafs of cafes, is referable to fubjeds which are in 
fome degree of a public nature. In the cafe of Cooke v. Booth, 
Cowp. 819. the expofition of an indrument by the ufage which 
had prevailed under it, was extended to a fubjed entirely of a 
private nature ; a leafe contained a covenant of renewal, the quef- 
tion was, whether the fubfequent leafe was to contain the fame 
covenant? There having been feveral fucceflive renewals, the 
Court of King’s Bench decided, that the parties had thereby put 
the condrudion upon it, and Ihould. therefore be bound. This 
was fubdituting the apprehenfion of a party, as to the legal con- 
drudion of an indrument, for fuch condrudion itfelf \ but the late 
and prefent Mader of the Rolls have entered their proteds againd 
fuch a principle, and there is little probability of the precedent be- 
ing adhered to. Fid. 3 Vef. 298. 6 Vef. 237. 

The rule concerning explaining written indruments by extrinfic 
evidence, upon which I have thought it expedient to dilate with 
fo much particularity, is confined to quedions upon the efifed and 

expofition 
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expofitionof inftruments admitted to be valid, and not to queftions 
fftfpe&ing their validity, which may be dependant on external 
circumftances, and confequently upon verbal teftimony. 

That an inftrument was extorted by force, or obtained by fraud, 
is an obje&ion which no apparent regularity can obviate. 

There are feveral inflances, by which this pofition may be illuf- 
trated with refpeft to fraud, but it may be fufficient to refer to the 
well known do&rine tefpe&ing policies of infurance being vitiated 
by the mifreprefcntation of a material circum (lance, and to a recent 
cafe in which parol evidence of a teftator, afking whether the 
will which he ligned was the fame as a former one, and of his 
being falfely anfwered that it was, was held admiffiblc ; the obje£l 
of the evidence being to ihew that the will was obtained by fraud, 
and not to explain its contents. Doer . Allen , 8 T. R . 147 (a). 

A contra& which upon the face of it is regular, may be im- 
peached as ufurious. And generally any thing which fhews the 
illegality of a tranfaftion, may be allowed to impeach the obliga- 
tions refulting from it, even as between the contrafling parties, 
however formal and regular in its appearance. This fubjefl was 
examined with great ability, by Lord *Ch. J. Wilmot, in a cafe 
which (hewed the ultimate objc& of a bond, to be the (up- 
predion of a profecution for penury, and which was before 
alluded to in difeufling the doclrine of illegal contrails, Collins 
v. Blantern , % Wilf. 347. Where an inftrument is fo drawn 
as upon the face of it to elude the (lamp duty, as by dating 
a bill of exchange drawn in England at Hamburgh , the party to it 
is not precluded from impeaching the inilrument, by (hewing the 

(«) In Tiling v* Clark, Prec.Cban. 530. the Court of Chancery refufed to execute a 
written agreement for a leak, it appearing that the tenant had artfully kept the owner in 
the dark, with refpedt to the value, ho Lord Hardwicke refuted to execute a contrad 
fo* the file of timber, entered into upon a falfe representation, that A. and B. had valued 
it at 3 $co/., whereas in fad they had valued it at only 150c/., Buxton v. Lifter, 3 Atk. 
383. So Lord TAurlow, to execute a purchafe of an eftate, reprefented to be of the neat 
valucof 90/. a-yeaf, theic being an induftiious concealment of the neceffary repair of a 
Wall, to prated the eftate from the Tea at great expence. Skirfy v. Stratton , 1 Bn. CM. 
440. But Sir JfflRam Grant , Mafter of the Rolli, in JVullam v . Hearn, 7 Vtf. an. 
sefufod to vary, at the inftance of the plaintiff, a written agreement for a leafe of 7o/a.year, 
and to fubftitute a leafe for 6o/« upon the ground of the defendant having reprefented that 
70/. was the rent he paid himfelf, when it was only 60/. $ and diftinguifhed between the 
cafes, where a defendant alleges the fraud aa a defence agamft performing an agreement, 
«nd thofo where a plaintiff cornea to enforce an agreement, according to the oeprefentation. 
This diftin&ion is evidently founded upon the moft correct reafonibg, for fraud and mif- 
reprefentation are only obje&ioni which vitiate a contra d, and do not conftitute and in- 
duce one. To intitle the plaintiff to a leaflet the rent paid by the defendant. It la necef- 
fary to fhew a podthre agreement for that purpofe, attended by the legal requifUes ; foew- 
ing that a different agreement was improperly obtained, is a very different thing tan that. 
With refpeft to this fubjedt, I think there can be no legitimate difference between the 
dic'fion of a Court of Law, and a Court of Equity. 

2 truth 
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truth cvfcn agajnft a fair indorfec. Jordaine V. Lujhbrook , 
7 T. J?. 601. 

As to the laft pofition pf Pethier , the principle upon which it 
is founded, viz. that two perfons (hall not, by any colourable pro- 
ceeding, affett the confequential rights of a third, is fo materially 
conne&ed with the effential demands of juftice, that it may be 
confidently dated as an invariable rule of law. 


SECTION IX. 

Of the Examination of Witncjfes . 

According to the law of France , witnefles could not in general 
be examined in a civil caufe, without a previous judgment for the 
purpofe, founded upon the allegations of the party requiring fuch 
proof, and an examination of the written documents which might 
either conllitute a commencement of proof by writing, the nature 
of which is lhewn in the preceding treatife, Part IV. c. 2. Art. 4. 
or which being decifive of the caufe might exclude all verbal evi- 
dence to the contrary. From this judgment admitting proof by 
witnefles, an appeal might be, and frequently was, inftituted. 'In 
the Cuufis CeUbres , there are a great many cafes refpe&ing the 
admiilibility of proof by witnefles, in what are called thequeftions 
of (late, that is of birth, marriage, and all other perfonal qualities, 
rcfpe&ing which very great credit was given to the public regif- 
ters, fo as frequently to exclude parties from offering proof in it-, 
felf of a very convincing nature, either in oppofition to fuch regis- 
ters, or without laying a foundation for it from them. Previous 
to the admiflion of verbal teflimony, the judge decided upon its 
relevancy to the matter in difpute, and the admitting fuch evidence 
to be given, ncceflarily indicated an opinion that it might be im- 
portant in the deciflon of the caufe, and that the other admitted 
fadts were not fuflicicnt for, a full determination, without the 
affiftance of the propofed examination, or, notwithftanding, any 
teftimony which it might produce. Thus in the famous cafe of 
the Prince de Conti \ the prince claimed the property of the late 
Duke de Longueville % or as he is more generally called in the caufe, 
the Abbe d* Orleans, under a teftimCntary difpofition, the validity 
of which was open to feveral difficult queftions of law, and 
alleged that the teftator, when he made a fubfequent will, was in a 
ftate of infinity, which fad he required, and was admitted to prove 
by witnefles* Upon an appeal from the judgment, Af. tTAgueJ/eau 

obferved, 
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cbfervecf, that although the original court had not exprefsly de- 
cided, that the Prince de Conti had a valid title under the firft will, 
they had decided it tacitly \ for unlefs the will was good he had 
no title, and would not have been admitted to prove a fad, which 
would have been abfolutely indifferent to him, fince however 
certain the infanity 'might be, he could derive no benefit from it* 
The parliament having decided generally in favour of the judg- 
ment, it was agitated upon a fecond appeal, how far their decifion 
had fettled the point, upon the validity of the firft will ; upon 
which the fame learned perfon, after mentioning his former opinion 
faid, he confidered that they had before determined that queftion, 
becaufe it would have been contrary to juftice, to admit tho 
Prince de Conti to go into proof, in which he had not any intereft, 
if the firft teflament were void ; without firft examining, not only 
the appearance but the folidity of his right, and being perfuaded 
that that right was certain in itfelf, and only required the alfiftance 
of witneffes to deftroy the obftacle which might be oppofed to it* 
He then ihewed that the firft queftion was abfolutely preliminary 
to the fecond, and that the parliament would never have direded 
sin examination of the fad, which was the objed of the latter, 
without having come to a determination of the former. M With- 
out that (faid he) you would have involved the parties in ufelefs 
delays, in immenfe expcnce, and when they had fatisfied your fen- 
tence, when one of the parties had examined 84 witneffes, and 
the other 76, it would remain to be faid, the queftion is not to be 
decided by the fad;, but by the law. Thus the permiilion which 
you had granted would be ufelefs and dangerous, contrary to 
equity and juftice.” 

So far as I have been able to obtain an acquaintance with the 
proceedings of our ecclefiaftical courts, the examination of wit- 
neffes is there conduded upon the fame principles. Whatever dif- 
ference exifts between our courts and tliofe of France, and whatever 
neceffary general preference may be juftly due to the former, I 
conceive that an attention to the principles that have been juft 
cited, might in many cafes be attended with infinite utility j and 
that it is greatly the intereft of fuitors, to endeavour to bring their 
cafe before the court, in fuch a manner as to obtain, if poifible, its 
judgment upon an undifputed fad, which may be decifive of the 
fate of the caufe, and prevent an unneceffary accumulation of ex- 
pence in the earlieft poffible ftage of the proceeding ; and that the 
public intereft calls imperioufty upon the courts themfelves, to 
give their countenance to fuch an arrangement. With the higheft 
admiration of the penetrating wifdom* and the impartial juftice 

of 
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of Lord Kenyon , I have been freqoently (truck with die impropriety* 
as it appealed to me* of his adopting a line of condu£t founded 
upon the oppofite fyftem, and in my former publication on the 
decifions of Lord Mansfield , took occafion to advert to my impref- 
fions upon that fubjeft, having repeatedly obferved that* when he 
had abundant' materials to warrant a conclufion, which might be 
decifive of the matter in difput$, whatever might be the refult of 
an inquiry into a fa£t remaining in controverfy, he declined exerdff v 
ing his judgment upon thofe materials* generally referring to the 
obfervation of its being inconvenient to decide by piece-meal. 
This refufal to exercife a judgment, until the exiftence or non- 
exiftence of a particular fafl was afcertaincd, naturally occafioned 
an expence and delay, which lacing unneceffary* k. was highly 
important to avoid, in cafes where, notwithftanding tlie refult 
of die inquiry, fo far as regarded the fall in queftion, might be 
unfavourable to one of the parties, it mud frequently have 
occurred, that that party was intitled to the judgment, upon 
the other undifputed circumftances which were previoufly afeer- 
tained. The two following cafes which I quote from - me- 
mory will illuilrate the tendency of the preceding obferva- 
tions. In the cafe of The Corporation of Liverpool v. Go/ightly, 
Mich. 1791, the queilion was, whether the right of making bye 
laws, in that corporation, was veiled in the fele£t body, or in the 
burgefles at large ? The counfel for the plaintiif contended, that 
the words of the charter were fo clear in favour of the latter pro- 
poiition, that no evidence of ufage could be admitted to fupport 
a different conftru&ion ; and Mr. Baron Thomfon , at the affizes, 
decided in favour of that opinion. Upon an application to the 
Court of King’s Bench, a new trial \vas granted for the purpofe 
of Receiving the evidence of ufage, but -without giving an opinion, - 
whether, when received, it could be admitted, however convinc- 
ing, to have any effe£l $ whereas, if the Court had concurrgdin the 
argument which was fubmitted to them, that no poffible 'evidences 
of ufage could influence the cafe, the examination would have been 
wholly nugatory; fo that the poftporjjing the conclufion upon' 
that point might have been attended with all the inconveniences above 
adverted to. The fubfequent abandonment of the cafe, from a 
deficiency ' of the funds appropriated to the conteil* prevented tH d 
point itfelf being ever brought jtr a detpfion. A- " 

In the cafe 0? tiftfimov. Dead', Afich. tjpj, a faflor of the 
plaintiff had diipofed of goods to 'die defendant under circum- 
ftances which* it was contended dfid'not afled the property* upon' 
the principle that a fa£tor can only bind the goods of his prate* 
Vot.II. It pal* 
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pal, fo far as he ads within the fcope of his authority ; and this, 
without any regard to the queftion of the party dealing with him, 
having no notice of the charader in which he holds the goods, of 
which principle the inability of a fador to pawn is a common 
inftance; the argument being conduced upon this point, and upon 
the right of the plaintiff to recover, even admitting a want of 
notice in the defendant. Lord Kenyon conceiving a probabi- 
lity that the defendant had notice, direfled an inquiry to be made 
in the Wejl Indies refpefling that circumftance 5 refufmg to’ give 
ail opinion upon the general propofitioti involved in the cafe, 
until that fad was alcertained \ the delay occafioned by which 
threatened very ferious inconveniences to the party concerned : 
whereas, if the opinion of the court had concurred with the 
plaintiffs argument, affuming the fuppofition of a want of notice, 
fuch inquiry was abfolutely indifferent. 

The cafe of Webb v. Fox, 7 T. R. 391. affords^ another inftance, 
of exprefling an opinion having the fame tendency. To an action 
of tr&ver, the defendant pleaded the general iflue, and alfo that the 
plaintiff was a bankrupt. Upon a demurrer to the latter plea, Lord 
Kenyon faid, he could not commend the mode in which the quef- 
tion was brought before the court, lince the whole of the cafe 
might be gone into upon the general iffuc ; whereas the defend- 
ants, in addition to the plea of not guilty, pleaded a fpecial plea 
[which he faid, would have been bad upon fpecial demurrer, as 
amounting to the general iflue,] and which would be attended 
with additional cxpence to the parties. — Now it is clear, that in 
cafe the Court had decided in favour of the plea, much cxpence 
would have been faved, becaufe the allegations of the parties in the 
firft inftance, would have brought the point before .the court in as 
perfed a ftute as it could have been brought, by the great additional 
cxpence of a trial, and a fpecial cafe. I remember his Lordfiiip 
expre ffing his difapprobation of the two pleas, with more feverity 
of manner than appears by the report. The queftion which I 
recoiled his having afked, — Why, if the fpecial plea was pre- 
ferred, was the general iflue added { might have received the very 
eafy anfwer that, although the defendant might exped, by the 
fpecial plea, to obtain a cheap and early decifion of the caufe, it 
would not have been judicious to have therefore abandoned every 
other ground of defence. It mud not be entirely taken for grant- 
ed, from the dodrine in the above cafe, that the fpecial plea would 
have been, bad upon fpecial demurrer *, for there are many inftances 
in the book?, of matters being fpecially pleaded in trover, which 
pere, if any defence, a defence available upon the general iflue. 

The 
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The cafe of Hatton v. Morfe % 1* Salt. 394. indicates the true 
principle upon tliefe fubje&s, an attention to which might frequent- 
ly be productive of the effeft,' which I have been defirous to pro- 
mote in making the preceding obfervations. Per Holt Ch. Juf- 
tice <c In debt, the defendant may plead a releafe, becaufe it ad- 
mits the contra& which is a colour of a&ion, and yet he might 
give it in evidence on nil debet . So in ajfumpjtt> the defendant 
may plead payment, becaufc it admits the ajfumpfit % and yet he may 
give it in evidence on non ajfumpfit” Cafes mult very frequently 
occur, in which the application of thefe principles would be very 
important and delireable, by bringing upon the record, at the 
fmulleft poflible expence, the real queftion in difpute between the 
contefting parties. 

The preceding obfervations may alfo be applied to the prac- 
tice of Courts of Equity j in which the defendant may, if the 
plaintiffs bill does not ftatc a fufficicnt calc to intitle him to re- 
lief, demur to the fufficiency of it ; but this right is reftri&ed 
in a manner that feems very inconfiilcnt with a due attention to 
the important principle, that the adminiftration of juilice flioiild 
be conduced with the lead expence and delay, compatible with 
the prefervation of its eflential purpofes ; for it is laid down by 
Lord Loughborough , that a demurrer muft be founded upon this, 
that it is a ftiort, certain, clear propofition, that the bill would be 
difmiffcd with cofts at the hearing. Brooke v. Heivitt l 3 Vef. 255. 
The reafon which he affigned, for not deciding upon the demurrer 
in the particular cafe was, that it was not a dry point of law but 
was a cafe of circumftances, in which a minute variation of cir- 
cumftances might either induce the Court to modify the relief, or 
to give no relief at all. — But it certainly cannot, in any mode of ad- 
miniftering juftice, be unreafonable to expe& that a party claim* 
ing relief, fhall be required to allege a cafe, which admitting it to 
be true, {hall intitle him to the afliftance which he claims * and 
that thofe who are invefted with judicial authority Ihould, at the 
inftance of the oppofite party, pronounce a decifion upon the 
fufficiency of the charge, without involving the parties in a ferious 
expence, and fubjefting them to an anxious delay, the final re- 
fult of which may be a judgment upon grounds that would 
equally have been open to decifion upon the original ftatement. 
To inftance a cafe in which this inconvenience occurred, not 
upon any judicial' determination, but upon the previous opinion 
of very refpeflable counfel, founded upon the eftabliihed practice. 
—A perfon born before the marriage of her father and mother, 
claimed the benefit of a provifiorr in his will in favour of his chil* 
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there were a great number oScircumftancesln tine cafe, which 
mwft< fati&fy every mind of the real intention, that fhe fliduld bd 
include^ and it was wifberf originally, iij an amicable fuit, to ltat& 
all {hefe; circumftr.nccs in die bill, fo that a judgment might have 
been, obtained upon demurrer, whether the natural import of the 
oxpreflions of the will could receive a modification from the pe- 
culiar circumftanccs of the fuhje& to which it was applied. But 
Upon consideration, that a Court of Equity would pot decide a ques- 
tion of this nature upon demurrer, it was thought requifitc to go 
into a tedious «nnd expenfive examination of all the circumftances 
railing the queftion in difpute ; and the refult of that examination 
was a judgment, ‘that the Lord Chancellor had no doubt of the 
intention, hut that it was impoffible in a court of juflice, to hold 
that an illegitimate child could take, equally with lawful children, 
upon a devife to cliildren ; Cartwright v. Vawdrey, 5 Vef, 530, 
u decifion which, confiftently with the real purpofes of judicc, 
though not with the ufiige of the court, might have been equally 
made upon the original allegations. 

_ I have thought it advifable to dwell with fome particularity upon! 
this Subjeft : for, although I have not the preemption to imagine 
that any fuggeltions of mine will alter the courfe of judicial pro- 
ceeding, the objc£t, with which thefe fuggefliona are conne&ed, 
be allowed to be of very material importance, by all who have 
had an opportunity of obferving the frequency with which the 
cx pence of litigation becomes a more Serious confideration than 
the (paginal matter of difpute ■, and with the failure which claims Sup- 
ported by die fubftantial principles of juflice mud often experi- 
ence, from die inability or terror of luftaining the requifite ex-, 
pences ofaflfrtfng them 5 and if there is a poflibility that the atten- 
tion of the profeffion may be beneficially, dire&ed to the. fubje£t f . 
tjie ftatement of thefe considerations will have received, a Sufficient 
sfohigy. 

. The examination of witnefie? may be either, taken privately 
before. a judge or officer, as is the cafe in chancery proceedings, or 
publicly, and in open court, as in trials at common law. In par-, 
ticular cafes, a witnefs is, by Special authority, examined before an, 
officer, or commiffioners for the purpofes of a trial at common law 
as. where the wituefs refides, or is going abroad, or jwhere. hi&. 
evidence is taken, by virtue of. a bill in equity, for the perpetuating * 
tyftimouy* in thefe cafes, the written depofitions cannqt be. read*, 
if there is an opportunity 'of. exfunining thc,w«neili^ f in t}ie accpfc, 
tamed manner at the trial ; and tjhe deaths or. abfence of the witqefo . 
mud be ihewn, or arcumdante^mudbe laid before djj cgur^from 
which they may be inferred. . 
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Tfhc depofitions which have been regularly taken* in a former 
proceeding* between the fame parties, arc properly admiflible in 
evidence* where the examination of the witnefles cannot be had, 
in the imnjediatc proceeding; and parol evidence may* under 
Cmilar circum fiances, be given with refpeft to what a deceafed 
witnefs* or I conceive a witnefs refiding out of the kingdom* fworc 
upon a former trial between the fame parties : fuch evidence is not 
admiflible in a criminal profecution. 

In thofe cafes the party againfl whom the evidence i$ adduced, 
cannot* in general* be deemed to fufler any material prejudice $ for 
he had a full opportunity of lifting the teftimony* by crofs ex- 
amination* at the time of its being originally given* which would* 
in many refpe&s* and indeed in every refpett, except the obfer- 
vations which may arife upon the demeanour of the witnefs* be 
attended with the fame advantage* as if fuch teftimony had been 
firft adduced in the immediate proceeding. But there are cafes 
where parties are aflefted by teftimony, which they had not 
any opportunity of ferutmizing, and by the admiflion of which 
they may receive a material prejudice. 

The ftatute 5 Geo. 3. f.,30. contains a provifion for entering 
pn record the depolitions taken upon cojgpiiflions of bankrupt* and 
direfts, that in cafe of the death of the witnefles proving the bank- 
ruptcy* a true copy of fuch depofitions Hull* upon all occalions* 
be given in evidence to prove fuch bankruptcy. It has been held 
in, the expofition of this ftatute* that the depofitions arc evidence* 
not only of the fa£t of committing the aft of bankruptcy* but 
allb of the time of its being committed. Janfon v. Wilfon , Doug. 
? 44 - ^ 

By the annual mutiny aft, it is provided that two or more 
juftices of peace* where any foldicr lhall be quartered* in cafe fuch 
(bldier has a wife* or children* may fummon him to make oath of 
ills fettlement ; and an attefted copy of fuch affidavit {hall be at 
any time admitted as evidence of fuch fettlement* and fuch foldier 
(hall not be again obliged to make any other oath refpefting his 
fettlement. 

By the ftatutes of Philip and Mary } juftices of peace arc direfted* 
in the cafe of perfons being brought before them for felony* to 
take the examinations of the witnefles in writing. Thefe ftatutes 
do not contain any provifion for the examinations being admitted 
as evidence, in cafe of the inability of the witnefs to attend at the 
fubfequent trial ? and there certainly is a very great ufc in taking 
fuch examinations* for the purpefe of a (filling the judge at the triaij 
and in preventing' the * con: ftpf ion ~ an cf prevarication' of witnefles* 

• ’ R 3 ' without 



APPENDIX. 


430 


[Numb. XVI. 


without its being neceflarily regarded as the objeft of the ftatutes, 
that die examinations themfelvesihouldbe admitted as evidence upon 
the trial \ but in point of practice, it is now eftablUhed that fuch 
examinations, if taken in the prefence of the party charged, (hall be 
admitted as evidence, in cafe of the witnefs’s death in the mean 
time. I rather think that this pra£tice originated from its being 
taken for granted, without due examination, that the ftatutes were 
intended to have this operation ; and that afterwards, the praftice 
being ertabli flicd, it was not thought proper todifturbit; for in 
the cafe of The King v. Paine , Salk . 281. upon offering fuch an ex- 
amination in the cafe of a mifdemeanor, it was faid ' by the Court 
of King’s Bench, upon advice with the judges of the Common 
Fleas, that in cafe of felony, fucli depofitions before a juft ice, if the 
deponent die, may be ufetf in evidence by the ftatutes of Philip and 
Mary \ but that cannot be extended farther than the particular 
cafe of felony. But it is evident that in this cafe, it was unnecef- 
fary to confider whether the depofitions could be admitted as evi- 
dence in caf(?s of felony ; the judges corrcftly adverted to the cir- 
cumftance, that the provifion of the ftatutes was inapplicable to the 
cafe of mifdemeanours ; and the queftion whether, becaufe an ex- 
amination is direded to be taken, it (hall, under gi ven circujnftances, 
be received in evidence, was perfedily irrelevant ; fo that what was 
faid upon this fubjeft was merely incidental. It appears by a note 
of Mr .Peake, 2 ed. pa. 93. that it is the pra£tice to receive in 
evidence the depofitions which were taken before the coroner 
by a witnefs who is dead, whether the party charged was prefent 
or not. 

The queftion, whether the examination of a pauper refpe£Hng 
his fcttlement, taken before two juftices who did not remove him, 
was admiflible upon an appeal from an order, afterwards made, the 
pauper having become infime, (which was regarded as equivalent 
to bis being dead) received a very elaborate decifion in the famous 
cafe of The King v. Iirifwell \ 3 T. R. 373. upon which the judges 
were equally divided. The judges whofe opinions were in favour 
of admitting the evidence, went upon the extenfive principle of 
admitting even hearfay evidence, upon queftions of this description. 
Mr. Juftice Grcfe, who took the oppofite fide, partly founded his 
opinion upon the examination being extrajudicial, and it might be 
cblle&ed, that if it had been taken for the purpofe of an order of 
removal, he would have thought it admiflible \ but Lord Kenyon difi* 
tin&ly exprefled his opinion, that even if the examination had been 
taken to found an order of rezhoval upon it, it would have been no 
better than a mere declaration of the party. I conceive that this 

point 
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point may now be confidered as at felt ; for although it has not ‘ 
been exprefsly decided, that an examination taken before magi- 
ftratesi as the foundation of an order of removal, cannot be read in 
evidence after the pauper's death, the point appcar's to be the clear 
refult of the decifions which have aftually taken place. In The 
King v. Nunehatn Courtney , I Eajl, 373. the pauper, whofe ex- 
amination was taken, abfcondcd between the removal and the 
appeal 5 the Court, without giving any formal judgment, exprefled 
a decided opinion agninft the admiflibiiity of the evidence ; which 
was acquiefced in by the counfel. In The King v. Ferry Fry/lone , 
a Eajl , 54. the examination was not taken for the purpofe of re- 
moval, and the pauper was dead, the Court rejected the evidence ; 
and Lord Kenyon laid, that it was true that in the cafe of Nunehatn 
Courtney , there was no evidence that the perfon, whofe examina- 
tion was taken, was dead ; but the opinion of the Court agninft the 
general do&rine of the two judges who fuppoited the reception 
of the evidence in the former cafe, was pretty broadly hinted* The 
cafe of The King v. Abergivilly % 2 Eajl, 63. was alfo that of a 
written examination never afted upon. Thole cafes certainly 
ftrongly manifell the difpofition of the court, and it feems to be 
pretty clear that the decifions were not founded upon the minor 
circumftance, in the two lafl, of the examinations having been 
extrajudicial, or in the fir ft, upon the diftinction between *hc 
pauper’s death or his having abfcondcd, but upon the more general 
principle which includes the death of the pauper, after a regular ex- 
amination. I have known a court of quarter-feflions admit the 
evidence of fuch an examination, and refufe a cafe, upon the rec- 
titude of doing fo, out of tender regard to the litigant townfliips ; 
as the difpute regarded only the fettlement of a fingle individual, 
and the expence of agitating the queftion, would probably amount 
to more than that of maintaining the pauper. 

In The King v. Rave njl one > 5 T. R. 373. it was ruled that the 
examination, before birth, of a woman with child, is, in cafe of her 
death, evidence againft the putative father. 

In Breedon v. Gil/, x Lord Raym. 219. a Salk. 55 the com- 
miflioners of apperd proceeded upon the minutes of evidence taRen 
before the commiflioners of excife, which the Court of King’s 
Bench thought wrong, and granted a prohibition as to the adnrif- 
fion thereof. But Holt, Cli. J. faid, that his private opinion was, 
that if the witneflfes were dead, or could not be found, then the 
commiflioners of appeal might make ufe of the *depofition9 $ but 
that not being before him judicially, he would not give a judicial 
opinion. — Whoever has had an opportunity of attending courts of 
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judicature} and alio of feeing the private examinations which are 
taken upon many of the occafions above alluded to> muft be con- 
vinced of the great danger of fuffering any public or private in- 
terefts to be affeded by fuch examinations. Wherever the nar- 
ration of a witnefs may be the fubjed of obje&ion, on account of 
hi* want of veracity, ,the failure which juftice muft experience 
from the want of an 'opportunity of trying the fad by a minute 
examination of circumftances, open to contradi&ion, by fixing the 
witnefs to particulars of time and place, and all other, topics not 
comprized in a general fweeping account, will be manifeft to the 
moft curfory obfervers. When an objedion to the veracity of the 
witnefies, who have been believed upon the firlt examination, is 
the very caufc and motive of the appeal, the dead letter narrative, 
taken by a clerk in the excife, or by a country juftice, exhibits none 
of thofe prevarications of manner, none of thofe indications of in- 
fincerity, upon which an adequate judgment, in many cafes, fo 
eJTentially depends. 

But even when all fufpicion of veracity is fuppofed to be out of 
the queftion, how very unfatisfadory is the ex parte account of a 
witnefs taken under circumftances, in which the adverfe party had 
not a fair opportunity of crofs examination, or in which fuch an 
examination, being unufual, could not reafonably be expedited to 
have taken place. 

In the examinations taken before magiftrates in cafes of felony, 
the objed of inquiry is uot the acquittal or convidtion of the 
prifoner, but the propriety of confining him for the purpofe of trial ; 
he has not thofe aftiftances for analyfmg the proofs which are. 
adduced againft him, which exift upon a folcmn trial, where he can 
call in aid the exertions of judicious advocates, and is fure of the 
protedtion of a learned and impartial judge. The minute invefti- 
gation of the material fads may have even been deemed irrelevant 
to the Immediate purpofe of the inquiry ; the combating of the 
evidence by profeffional afliftance,or by adverfe teftimony, is fre- 
quently difallowed ; and it is a very hard meafure, that an authen- 
tic record may be taken of the evidence which tends to criminate, 
while there is not an equal opportunity of preferring the materials 
of defence. In one point of view, the admiffion of thefe examina- 
tions may not be very objedionable, that is, in refped to their 
producing a manifeftation of the demeanour of the prifoner, upon 
the occafion of hearing them, when his filence may be juftly re- 
garded as a-.mtfk. of acquiefeenee; but then the examinations 
ought to be trotedf.iiot as immediate evidence of the fads related, 
but as eridenet^ certyin fads being imputed to, the prifoner in. 
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his prefence, and of hi* conduft upon recaving the imputation j 
and even in this point of view, the fubjcft cannot be treated, with 
too much caution. <■ ■ 

The decifion of the event by the materiality of fade difclofc d, 
on croft-examination, is a matter of perpetual occurrence ; a wit- 
nefs before a magiftrate, .depofea to a prifoner’s confeffion^ bq 
would depofe the lame upon the trial ; but upon the interpofitioq 
of the judge, it appears that the confelfion was improperly ob* 
tained, and the evidence is rejeded, but the witnefs is dead, the 
depofition is produced, and the prifoner, upon the ftrengthof 
is convi&ed. 

In cafes of fettlement, nothing can be more unfatisfa&Qgf 
than the examinations, which are ufually produced upon. an. or 
parte proceeding, inftituted by a parifli for its own convenience 
and dcpolited privately in its cheft. A. B. /wears, that he gaitquf 
a fettlement in C., by being hired for a year, and ferving a. year 
to D. E. now deceafed. A very flight perufal of the fettlement 
law will fhew how intricate a fyftem is eftabliihed, with relpeQ 
to the definition of a hiring and fervice for a year j and how in^ 
adequate a perfon who has been engaged in any employment muft 
commonly be to form a judgment upon, the complex propofitiott 
of law and faft refulting from any given combination of cireum* 
fiances. It would certainly not be unreafonable in future mutiny 
a£ts to provide, that an examination, taken under them, ihould bq 
tranfmttted, v/ithin a definite time, to the parifli which it purports 
to charge, and that the officers of fuch parifli Ihould be allowed 
to require a fecond examination, at which they might have ag 
opportunity, with profeffional afliftance, to make a more particular 
inquiry. 

The pofitive dir &ions of a permanent ftatute have fixed the 
law upon this fubjeft with refpeft to cafes of bankruptcy, and there 
can be but one opinion as to the propriety of carrying that law 
into execution, according to the true conftruSion of its intention ( 
but with refpcA to the expediency of fuch a law, and its connect 
tion with the fair expoGtion of truth, the experience of every 
lawyer muft furnifli many inftances of a fet of cut-and-dried 
depoGrions being unable to ftand the teft of an open croft-exami- 
nation. 

The only remaining topic arifing from the preceding cafes is, 
the examination, in cafes of baftardy; which certainly has not 
any particular reafona of exceprion, from the general obferva- 
tions refpe&ing the unfatisfa&ory chara&er of ex parte depo- 
fitions. . , 
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Il ls a general requiiiteto the examination of witnefles, that their 
teftiinony {hall be given upon oath \ butthe manner in which the 
oath is commonly adminiftered, is not very much calculated to im- 
jrrefs the mind with the folemnity of its obligation. 

Infidels who profefs no religion that can bind their confciences 
to' fpeak truth cannot be witnefles. But when any perfon pro- 
feffes a religion that will be a tie upon him, he {hall be admitted 
as a witnefs, and fworn according to the ceremonies of his own 
religion ; for it would be ridiculous to fwear a witnefs upon the 
holy Evangelifts, who did not believe thofe writings to be facred. 
The Jews are always fwpm upon the Old Tejlament , Mahome- 
tans on the Koran , thofe of the Gentoo religion, according to the 
ceremonies of that religion, &c. Bull . N. P. 282. See a very 
full and inftruftive difeuflion of this fubjeft, in Omichund v. Bar- 
ker > 1 Aik. 21. 2 Eq. At. 397. 

The affirmation of Quakers is by St at. 7 & 8. W. & M. ren- 
dered admiffible, where an oath is required from others, except in 
criminal cafes ; which exception has been held to extend to the 
cafe of an appeal for murder, Str. 854. a motion for an attach- 
ment for non-performance "of an award, Str. 441. a morion for an 
information, for a mifdemeanour, Str. 872. articles of the peace, 
Str. 527. a rule to anfwer the matters of an affidavit, Str. 94 6. 
and an affidavit in defence of another, but not in defence of 
themfelves againft a criminal information, 2 Bur. 1 1 1 7. It is held 
not to extend to a cafe refpe£ring the appointment of an overfeer, 
Str. 1219. or a penal a&ion, At chef on v. Everett , Cowp. 382. 
Lord Mansfield^ in that cafe, took a very comprehenfive view of the 
fubjeft, and feemed to diflent from fome of the preceding cafes of 
exclufion. By the fame cafe, it appears that killing the book is not 
eflential to an oath *, but any other folemnity, which a witnefs may 
think more binding, will be admitted. 

In fome Roman Catholic countries a notion prevails, that an oath 
impofes no obligation, in point of confcience, unlefs the perfon 
{wearing has a crucifix before him. I have been informed of an 
inftance which took place before the perfons relating it to me, of 
a Portuguefe who, upon the cuftomary examination taken before 
commiffioners, upon bringing in a veffel as prize, gave a full and 
diftinft account of the neutrality of the veifel a , but upon a fuggef- 
tion of the prevalence of the notion above mentioned, a crucifix 
was exhibited to him, which induced him inftandy to retraft what 
he had faid, and admit a cafe of enemy’s property. 

Many learned perfons differ in opinion with refpeft to the com- 
parative advantage of a public examination in open court, and a 

private 
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private examination before a judge or commiffioners, each commonly 
ad op tin g the fide which has been familiar to his own habits of 
practice. Sir William Bldckjlone ftrongly maintains the advantage 
of the former, as more conducive to the clearing up of truth j and 
pbferves, that a witnefs may frequently depofe that in private 
which he will be alhamed to teftify in a public tribunal. He alfe 
takes notice, that the occafionaj queftions of the judge, the jury, 
and the counfel, propounded to the witnefs on a fudden, will lift 
out the truth much better than a formal fet of interrogatories 
previoufly penned and fettled*, and the confronting of adverfe 
witneffes is alfo another opportunity of obtaining a clear difeovery, 
which can never be had upon any other method of trial; and that 
by this method of examination, and this only, the perfons who are 
to decide upon the evidence have an opportunity of obferving the 
quality, age, education, underltanding, behaviour, and inclination 
of the witnefs ; in which points all perfons mull appear alike, 
when their depofitions are reduced to writing, and read to the 
judge, in the abfence of thofe who made them ; and yet as much 
may be frequently co11e£led from the manner in which the evi- 
dence is delivered, as from the matter of it. Commentaries , III. 373, 

Dr. Brown takes the oppoGte fide, and after obferving that the 
witneiTes in *he Ecclefiaftical Courts, are to be fecretly and feps)- 
rately examined, not in the prefence of the parties or other wit- 
nefles, and that their depofitions, after being read over to them 
article by article, and they alkcd whether there be any thing which 
they wifli to alter or amend, are to be figned by the witnefs, and 
be afterwards repeated before the judge, i. e. alked again in 
the open court by the judge, whether there be any thing which 
he wifties to alter or correft ; fubjoins the following note# « How 
much is this preferable, in feme refpe&s, to an examination at Ntfi 
Prius , where every incautious or hafly expreffion is inftantly bel- 
lowed to die jury, and infilled upon, without giving time to the 
witneiTes to correft a particle, or if he attempts to do it, perjury 
or prevarication is immediately charged on him Leffures on Civil 
Law , Vol. I. p. 479. 

Sir W. Blachjlone , in the place above cited, fpeaks of the power 
of a witnefs to correct and explain his meaning if mifunderllood, 
as one of the advantages of open examination, in preference to 
the evidence appearing in the language of an artful, or carelefs 
feribe. So far as the refpe&ive examinations may be fuppofed to 
be taken with proper care and attention, and by perfons of ade- 
, quate ability I conceive that, with sefpc& to this power of cor- 
rection, the advantage is on the fide of the written examination. 

If 
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If die. fubject of the examination requires a conGderable portion 
Of time to be allotted to it, an inconvenience is alfo likely to te* 
fult, in the ufual arrangement of bufmefs, from the limited portion 
of. time employed in trials at Nift Print , the preflure of other 
bufinefs, and the want of an opportunity of admitting thofe relax* 
aliens and intermiifions,. which an adequate attention to the fub- 
je& will naturally require, a coniideration which often renders it 
neceflary, for the purpofes of juftice, tofubmit cafes of this de- 
feription to arbitration, when an afliduous attention of many days, 
or even weeks, is often found requifite for the exainination of a 
fafe, which, upon an open trial, mult be difpofed of in a few hours, 
or if ueceflarily protra&ed beyond that time, mult be continued, 
without an adequate allowance for the remiflions of attention^ 
which nature abfolutely demands. 

. .In this, as in many other cafes already alluded to in the prefent 
number, the rule which is eftablilhed on either fide, upon a prin- 
ciple of general , preference, mud, in a great many inftances, fail in 
the. particular application. The latent ftriud which would efcape 
dete&ion in the formality of a private examination will often be* 
Conte Cbhfpicuous from the well-timed impreflion of a judicious 
qtCeftioh before a public auditory; but the truth which is over- 
whelmed by the petulance and infult, that fometimes accompany 
tbe.pradbice of public examination, may exert its full influence 
whete the circumitances that excited confufion arid timidity are 
removed. . I think the general balance is ftrongly in favour of a 
public examination, but that the abufes and inconveniences to which 
fuch.an. examination is liable, require i conftant and zealous atten- 
tion bf the Court, in their correftion 'or fupprelfion. 

I aim apprehenfive thait the following obfervatibns upon the tef- 
tnribny of witnefles which have occurred to me, if not during an 
extenfive pradtice, at leaft during an attentive obfeTvation of the 
proceedings ’of courts of juftice, will appear very vague and un- 
fatisfa&ory as applied to the extent and importance of the fubjedt 
of them ; arid' at the fame time will, from the fpace which they 
occupy, be condemned for their diffufenefs and prolixity ; but Al- 
though I am corifcious of my inability to afford fuch a dew bf this 
fubjedt as would correfpond with my willies, I am defirous of 
offering fuch a Contribution towards it as accords with the more 
humble limits of my' power. - 

All regard to teftinibny fuppofes the general propofitfon, that; 
witnefles, not hiving any motives' for aliening what is falfe or fup- 
preffing what is true, having had an adequate opportunity bfpbferving 5 
the fubjedl to which they depofej haVirig a£lually‘ obferfed it : tirilb * 
*• 1 ' adequate 
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adequate attention, and having a diftinCt and perfect memory withj 
refped to it, relate what they have feen, or heard with accuracy 
and fidelity s and the Veracity of teftimony, given by perfons fully 
anfwering this defcription, is received and a£ted upon as a fufficient 
teft of moral and judicial certainty. If a perfon, wholly indifferent 
to the event of a caufe, fliould depofe that within the pteced- 
ing hour, he had feen one of the parties with whom he was per- 
fectly well acquainted, execute a releafe, the fad of fuch pxccu* 
tion would be admitted as a certain truth. 

But in judicial inquiries, recourfe mud often necefiarily be had 
to teftimony, not completely anfwering the defcription which has 
been given, or with refped to which the application of that de^ 
fcription may not be fully afcertained ; and the fcale of teftimony 
defcends from that high afiiirance, which is for all moral pur- 
pofes equivalent to certainty, through every gradation of inferior 
teftimony, to that which leaves the judgment completely in fuf- 
penfe, and from thence, through all the degrees between the 
flighted preponderance on the fide of incredulity, to the extreme of 
felf-convi&ed falfehood. 

If a perfect and abfolutc aiTurancc that a witnefs completely 
anfwered the above defcription, were in every cafe to be regarded 
as an efiential preliminary to the credence of his evidence, the in* 
credulity would, in numerous inftances, be in oppofition to the 
aCtual truth of the thing related. Such an incredulity would be. 
the cffeCt and fign of imprudence, in the ordinary intercourfe of 
life ; in the adminiftration of law, it would frequently occafion a 
failure of right, and confequently merit the appellation of in* 
juftice. 

Teftimony therefore will, for either purpofc, be in general 
regarded as accurate and true, unlefs there is reafon, from its. 
own inherent, qualities, or from extrinfic circumftanccs, for 
forming an oppofite conclufion, or at leaft, for fufpending the 
judgment. 

If there is an adequate opportunity for arriving at certainty, 
or obtaining further information refpeCting the truth of evidence, 
upon which the judgment is divided, the mind will require the 
fatisfafiion of which the fubjeCt is fufceptible, either in confirma- 
tion .of the fad; afierted, or in contradiction of it, and the fatif- 
fa£tion expe&ed.. will be in proportion to the importance of the 
objeft, to. the .degree of doubt attending the teftimony afforded, 
and .the nature of the opportunities for difpelling, or diminilh* 
ing it. • 

But if there is no further opportunity of acquiring an abfolute 

knowledge 



* 3 * APPENDIX. [Nomb. XVL 

knowledge of the truth, confident with the purpofe for which 
Opinion muft become the motive of allion, the mind mull decide 
according to the extent of its ability, uponi the teftimony a&ually 
before it, comparing the general reafon for admitting, with the 
particular reafons for reje&ing it, and thefe, with other particular 
feafons in fupport of it, and forming the judgment according to the 
due preponderance, without permitting the effelt of that prepon- 
derance to be deftroyed by the inferior reafons, which, previous 
to the moment of decifion, may appear to be oppofed to it. 

This preponderance may admit of degrees, and die juftnefs of the 
decifion will depend upon the degree of preponderance, compared 
to the degree of importance attached to the decifion. 

Where the rejection of a fall as falfe, which eventually may be 
true, Might be attended with material detriment, but die recep- 
tion of it as true, if eventually it might be falfe, would be perfe&ly 
infignificant, the conduit will not only be influenced by the ex- 
i Hence of a flight preponderance in favour of the aflertion, but in 
oppofition to a flight, or according to the increafing magnitude of 
the objelt, even a great preponderance againft it : or reverting the 
fuppofiti^n, where the reception as true, of what may be eventu- 
ally falft, would be materially detrimental, but the reje&ion as 
falfe, of what might eventually be true, would be perfe&ly. in- 
fignificant ; the abftralt degrees of preponderance in fupport of 
the fait, would be lefs regarded than the danger of the conclufion. 
In matters of mere fpeculation, the decifion is immaterial, in mat- 
ters of practice effcntially otherwife. 

To adopt that conclufion which is fupported by the ftrongeft 
evidence, is, in matters of perfonal concern, the indication of 
wifdom and prudence j in deciding upon the fate or intereft of 
others, to exert the ftrongeft and molt patient efforts of the mind, for 
the purpofe of attaining a fimilar conclufion, is the indifpenfable 
attribute of juitice. 

In the intercourfe of life, and in the adminiftration of juftice,- 
the general affent to the veracity of pofitive teftimony will be . a 
Correft rule of conduit, which in moft Cafes will be confirmed 
by fubfequent obfervations and experience. But as this general 
rufe is, in a great many particular cafes fallacious, as the application 
of it is frequently perverted by deception and error, it equally 
becomes the province of prudence, and of juitice, to exert a pro- 
per and adequate caution for oppofing and counteracting thefe 
exceptions, without permitting the excels of caution to defeat the 
benefit of the rule. 

In fome cafes the fpirlt of caution is adopted by the law itfclf, 

which 
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which adverting to general caufes that are deemed to have a ten- 
dency unfavourable to the adequate manifeftation of truth, p^. 
fcribes rules of authenticity wholly excluding the admiffion oflefs 
authentic teftimony, regulates the number of witneffes which 
(hall be required for the eftablilhment of a difputable fall, or ex- 
cludes the teftimony of thofe, whofe intereft or wifttes may have 
an influence upon their relatiqn, in oppofition to the natural 
operation of fincerity. By this exclufion truth is often fruftrated, 
as in the general reception of evidence it is often difguifed and 
perverted ; but in both cafes, the general principle of conduit is 
to provide for the greateft promotion and prefervation of it upon 
the whole. The degrees of precaution vary in different com- 
munities, according to the habits of the people, or the fpirit anddif- 
pofition of the individual law. But in all communities there is a 
limit to the principle of reftriltion, and where that ends, the 
principle of precaution., muft begin, confiding to the diferetion and 
prudence of the judge, the exercife of that diferimination which 
can be no further regulated by the mandatory provifion of the 
law ; and it may not be unreafonable to obferve, that where the 
latitude of die law is moft extenflve in the admiflion of evidence, 
it becomes requifite that the caution and circumfpedion of the 
judge fhall be proportionately extenflve in the reception of it ; as 
being the only prefervative againft thofe abufes, which, in a more 
rigid lyftem, are prevented under fimilar circumftances by ex- 
cluflon. 

The combining a proper confidence, then, with a proper caution- 
at the time of writing the fentence, is the ground or objelt of 
judicial duty. 

In adverting to the defeription of a witnefs, whofe teftimony 
was regarded as equivalent to moral certainty, I, in the firft place, 
fuppofed him to be wholly indifferent to the event ; but it very 
frequently occurs that thofe who are moft interefted in the event, 
have the moft accurate knowledge of the fubjell. The teftimony 
of thefe, it is the general policy of almoft every fyftem of jurif- 
prudence to exclude. Others intimately conne&ed with the in 
terefted party, and beyond the reach of exclufion, whilft they may 
be able materially to illuftrate the fubjell of inquiry, cannot but 
entertain a wifh upon the refult ; and even thofe who are origi- 
nally indifferent will, in moft cafes, have an inclination in fupport 
of the caufe for which they are produced. This is peculiarly the 
cafe, where the party or his attorney, and the witnefles have travel-, 
led together to an afiizes, or are living together in an affize town ; 

or 
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of even when the witnefles themfelvcs are together, as is commonly 
the cafe for fome time previous to the trial ; the caufe in which they 
are fo be examined becomes the natural and ufual topic of their 
converfafion, and the fuccefs of it, generally fpeaking, cannot be 
a Matter of abfolute indifference. Where the wiihes are anxiouf* 
!y engaged in favour of an event, the opinions are feldom wholly 
Uninfluenced. A philofophcr fees in a ftronger form of view the feds 
which favour his fyftem ; an advocate, though avowedly arguing 
hot upon his own imprefiions, but upon the grounds molt favour* 
able to his client, becomes really imprefled with the truth of the 
prapofition which he is engaged to fudain } and a witnefs, under 
the citifttmftarices above alluded to, fees the truth through the me* 
duim of his wiihes. It is the regular habit of the bar to exclude 
the witnCfles from their confutations ; in order to prevent their 
feftimony being biafled by the views which they might receive of 
Ae bearings of the caufe } but the other converfations in which 
Aey are engaged prefent that obje£t to their mind. Some prac- 
tifers, to infure the fuccefs of their caufe, interrogate the witnefles 
a'gain atid again, without any Gnider motive, and merely with a 
wifii to affift the accuracy of their examination. Others more 
judicious having once, 'by careful invedigation, informed them* 
ftftrerof the truth, truft to the natural and unprepared effuGonof 
it; It is very eafy to lay down a general maxim, that a witnefs 
oUght T to dived himfelf even of involuntary wiihes, that he 
ought in the manner, as well as the fubdance, of his narrative, to 
adhere to a fuCcinfl, impartial account of the truth} but Hill the 
iMrmities of human nature will have their operation, and a wit-, 
nefs, in the ihort period allotted to his examination, will, in many 
dribs, with a mind unaffe&ed by the flighted intention of a wilful 
deviation from veracity, give an afpe& to his relations derived from 
the previous influence of his wiihes upon his opinion} and if this' 
circumdance will occur, as in numerous indances it unquedion* 
ably will, with refpeft to perfons. who are duly fenflble of the 
nature of their obligation, how much more extenfive will be the 
influence of fimiliar confidetations, with refpelft to thole who are 
iddrflererit to it ? The inference which I wifii to deduce from the 
preceding observations, is the propriety of receiving, with adequate 
chuomfpe&ion, that part of the tedimony which may probably be 
influenced by fuch confidetations as have been alluded to, without 
unduly diferediting the fubdantiaf parts of the relation, which may 
be entirely free from any rational obje&ion. I am perfefUy aware 
of the general adoption of the Maxim, that if the witnefs wilfully 
i deviates 
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deviates from truth in any particular, the whole credit of his tef- 
timony is deftroycd, and fhall have occafion more particularly to 
allude to it ; but the true application of the maxim is only refer- 
able to thofe deviations, which refult from the a&ual depravity of 
the mind, and does not extend to its involuntary infirmities. To 
illuftrate my general idea by the particular application of it. Two 
witnefTes may give a correft narrative of the fame event, fo far as 
their moral veracity is concerned, yet leave a very different im- 
prefiion upon the minds of their hearers a , the mere manner of 
narration with refpeft to looks, tones, and geflures, will produce 
the difference. The friend of an injured party will deferibe, with 
feeling and iutereft, the fubjeft of his complaint; his previous 
fentiments give the fubjeft an exaggerated reprefentation to his 
own mind, which he communicates to his hearers ; the friend of 
his afTailant fees, in a ftriking point of view, the provocation which 
to the other had appeared trivial and infignificant, and the conduct 
occafioned by it will appear in very mitigated colours ; and from 
a mere indifference in the mode of his relation, will produce a pre- 
cifely oppofite impreffion ; while an unconnc&ed bye-ftander will 
give a reprefentation perfe&ly accordant with the others in its gene- 
ral fubftancc, butprefenting the corre& medium between the exccfs 
of the one, and the extenuation of the other. His own narration will 
receive a degree of vivacity or fluggiflinefs from his conftitutionai 
charafter, but^will not be influenced by thofe con fiderations which 
aftuate the others. Wherever, therefore, the judgment and opi- # 
nion may be involuntarily, and inconfcioully affe&ed by the habits 
or relations of the witnefs, a fufpicion may be rcafonably enter • 
tained of the juftnefs of his narration, fo far as the operation of 
thefe caufes may be imputed to him, without invalidating the ge- 
neral credit in his veracity. 

To this obfervation may be added, the readinefs which appears 
in adducing what is favourable to the party on whofe behalf the 
witnefs feels an intereft, and a relu&ance in difclofing what is 
adverfe to him. I admit the duty of a perfeft equality and in- 
difference, but I conceive the deviations from .that duty are refer- 
able, in many cafes, to the fources which I have already alluded to. 
A witnefs is placed in a fltuation to which he is utterly unaccuf- 
tomed, he cannot poffefs the prefence of mind, and the compofure 
of an indifferent fpe&ator, or control at pleafuTe, the tendencies 
of his difpoiition \ the difference of his manner, with refpeft to 
the two parts of a fubjeft, wHl properly exereife the diferimination 
of thofe who are to decide upon ftis teftimony ; they will en- 
deavour to edrrea the effe£k of his partiality ; but will not urge 
the charge of falfehood and prevarication, beyond the designed apd 
Voi. IL S wilfifl 
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wilful dereli&ion of integrity. I trull that I have exprefied my- 
felf with fufficient didinftnefs, to prevent its being fuppofed that 
I am becoming the advocate for intentional mifreprefentation, or 
deliberate fuppreflion j I wifh only to inculcate the principle of 
preventing the natural infirmities of the chara&er having a more 
extenfive influence upon the credit of teftimony, than they may 
reafonably be fuppofed to have upon its truth. 

There are fome particular fubje&s, in which the fufpicion of 
involuntary bias in a witnefs will be llronger than in others. It 
will evidently be lead in plain matters of fa£i, as whether a car- 
riage was on the right or left fide of the road. It will be ftronged 
when it relates to manner, as whether the driver, who is himfelf 
the witnefs, was conducing himfelf properly or otherwife. The 
evidence of converfation and expreflions ought to be received 
with very confiderablc circumfpc&ion, fo far as any thing de~ 
pends upon its circumftantial accuracy. It very rarely occurs 
that two perfons will relate the fame converfation in the fame man- 
ner. The particular phrafeology of the relator will always blend 
itfelf with the relation a , and nothing is more common than for the 
impreflion of converfation to be influenced by the previous dif- 
pofition of thcL parties to it or the hearers of it. The accounts 
which are publHhed in the news-papers, of the proceedings in par- 
liament, or courts of juftice, on the day preceding, vary confidcr- 
ably from each other, not merely in the taking a more or lcfs com- 
prehenfive view of particular parts, but alfo in die iubdance of the 
ftatement relative to the fame particulars, and even in the order 
of the fpeakers ; and the general corre&nefs of the reprefentation 
is very feldom afiented to by thofe who, from having been prefent, 
have an opportunity of confirming or contradicting it. 

Nothing is more natural than to apply what we hear according 
to what we wifh, to condruc an expreflion of civility as an offer of 
fervice, the recommendation of a cudomer, as a promife for the 
payment of his account. The ftatute of frauds has inteTpofed its 
authority, to prevent the effe& of this mifconception in feveral 
cafes particularly enumerated. The principle of that datute, may 
be judicioufly applied to the effe£t of evidence, in feveral cafes 
without the limit of its provifions, but fubjeft to the xnifehief againd 
which it was intended as a remedy ; evidence of promifes, and 
acknowledgments* is almod always given by perfons who are in 
a fituation which prevents their being absolutely indifferent refpe£b- 
ing the efie& } and who will, in many cafes* unconfcioufly give a 
turn to the converfadons which they relate, by no means accordant 
with the impreflions which the fpeakers intended to convey. To 
receive the reprefentations of thefe perfons as literally correCl, to 

confider 
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confider the expreffions which tliey relate, as having the fame 
authentic certainty as a written document, will therefore, in many 
cafes, lead to a conclusion repugnant to the truth, and consequently 
the attention given to fuch evidence will, according to the juft 
principles of ratiocination, be much lefs than that which is due to 
the plain affirmative or negative of an unequivocal matter of 
faft. 

There is one kind of teftimony to whicji the preceding observa- 
tion emphatically applies, and which is often fubje& to the addi- 
tional imputation of an intentional want of fairnefs of condu&. 
I mean the acknowledgments which are obtained by perfons con- 
nected with the law, on behalf of the parties for whom they arc 
engaged. Such acknowledgments only deferve a full attention, 
when it appears that they were made with perfeCt freedom, and 
with perfect plainnefs. The difengenuous artifices which are 
made ufe of to entrap a perfon into expreffions to be ufed in evi- 
dence againft him, the eagemefs to make a direCt and pofitive 
application of an ambiguous expreffion, to ftrain into a promife 
or acknowledgment, what was never intended to convey that im- 
preffion to the mind, cannot be too narrowly watched, or too 
ftrongly difcountenanced. Nothing is more calculated to excite 
an unfavourable opinion, than to fee an attorney (land up to fup~ 
port his falling caufe, by Supplying all deficiences of proof, from 
fome fuppofed converfation with the adverfe party 5 and, according 
to the apt metaphor commonly applied to the fubjeCt, pinning the 
baiket. A reputable attorney Will be cautious of engaging in 
converfation with the adverfe party, except in the prefence of his 
own profeffional advifer, and will be (till more cautious in avoiding 
fmy unfair representation of it ; but however ftrongly the general 
refpeCtability of the profeffion may inculcate the propriety of this 
pradice, experience evinces that there are many particular excep- 
tions i and the caution which is advifable with refpeCt to crediting 
the teftimony of perfons, whoSe fituation is in fome degree a 
pledge for the propriety of their conduCt, becomes requilite, in a 
ftill higher degree, with refpeCt to the inferior officers of the law ; 
a Set of perfons among whom there are many inftances of probity 
of character, and propriety of conduCt , but who, in general, find 
their greateft intereft in their adroitnefs to ferve the parties by 
whom they are engaged. It would tend greatly to advance the credit 
of all evidence given of fuch acknowledgments, if they were imme- 
diately taken dc%n in writing, and communicated to die party mak- 
ing them } and in cafe any diflent* was exprefled, or explanation 
offered, that Ihould be added to the minute ; in fhort, it is defirpble 
that an accurate memorial ihould be made of the tranfa&ion, and of 
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the demeanour of the party, before the impreffionof thamemory $ould 
be perverted ; and what is (till more important, before the teftimony 
could be influenced, by a view of its materiality, derived from the 
fubfequent afpeft of the caufe. The preceding obfervations may be 
extended, in a remarkable degree, to the inferior retainers of police, 
inrho generally feel a ftrong intereft in the conviftion of perfons 
charged with criminal offences, and are apt to fuppofc their own 
reputation for affiduity and a£ttvity conne&cd with that event. It 
would conduce to the purity of jufticc in this rcfpc&, if no accounts 
of the declarations of pri (oners to thefc perfons were received 
upon a trial, which were not ftated and reduced into writing upon 
the examination of the prifoner before the magiftrate, and the 
' prifoner’s declaration refpetting which, at that time, was alfo care- 
fully recorded. The magiftrates fhould likewife be very particu- 
lar in Hating, on the examination, the circumftances and manner 
in which the declaration was obtained, and not be fatisfied with the 
common-place queftions, of whether there were any threats or 
promifes; fince t the legal obje&ion is, in terms, often carefully 
avoided, while the fpirit and principle of it have their full operation 
and effett. Courts of jultice, generally, with great propriety direft 
a jury to lay out of their mind any reptefentation of officers of 
police, refpe&ing the alarm or agitation manifefted by a perfon, 
on being charged with any offence, a fubieft which is often very 
eagerly prefented to them ; correctly obferving, that innocence 
may not be lefs agitated by an unexpected charge, than criminality 
alarmed by dete&ion. The evidence of perfons who depofe to 
their fcientific knowledge of any matters in difpute is, in may cafes, 
fubjeCt to be influenced by their wifhes, in favour of the party 
adducing them. It has been the obfervation of a great advocate, 
now advanced to a high judicial fituation, refpefting the conflicting 
teftimony of furveyors produced by the oppofite parties, that thefc 
perfons were only advocates upon oath. The courfe of practice 
certainly furnifhes many inftances of the truth and propriety of 
the obfervation * the proper correction of this inconvenience is to 
apply the attention, rather to the conviction, which thefe advocates 
produce upon the mind, by the juftice and confiftency of their 
arguments, than to give to their teftimony -the authority which is 
due to an indifferent relation of an obvious matter of faCt. 

The above obfervations will fufficiently indicate the principle 
which I have endeavoured to eftablifh, in favour of a diftin&ion, 
between the caution which fhguld be applied in the reception of 
evidence, from perfons who may naturally be fuppofed to be not 
indifferent in the event of an inquiry, and the abfolute diferedit of 
y\t teftimony. 
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The opportunity of obfemtion, the accuracy with which that 
obfervation has been condu&ed, and the fidelity of memory with 
which it is related, are alfo circumftances which (hould naturally 
form a material ingredient in the credit which it (hould receive. 
It is very certain, that the mind is often deceived by its impref- 
fions upon thefe fubje&s : and that upon examination and inquiry, 
its moil firm opinions are found erroneous } for the truth of which 
pofition the moft fatisfa&ory teft will be afforded, by referring 
each individual to the evidence of his own experience. The well 
known anecdote of Sir Walter Raleigh , who fupprefled the fecond 
volume of his Hi/lory of the World \ upon finding himfelf deceived 
in the nature of an occurrence, of which he had fuppofed that he 
had an accurate knowledge from his own obfervation, is a conftant 
ldTon as to the propriety of a minute examination into the accu- 
racy which the mind of a perfon poflefles refpe&ing the fubje£t of 
his relation ; but it is a more important caution upon the neceflity 
of diftinguifliing between mifcoiiception, and mifreprefentation ; 
and againit rejefting the general teftimony, as unworthy of reception 
from its want of veracity, when the only imputation to which it 
is juftly fubje&, is a miftaken conception refpedting fome inciden- 
tal particular. The difcordancy of witnefies upon the fame fa£t, 
is therefore very frequently aferibed to a mere difference of ob- 
fervation or memory. The immediate attention of one perfon 
being dire&ed to one part of a fubjeft, and another to another, 
a different impreflion is left upon their minds * each, by the frame 
and courfe of his attention, will have a lefs lively idea, and a lefs 
retentive memory, and confequently will be, in a greater degree, 
fubje& to the influence of miftake, with refpedl to that part of the 
fubje& which has had the fmallcr portion of his regard, than with 
rcfpe& to the other upon which his mind has been more immedi~ 
ately occupied. A greater or a lefs degree of attention will alfo 
be pointed to the fubjedl itfelf, without reference to the diltin&ion 
between the different parts of it, according to the mind being in 
other refpe&s free or engaged, according to habit, inclination, or 
an infinite variety of other caufes being calculated, or otherwise 
to create an intereft in the occurrence. Hence will refult a dif- 
ference of narrative, which fo far as it is rcfolvable into this caufe, 
will rather be an indication of veracity, than induce a fufpicion of 
falfeliood. The diftin&ion between the inconfiftency that refults 
from representations having no folid foundation in truth, and which 
therefore accompanies every part; of; a narrative, not included in 
the previous arrangement, and the variation which may be aferib* 
ed to a difference in the imprefiions of the mind refpefting a real 
occurrence, often calls for the moft judicious diferiminatiou. fiat 
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thoughi difcordancy referable to the caufes which hare been men- 
tioned, is certainly no indication of falfehood, ~it is fometimes too 
ftrongly relied upon as a manifeftation of truth, and as demon- 
ftrating that there has been no previous concert \ whereas, it is ai- 
med: impoflible for a previous concert to embrace every incident 
tal circumftance, which may be introduced into the examination as 
a ted of veracity. I conceive that this difcrepancy is, in general, 
only a negative quality, leaving the teilimony of which it forms a 
part, to ftand or fall by its merits in other particulars. I have 
heard of a mode fometimes adopted, (and the mention of which is 
not fo much calculated to promote the praftice, as to defeat it,) of 
giving to a mere fabrication all the circumftances which will in- 
fure an apparent veracity, by the confiftency of the relation, with- 
out giving it the appearance of a concerted narrative. It is faid, 
that in order to prove an alibi y (a defence the moft conclulive if 
true, but the moft readily counterfeited,) feveral affociatcs of the 
prifoner meet together under circumftances in which they mean 
to ftate the prifoner to have been, the prifoner being reprefented 
by another perfon ; nothing is more eafy to fix, in concert, than the 
time to which the relation (hall refer ; and the adual occurrences at 
this rchearfal form the bafis of the confiftency upon the trial. The 
perfon of the prifoner, and the date of the event, are the only 
fubjefts mifreprefented 5 and every other circumftance being 
founded upon truth, will equally ftand the teft of examination, as 
a relation of the moft fubftantial veracity. 

I have already alluded to circumftances, with refpeft to which 
the impreflion of the mind is materially influenced by the previous 
difpofition, referring particularly to the report .of conventions. 
The obfervations which were then made will, in many cafes, be 
applicable where the caufe alluded to has not any operation, and 
where the want pf accuracy may refult from caufes wholly un* 
conne&cdwith any bias upon the teftimony 5 of which the principal 
is the negative caufe of a want of adequate attention, or perception. 
How generally does it occur that we miftake, at the very inftant, 
the meaning intended -to be conveyed, by expreifions dire&ed im- 
mediately to ourfelves, and of how many private animofities is 
this circumftance the caufe ? How great then is the caution which 
ought to. be applied to the relation of particular expreifions, to 
which the hearers, at the time of their occurrence, were in no wife 
xnterefted to attend, or which, from their fituation, they were liable 
to mifconceivei.and how flightly does an inaccuracy, or difeor* 
dancy in this particular, afi e€t the general credit of their teftimony f 
An inftancc lately occurred of a perfon who depofed, that he heard 
a gentleman of high chara&er and refpeftability, the fecond in a 
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dud which proved unhappily fatal, fay to his principal, in returning 
from the field, By God it does me good — this was adduced as the in- 
dication of a mind peculiarly malignant. The teftimony did not 
receive credit, but the gentleman allijded to, upon revolving 
in his mind what could have been the occafion of it, recolleft- 
cd having faid, with reference to the ftate of his health, ind 
fome circumftances conne&ed with the occurrence of the morning, 
This will do me no good .—* -Without affirming the authenticity of this 
latter fa&, nothing can be more manifeft than the probability of 
the explanation, while on the other hand nothing could have been 
more improbable, than an intentional falfehood on the part of the 
witnefs. And if particular expreffions are fo liable to mifeon- 
qgption, in the moment of their occurrence, it is clear that the 
danger of unintentional mifreprefentation is greatly increafcd by 
the imperfe&ion of the memory. 

Another fubjeft upon which many inftances of miftakc occur, 
both in the courfe of private experience and of judicial inquiry, is 
the identity of perfons. Miftakes upon this fubjedt not unfre-^ 
quently occur, with refpeft to perfons with whom we are previ- 
oufly familiar, but with whom we had 110 immediate communica- 
tion upon the occafion related. The mere imprefllon of perfonal 
refemblance, in thofe of whom we had had no previous knowledge, 
is evidently much more fallacious. Some years ago a perfon was 
tried at the Old Bailey for a robbery, and his perfon was pofitively 
depofed to; his defence confided in proving, mod indifputably, that 
at the particular time he was upon his trial, at that bar, upon a 
different charge. There are a great many modem inftances of 
poiitive and fincere teftimony upon criminal charges, with refpeffc 
to the identity of perfons, whofe abfence was manifefted by the 
moft convincing evidence. Upon thefe occifions, it appears moft 
judicious to receive the evidence of identity with confiderable dif- 
truft, unlefs it is accompanied by circumftances inconteftibly ap- 
plying to the particular perfon, who is the objeft of inquiry already 
alluded to. 

According to the difference of habits, and charafters, the minds 
of individuals are directed with greater or left' attention to fubjefts 
of different kinds, and their teftimony refpe&ing thefe is fufceptible 
of correfpondent variations of accuracy ; and therefore minutenefs 
of recolleftion, upon one particular of a tranfa&ion, is not repug- 
nant to a confiderable uncertainty in another. In fome, a particu- 
lar diftin&nefs with refpeft to d%tes is controlled by an unufual 
forgetfulnefs with refpeft to names or perfons. Others again have 
a very imperfect memory with refpeffc to all thefe, but a minute 
recollc&ion of circumftances. However fair it may be in an ad* 
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vocate, to take advantage of the variations refulting from the par- 
ticular charafter of the memory, the interefts of truth require the 
judge to fix the effcfts of thefe difcrepancies at their proper value, 
to diftinguiih between the accuracy and inaccuracy of the different 
parts of the narration, and to prevent an inaccuracy in cireum- 
ftances being miftaken for a dereliftion of veracity in the fubftance. 

It is the property of the memory, like the attention, to be in ge- 
neral more immediately engaged by particular parts of a fubjeft, 
which prefent thejnfelves naturally and fpontaneoufly, whilft others 
are only brought into recolleftion by the effeft of exertion, or may 
lie wholly dormant. It very feldom happens that all the circum- 
ftances of a tranfa&ion occur, with equal readinefs, to the mind ; 
and therefore the omitting to mention a circumftance in the firft 
account, is by no means a convincing argument of its intentional 
fuppreffion. In general, a witnefs comes into a court with the 
memory ftrongly bent upon thofe parts of a caufe which have 
occurred to him as material. The revival of other circumftances 
is the refult of a particular examination refpefting them ; and 
according to the ufual operations of the mind, they will unfold 
themfelves, gradually at firft, with indiftinftnefs, and afterwards 
with precifion, unlefs this natural progrefs is prevented by an in- 
timidating and acrimonious courfe of inquiry. 

It is to'this ground of accuracy of observation and recolleftion, 
that the preference of pofitive to negative evidence is principally 
to be referred ; for it is much more probable, that a perfon may 
not have obferved an occurrence which aftually did take place, or 
having obferved it, may not have rccollefted it, than that another 
fhould imagine circumftances which had no foundation in ex- 
iftence $ and it is only to this kind of negative, which is accounted 
for by the want of obfervation or recolleftion, that the preference 
properly applies : for, if the ground of denying the truth of an afler- 
tion is an aftual pofitive obfervation in oppofition to it, this tef- 
timony is, to all rational purpofes, as much affirmative, as that which 
it is oppofed to. Thus, if a witnefs alleges a perfon to have been 
drunk at a given time, and another declares that he was not drunk ; 
it is an affirmative declaration that he was fober, and the weight 
of credit mud be decided according to other circumftances. A 
diftinft account from the witnefs afierting the party not to be 
drunk, that he had been in a coach with him all night, and for fe- 
veral hours in the morning, up to the time in queftion ; and that 
he had not tailed any intoxicating liquor, would be more convinc- 
ing than the general declaration of a ftate of drunkennefs. With 
refpeft to th« permanent nature of a fubjeft, negative evidence is 
a* llrong as affirmative, if the nature of the fubjeft is fuch that 
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the former t* equally free from the fufpicion of error with the latter. 
A perfon fwearing that there is no bridge over the Thames^ between 
London and Blafkfriars , would be entitled to as much attention, 
as another fwearing that there is a bridge between London and 
Wejlmiti/itr : and the fame obfervation, which is fo palpable with 
refped to the inftances alluded to, ought equally to prevail in other 
cafes referable to the fame principle. 

It fometimes occurs, that a witnefs, having a given fad propofed 
to him, will not fwear pofitively to the non-exiftence of it ; when 
the fad is of fuch a nature, that if true, it cannot be fuppofed hut 
that he mud have known and recolle&ed it. Thus if a witnefs was 
aiked, whether fmcc the commencement of the trial, he had told a 
perfon prefent that he was come to perjure himfelf ; there can be 
no doubt but that he can with fmcerity only anfwer yes, or no } 
but there are many cafes in which it is equally evident, to thofe 
capable of forming an adequate judgment, that the recolledion of 
the exiftence, or non-cxiftence of a given fad, mult be perfedlp 
diftindj but in which the witnefs, from a fuperabundance of 
caution, exprefles himfelf with doubt and hefitation j and in fad 
I obferve this kind of hefitation to be very general, in perfons of 
confined habits of thinking when examined upon fuch topics. 
They are th- n plied s.vith a fet of queftions about. If it had been fo % 
tnuji'you mi have rcfollefted , &c. &c. aiked in a manner which en- 
creafes their embarrafiment ; but the anfwer to which is not fo 
much an ad of teftimony as of reafoning. Where proof is 
adually given of a fad, that the witnefs could not but know and 
recoiled, his expreffing himfelf in terms of doubt and uncertainty, 
is to be regarded as an a£b of wilful mifreprefentation j on the 
other hand, if no fuch proof is given, and the teftimony is, in other 
refpeds, unfufpicious, and the witnefs is not a perfon who, from his 
lituation and underftanding, cannot but be aware of the power of 
giving a dired affirmative, or negative 5 it (hould be taken as the 
refult of his teftimony, that the fad did not exift \ or at all events, 
it fhould not be taken for granted that it did, from a witnefs de- 
claring that he could not fwear that it was not fo. 

Evidence of reafoning is alfo referable to the fame general 
topic. . A witnefs’s teftimony of a fad may be pofitive, though 
the reafon he exprefles for it is falfe or abfurd. I have heard a 
witnefs, when crofs-examined, as to his reafon for knowing 
cloaths which had been ftolen from, him, refer to a matter 
of general defeription, which of courfe was followed up with. 
Had no other perfon ever cloaths h of that defeription ? The judge, 
in his obfervations to the jury obferved, that a witnefs, in affigning 
reafons for fads of which he mull have a pofitive. knowledge, as 
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the identity of his own cloaths, often gave the worft reafon that 
could be imagined ; but the abfurdity of the reafon aferibed, did 
not diminifh the weight of the tedimony of actual knowledge. 
But where the evidence ncceffarily refolves itfelf into matter of 
ffeafoning, the cafe is materially different, for there the failure of the 
veafon prevents the fubfiftence of the conclufion which is founded 
Upon it. To inftance a cafe which occurred in the fame Court 
with the preceding. . A witnefs fwore that a perfon examined 
on the other fide, was not fit to be believed upon his oath 5 and 
Being aiked his reafon faid, that he had never made a good fence 
fince lie came to his farm. 

Where a witnefs is examined as to his reafon, intention, or 
opinion upon fome pad occafion, it will often happen that he dates 
fuch reafon,- as appears to him mod plaufible at the time of his ex- 
amination. If the reafon inquired for relates to fome pofitive fa£t 
out of the ordinary courfe of occurrences, the reafon and motive 
can be, in mod cafes, remembered, with as much didin&nefs and 
accuracy as the fa& ; but I have known perfons interrogated with 
fome fcverity, as to their reafon for not doing fomething, to Vhich 
the nature of the thing fupplies the anfwer, that no adequate mo- 
tive occurred to induce them actually to do it ; but the witnefs, per- 
plexed, and confufed by the quedion, will, in an indidin& and 
hefitating manner, give fome anfwer which induces an unfavour- 
able impreflion with refpc& to his veracity. This obfervation 
occurred to me in hearing a trial, wher^ a witnefs who had made 
a* (haft, for the purpofe of getting brine under the land of the 
defendant, made certain obfeTvations and experiments, to afeertain 
that he did not carry it under the land of the plaintiff, and thefe 
obfervations being fuch, as if true, were, from the nature of the 
fubjeQ, conclufive with refpeft to the inference deduced from 
them, he was interrogated as to his reafons for not doing various 
other things fuggeded to him at the trial. Sometimes an intention 
is inquired into, refpeding an occurrence at a didant period, 
upon which, in all probability, there did not exift any intention at 
all; as where a perfon, who had 40 years before engaged her fon to 
ferve another for a given time to learn a trade, was aiked, whether 
ihe did not intend that he (hould be an apprentice ? To this, being, 
as ufual, defirous of getting to an end of her examination, (he an- 
fwered ,yer; whereas it was highly improbable that (he (hould have 
any intention, with refpeft to thofe diftindions between fervice 
and.apprenticelhip, which ha\e been introduced into the fettle* 
meat law; indead of merely defigning that there (hould be a fer* 
vice and inftru&ion upon the terms agreed upon, according to 
which terms the fon would have acquired a fettlement by fervice ; 
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yet from this anfveet, yes, a bench of jufttces vu induced to decide 
the contraA to be a defective apprentice (hip. # 

And here it may be proper to advert to a diftin£tion, ( which haa 
often occurred to me f and was referable to the preceding cafe, 
between the words ufed by, and proceeding from the witnefs as 
his own, and his giving an aniwer of yet, or ns, to the queftion pro- 
pofed to him ; the former being the indication of hit own impref- 
fions and recolledion upon the fubjeft of inquiry, tire latter being 
the refult, the adoption, or rejection of an extrinfic fuggeftion. It 
is therefore not an accurate reprefentation of the teftimony iof a 
witnefs, to (late that he had given a natrative in language appa- 
rently his own, when he had merely given an affirmative or negative 
anfwer to the language of another. Such a converfion of ex- 
preffions can only be an adequate delineation of the teftimony, 
upon the fuppofition of the witnefs having diilin&Jy and fully 
comprehended the language prefented to him, and of his aflent 
or dilTent to it, being a perfe£l reprefentation of the ideas previ- 
oufly exi fling in his mind. There is a peculiar danger of this kind 
of perverfion, when a fummary, and nc parftjreprefentation, taken at 
one time, is introduced in evidence at another. 

The preceding obfervations have been chiefly referable to tefti- 
mony upon mere matters of fad, but thefe are often blended with 
matters of judgment ) and the latter are themfelves, in many cafes, 
the foie obje£t of examination. The adequacy of the judgment 
mud therefore be aflented to before any confidence can be placed 
in the refult of it ) and this confidence will depend upon the 
apparent or acknowledged talent of the witnefs, and his opportuni- 
ty of forming an adequate opinion, which latter circumftance will 
be materially influenced, by the nature of the fubjeft to which it 
is applied. In general, every perfon exercifing an occupation is 
fuppofed to be converfant with the fubje£t of it, and his opinion 
is abided by, unlefs contradicted by others intitled to an equal 
confidence) or unlefs there are intrinfic circum fiances for deput- 
ing it ) euilibet in arte fua credtndum eft. 

But upon the conflict of teftimony, a judgment is often to be 
pronounced according to the apparCht relative competence of the 
refpe Clive witnefles ; this judgment ought not to be haftily re- 
ferred to the fluency of their expreffions, or the plaufibility of their 
manner; fince a patient attentibn will often perceive, that the 
moft accurate knowledge is not always accompanied by the 
greeted facility of communicating it The opportunity which re- 
futes from the a&ual observation of a particular fubjeCl, is evident- 
ly more to be relied upon, fuppofing the judgment to be equal, 
than that which is founded upon relation, and much more than 
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that which is referable to mere hypothefis. A confiftency with 
tindifputed fails is one of the moil advantageous teds, of the con- 
fidence which ought to be repofed in the decifions of the judgment, 
bttt it is often dangerous for thofe who are to decide, a&ing upon 
their own inadequate conceptions, haftily to deduce a charge of 
inqonfiftency, in oppofition to the opinions of technical experience. 
Wherever fuch an inconfiftency is fuppofed to exift, it fliould be 
fully pointed out, for 'the purpofe of receiving fuch elucidation as 
the witnefs may be enabled to afford, without referving it for mat- 
ter of fubfequent observation, which may probably be erroneous. 

The teftimony of a witnefs, with refpett to fubje&s upon which 
he has a peculiar knowledge, is fometimes received with diffatisfac- 
tion on account of his depofing to the exiftence of diftin£tions, or 
criteria , which are not perceptible to thofe by whom he is examined * 
and Which, becaufe they cannot difeern, they will not fuppofeto 
exift ; but this is an improper ftandard of judgment, for every 
perfon can, with inftantancous facility, difeover the cafual variations 
in fubje&s with which he is habitually familiar, and thefe in cir- 
cumftances fo minute that they would not be fufceptible of com- 
munication to a common obferver. The Arab or Indian will trace, 
through the foreft or defert, the footfteps of which the members 
of cultivated fociety cannot difeern the flighted impreffion. The 
mariner will deferibe the particulars of a veflel, which to the paf- 
fenger appears a fpeck in the horizon ; the lawyer, and the phy- 
lician in the objects of their rcfpe&ive profeflions, the botanift in 
his plants, the chemift in the contents of his laboratory, will per- 
ceive a materiality in diftin&ions, of which, to thofe who are un- 
accuftomcd to their different purfuits, they cannot convey an in- 
telligible defeription. The mind in weighing the capacity of an 
expert, with relation to the fubjeft of his art, fhould not decide 
upon the apparent uncertainty of the new and adventitious objeft 
of its attention, but upon comparifon with its own facility of ob- 
fervation, upon fubjefts with which it is molt familiarly conver- 
fant. There are few fubjefts in which, independently of experi- 
ence, or the concluflons of precife and accurate reafoning, there 
would be a greater apprehenfion of uncertainty, or a ftronger 
fufpicion of guefs and conje&ure, than the art of decyphering, yet 
it is an art which, (at leaft in its lowed application, of a fubftitu- 
tion of letters,) depends upon principles as certain, and almoft 2$ 
eafy of communication, as the lowed rule of arithmetic. The 
Weakpefs of thofe who circumferibe the bounds of poffibility and 
veracity by the limits of their own perception, is often illuftratcd 
by applying the fable of the horfe, who was torn to pieces, for 
aflerting in the torrid zone, that in other climates the men were 
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white, and that paffengers could travel over the furface of 
rivers. 

There are alfo many cafes in which witneiTes fpeak from judg- 
ment and opinion, without reference to any technical knowledge ; 
fuch, for inftance, is evidence of charader, and all other teftimony 
amounting to a general conclulion upon particular fads j when 
this conclulion is accompanied by & narrative of fads from the 
fame witnefs, the fufficiency of the conclufion is a matter per- 
fedly diftind from the reality of the fads ; an advocate who 
would impeach the veracity of the fads, makes but little progrefs, 
by {hewing the weaknefs of the conclufion, and on the other hand, 
the advocate who relies upon the fads, is not precluded from de- 
puting the conclufion. This may be illuftrated by the following 
cafe, which I have known to occur in pradice ; a perfon depofed 
to having entered into a fervice under circumftances which, in 
point of law, would amount to a general hiring, which is equivalent 
to a hiring for a year ; but Ihe alfo declared that (he was not 
hired at all; the latter part of her teftimony was evidently no 
more than the judgment of an ignorant witnefs, as to the legal 
import of the term hiring , to which {he attached the idea of an 
engagement made in a certain manner, or for a certain time ex- 
prefsly mentioned 5 but it was contended and fuccefsfully, in a 
Court of Quarter Seflions, that it was impoflible to pronounce 
in favour of the acquifition of a fettlement upon this evidence, as 
the witnefs upou wliofc teftimony the whole depended, declared 
that there was not any hiring, and thofc who produced her, and 
relied upon her evidence, were bound to take the whole together. 

In deciding upon the truth of evidence, much ftrefe is laid upon 
the inherent probability of it, a criterion which, within its proper 
limits, is attended with great utility, but which, like all other ge- 
neral criteria , may be carried too far 5 for where a teftimony is dired 
and pofitive, where the circumftances to which it relates are pal- 
pable and not calculated to excite delufiou, where the witnefs had 
a perfect opportunity of knowledge, where he has no motive to 
mifreprefent, and ftill further, where the reprefentation militates 
againft the ufual motives of condud; where feverai witnefies, of 
unimpeached integrity, free from all fufpicion of collufion, fpeak- 
ing from detached and uncommunicated knowledge, concur in the 
atteftation ; where the fad; attefted concurs with other undifputed 
phenomena, not reconcileable With the fuppofition of its falfehood * 
the previous and infulated probability of the fad afferted is a lefs 
powerful motive for the decifion, than the pofitive convidion re- 
fulting from the force of the teftimony ; the rejedion of which 
would be founded upon a much higher degree of improbability! 
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Am that which it profefles to correft. Such I conceive to be the 
luminary of die argument, which is ufually applied to a fubjeft of a 
much fuperior nature to that of my prefent inveftigation, but the 
principles of which .may be properly adapted to inferior objects of 
ordinary difputation. It is feldom that a cafe will occur, in which 
die improbability of falfehood will advance to that high degree of 
certainty, which is involved in the preceding enumeration, but 
each of the circumftances alluded to will have their influence in 
forming a decifion between the abftra& improbability of the fact 
related, and the particular improbability of the immediate relation 
under all its circumftances being falfe. I have witnefled feveral 
cafes winch called for the pra&ical application of this 
diftin&ion • the one which at prefent occurs to me, is an 
a£tion againft a man for fowing the field of another with dock 
feeds} a fatt which was pofitively fworn to by a cafual ob- 
ferver, and confirmed, amangft other circumftances, by the 
growth of the docks, in the courfe which he had taken ; it was 
contended to be highly improbable, that any man ihould be guilty 
of fuch malignant conduct ; but it was anfwered, that it was much 
more improbable that the witnefs, who had no connexion with the 
one party, or animofity againft the other, Ihould gratuitoufly involve 
bimfielf in perjury, in attefting the fa & which was fo corroborated. 

A topic conneQed with the preceding obfervations, which re- 
late to the fabjeft of the teftimony, as exifting in the mind of the 
witnefs, and intended to be the objeft of his repiefentation, is the 
corre&nefs of the language ufed by the witnefs in conveying his 
fentiments, and of his conception of the queftions propofed to him. 
The degree of accuracy with which the language teprefents the 
fentiments, is a proper fubjeft of inquiry, before the terms made 
ufe of are conftrued with too literal precifion $ and the incorrednefs 
of language, or conception, Ihould be carefully diftinguiihed from 
mifreprefentation or evafion ) an obfervation which might feem to 
be unneceflary from its obvious propriety, and the little danger 
which may be fuppofed to exift of a contrary pra&ice. But the 
faft is otherwife, and a mutual mifconception, either real or afielt- 
ed, is frequently the ground of cavil on .the one fide, or the fereen 
for equivocation on the other. When the latter is die fad, it is vnry 
feldom fuccefsful, the equivocation is kept up for a fecond or two, 
and the expofure of it, very properly, throws a general diferedit on 
t he whole teftimony of the witnefs } but the want of a patient and 
temperate attention, may often permit this imputation to fall where 
k is not juftly merited, and where a careful examination of the 
meaning intended to be exprefled would coispleljeiy remove it. 
What has been before obferved with refpeQ to language as being 

the 



Numb. XVI.] Of the Examination ofWitneJfes. 455 

the fubje&, may, in fome degree, be applied to it as the medium of 
evidence ; but the error refulting from its inaccuracy or mifeon- 
ception is, from die difference of the occafion, much more eafily 
fufceptible of correction. Peculiar modes of fpeech, either per- 
fonal or provincial, metaphorical language, a greater or fmaller 
latitude in the acceptation of terms, the mutual fubftitution of 
definite and indefintc expreffions, are fome of the caufes which 
contribute to the uncertainty at prefent under eonfideration. In 
fome parts of the country, it is, with perfons in the inferior ilation 
of life, an ordinary mode of fpeech to fay, that they believe a fa&, 
of which they have the molt pofitive affurance. When this expre£ 
(ion flips out on a judicial examination, we commonly hear the 
queftion, Believe ! are you not fure of it ? and an anfwer in the 
affirmative is followed up with, then why do you fay you believe t A 
queition very proper, when there is a fufpicion that the terms of 
the anfwer were intentionally evafive \ but the corrc&jve is fre- 
quently applied, when in fad the caufe of complaint does npt 
exift. Sometimes, the mode of phrafeology which gives an ex- 
aggerated or extenuated reprefentation of a fubjed, without any 
confcioufnefs of an intention to deceive, originates from thofe views 
of a fubjed which are connected with a difpofition refpeding. the 
event, and which have already been the fubjed of obfervation. 

The fame general obfervation, which has already been fo often 
traced in its different applications, of a diftindion between inac- 
curacy and mifreprefentation, applies to the convidion fubfifting 
in the mind from the reprefentation of others, where the fad is 
regarded as certain, and is reprefented as exifthig, although the 
fource of the witnefs's knowledge prevents its being a matter of 
legitimate evidence. I conceive that this inaccuracy often efcapes 
undeteded ; the witnefs fpeaking in general terms of the exiftence 
of the fad, and there being no fufpicion of his doing fo otherwife 
than from his own obfervation. Some fads we fpeak of as 
aiTurcdly true without objedion, of which our knowledge is al- 
moft neceffarily derived from reputation, as, for inftance, the death 
of a perfon ; the fuppofed notoriety of fome other fads, induces 
us to think and fpeak of them with the lame degree of affurance 
as of this, which, though an infradion of the legal rules of evi- 
. dence, is no tranfgreflion of the moral obligation of veracity, al- 
though it is fometimes reprefented as fuch, in the courfe of a cap- 
tious crofs-examination. 

The manner and deportment of witneffes i$ very commonly a 
principal ground of affent to, or dflTent from their teftimony ; and is 
doubtlefs a very natural indication of the exiftenceor the want of fin- 
cerity. That the difpofition of the witnefs will have an influence on 
6 h\s 
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his manner is undifputed ; the adequate obfervatipn of it is however a 
matter requiring the mod (kilful and judicious difcemment » the de- 
tection of affeded plaufibility, and the aflidance of conditional ti- 
midity, are objeCts which refpe&ivtly import, in an eminent degree, 
the proper adminiftration of juftice. A perfect judgment of the 
caufes of a pcrfou’s demeanour upon a particular occafion, can only 
be formed by thofe who have a previous knowledge of his general 
habits and chara£tcr, and in this rtfpeft an intelligent jury is of great 
advantage ; fince being affembled from different parts of the country, 
fome of them will, in mod cafes, have at lead a general knowledge of 
the witneffes who appear before them. It would be greatly beyond 
the limits of my power, to trace even a flight outline of this extenfive 
fubjeCt,butafew detached obfervations, founded upon my impreflions 
tefpefting it, may not be wholly irrelevant. In deciding upon the 
demeanour of a witnefs, confiderable allowance is to be made for the 
unaccudomed fituation in which he is placed, and the impreflions 
which it may be calculated to make upon his mind. To fome perfons 
this public appearance is a matter of indifference, but by many It 
is regarded with an apprehenfion, productive of embarraffment and 
agitation, which, to unlkilful obfervcrs, may appear the refult of 
infmccrity. This embarraffment will fomctimes attach itfelf in a pe- 
culiar degree, to thofe who are accuftomed to appear before the 
public in a different fituation, and who are therefore habitually 
anxious rcfpeCting the impreflion which they may induce. It is 
an anecdote of Garrick, that when examined as a witnefs refpeCt- 
ing the nature of a free benefit, he was incapable of giving an 
intelligible tedimony. In deciding upon the demeanour of wit- 
neffes, much attention is due to the mode of interrogation, and 
the popular opinion refpeCting the perfon who is engaged in it. 
An afperity in the particular conduCt of the counfel or the judge, 
or even the reputation of it with refpeCt to the former, will necef- 
farily produce an effeCt upon the fenfations and deportment of the 
witnefs ; and an apprehenflon of the ridicule which frequently affixes 
itfelf permanently to the character, is often a predominant ren- 
dition of the witnefs upon his examination. Good fenfe, when 
fully exeTcifed, will correCt thefe apprehenfions, and fatisfy tike 
witnefs that violence and ridicule will be ineffectual, when oppofed 
to the plain and unaffected language of truth ; but the dictates- 
of good fenfe are often an infufficient prefervative againd condi- 
tional timidity 

. A refolurion to appear undaunted, and repel the expeCted aggref- 
Con' of counfel by infolence, a foolifh inclination to make a. 
theatrical exhibition of wit and humour, exciting the horfe-laugh 
of the bye-danders, a morofenefc and fullennefs of temper, will give 

an 
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an unfavourable afpeft to the manner of a witnefs, when them is 
no intentional want of veracity in the matter. The real abfurdity 
of a witnefs’s demeanour or mode of representation, will often 
diminilh the proper imprelEon of the fafts for which it is neceflary 
to refort to his teftimony, and particularly in cafes where there is 
a latitude of diferetion, as in queftions of damages ; the judgment 
is often praflically biafled, by the fentiment of ridicule being a teft 
of truth. A due regard to the principles of juftice will however 
prevent the fair demands of a party from being afFc&ed by the 
fullennefs or abfurdity of the witnefles, whom he is neceflitated to 
adduce in fupport of it ; and will lead the mind to a iludious dif- 
crimination, between the fa£l which is the fubjeft of inquiry, and 
the accidental circumftances which may accompany the relation 
of it. 

The judgment upon a witnefs’s manner is not unfrequently 
framed by a contrail between a cool and fteady narration, and a 
fluttering hefitation ; this judgment may, however, often be fallaci- 
ous, for a witnefs who has prepared his ftory, may have fuflici- 
ently arranged the particulars of it in his mind, while another who 
has an opportunity of contradifling it, if falfe, is furprized and con- 
founded by the unexpeflcd ftatement. In a cafe where I had an 
opportunity of knowing the real fafls, I have feen a witnefs give 
a fteady and colle&ed reprefentation of a fuppofed converfation 
in a perfe&ly Ample and unaiFefled manner ; the oppofite witnefs* 
when fuddenly interrogated as to the exiftence of fuch a con- 
verfation, began with, Not that I recolUH^ I do not believe -it 
upon my honour , and a great many other exclamations in fuch a 
confufed, fufpicious manner, that even thofe who, from their private 
knowledge, had the molt indifputable confidence of the veracity 
with which he told them upon coming out of court, that there 
was not a fyllable of truth in the converfation related, perfe&ly 
acquiefced in the propriety of a decifion founded upon the opinion of 
his falfehood. 

The following palTage from Lavater is not inapplicable to the 
purpofe of the prefent inquiry. After remarking that guilt is pro- 
bably more daring than innocence, but the voice of innocence has 
greater energy and more convincing powers , the look of innocence 
is more ferene and bright than that of the guilty liar ; he dates ail 
inftance of two young perfons, who more than once came before 
him, and moft folemnly affirmed, the one, w Thou art the father 
of my child,” the other, (t I never had any knowledge of thee.” 
On the one hand, fays he, I beheld the perfuafive look of innocence, 
the indefcribable look that fo expreffively faid, tf And dareft thou 
VoL. II. X deny 
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deny it !” I beheld on the contrary* a clouded and infolent look* 
I heard the rude* the loud voice of preemption, but which, like die 
look was unconvincing, hollow, that with forced tones anfwered, 
f< 'Yes, I dare r” I viewed the manner of {landing, the motion of 
die hands, particularly the undecided ftep, and at the moment when 
I awfully defcribed the folemnity of an oath, at that moment I 
faw, in die motion of the lips, the downcail look, the manner of 
(landing of the one party, and the open, aftoniftied, firm, penetrat- 
ing, warm, calm look, that filently exclaimed, Lord Jefus / and wilt 
thou fwear ? “ I faw, I heard, I felt guilt and innocence.” A citation 
from Lavater will be thought rather a fingular occurrence in a law 
book, but it will not be here irrelevant to obferve, that whatever 
opinion may be formed of the philofophical fyftem of Phyfiognomy, 
the pra&ical influence of it is extremely extenfive, both in the 
common intercourfe of Jife, and in the adminiftration of juftice. 
Mr. Balmanno has introduced, by way of note to Sir Wm. Jonef s 
Law of Bailments , the following paffage from Halhed’s Code of 
Gentoo Lawsy which is not inappofite to our prefent purpofe. 
«* When two perfons, upon a quarrel, refer to arbitrators, thofe 
arbitrators, at the time of examination, (hall obferve both the 
plaintiff and defendant narrowly, and take notice if cither and 
which of them, when he is fpeaking, hath his voice faulter in his 
throat, or his colour change, or his forehead fweat, or the hair of 
his body ftand ereft, or a trembling come over his limbs, or his 
eyes water ; or if, during the trial, he cannot ftand ftill in his place, 
or frequently licks and moiftens his tongue, or hath his face grow 
dry, or in fpeaking to one point wavers and (huffles to another, or 
if any perfon puts a queftion to him, is unable to return an anfwer, 
from the circumftances of fuch commotions they (hall diftinguifli 
the guilty party.” 

That teftimony is very open to fufpicion, which, is given by a 
perfon who is evidently meditating upon the materiality and ten- 
dency of his anfwer, before he will let it be given (a) j or on the 
other hand who bolts out with precipitancy, before he hears the 
queftion, an anfwer indicating a catechifed preparation \ the effeft 
of either of thefe circumftances fingly is greatly increafed by their 
combination in different parts of the fame teftimony. But even that 
previous ftudy of an anfwer, which has been- mentioned, will have a 
different effeft, according to the character, and fituation, and habits, 
of the perfon who,is examined. I have, in an earlier part of this difeuf- 

(«) A WtUk witneft who intends to flit unfair teftimony, ilwaya affeAa an ignorance of 
dit Sngfi/b language, in confequence of which the effeft of croft-examination ia not only 
weakened by the intervention of an interpreter $ hot the witneft bat tune to collcA and 
ftoparo hit anfwcn. 

fion f 
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Con, takfcn notice of circumftances calculated to influence die difpo- 
fition, and which, though by no means juftifying prevarication in any 
cafe, diminifh the fufpicion of a want of fubftantial veracity, which 
refultsfromawantof propriety in incidental particulars. The fufpi- 
cion of fabrication rifes higheft, when the witnefs is one of thofe in* 
ferior retainers of the law, who are commonly attendant upon courts 
of judicature, who have a cunning acutenefs in the obfervation of its 
proceedings, and who, from their occupation, are frequently in the 
habits of fwearing to fads, in their own nature liable to mifre- 
prefentation, and placed beyond the reach of detedion or contra* 
didion. 

The general chatader of witnelTes is alfo a circumftance which 
has naturally a confiderable influence upon the credit of their tefti- 
mony ; and wc (hall have occalion to mention, in a fubfequent 
fedion, certain cafes in which the teftimony of perfons convided 
of particular oflFenccs is absolutely excluded, upon a legal presump- 
tion, that thpfe who have been capable of fuch ads will not be 
influenced by any moral or religious obligation to adhere to die 
didates of truth, when any circumftances may occur to influence 
their minds in oppofitioq to it. 1 think it is by no means defirable to 
extend this principle of exclufion, for, in general cafes, the rejec- 
tion of any perfon as a witnefs does not operate to the prejudice 
of himfelf, but of the public or private interefts which may be 
concerned in the djfclofure of the fads of which he has a knowledge; 
and even in the mod depraved members of fociety the natural in- 
fluence of truth, and the temporal rifques of perjury will be a 
fecurity again ft the tommiflion of gratuitous falfehood. But 
> wherever there is reafonablc ground to fuppofe a bias in the mind, 
with refped to the effed of the teftimony, a previous criminality 
of condud will very juftly excite fufpicions of its veracity ; and the 
mind will naturally refufe its aflent to declarations made by thofe 
whofe difpofition in favour of the event cannot be fuppofed to be 
counteraded by a fuperior fenfe of obligation. I have already 
obferved, that to aflent to a given propofition we require a pre- 
ponderance of teftimony in fupport of it ; in queftions therefore 
refpeding the credit of a witnefs, the want of aflent is not founds 
ed upon an afiurance that his teftimony is falfe, but from the want 
of an adequate aflurance that it is true'. Where it is diftindly 
afeertained that the witnefs is indifferent with refped to the event, 
or where it appears that his withes would naturally induce in op- 
pofition to his teftimony, the general inclination to veracity might 
be, in moft cafes, a fufficient aflurahee of the fads depofed to by 
a perfon even of the moft exceptionable charader ;bqt the teftimony 

T z will 
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Virill be properly open to fufpicion, ndt only when a perfon of this 
defeription diftin&ly appears to have a collateral motive for de- 
firing a decifion in fupport of his teftimony, but alfo whenever 
there is not a fufficient reafon for prefuming the contrary ; for the 
inducements which may operate upon a mind fufceptible of corrupt 
influence cannot eafily be dete£led, although they may a&ually 
exift. It is the want of an adequate aflurance that the teitimony 
is true, which very properly occafions a great degree of caution to 
be applied to the teftimony of accomplices in criminal profecu- 
tions; and induces courts, and juries, to difregard fuch teftimony, 
except fo far as it is confirmed by circumftances affedling the 
parties accufed, depofed to by witnefies of irreproachable charac- 
ter. There is not in thefe cafes a pofitive fufpicion, arifing from the 
nature of the evidence itfelf, that it is a&ually falfe 5* but there is 
a manifeft want of thofe principles of duty and obligation, which 
are the ftrongeft aflurance of its being true ; the a&ual motive is 
almoft always in favour of truth, if it is clear that the witnefs had 
fome companion in his offence ; and it has not, in any inftance, 
occured to me, to fufpeft that evidence of this defeription, which 
I have had an opportunity of hearing, was fabricated ; but there is 
no doubt that it frequently might be fo, if a lefs jealous caution 
was cxercifed in its reception. 

It is an eftabliflied rule, that witnefles examined with a view to 
diferedit the teftimony of others, cannot be admitted to depofe to 
particular fails of criminality, but can only exprefs their general 
opinion, whether the party is or is not entitled to be believed upon 
his oath •, but the other fide, who, to fupport the teftimony, may 
inquire what arc the reafons of difbelief, which fometimes, as in a 
cafe above adverted to, are ridiculous enough. If it is declined 
to inquire into thefe reafons, there is pretty confiderable ground to 
prefume a confcioufnefs that the opinion is founded upon adequate 
motives. I have heard witneffes afked, whether they had ever 
known the perfons againft whofe veracity they depofe, give falfe 
evidence in a court of juftice ; and upon their anfwering in the 
negative, it was intimated to the jury, that the teftimony to their 
diferedit was abfolutely frivolous *, whereas, if the queftion had 
been, what were the reafons upon w'hicli the diferedit was founded, 
a fraudulent condufl might have been (hewn which indicated the 
want of moral and religious principle, and confequently aiFeded 
the ftrongeft ground of reliance upon teftimony. When witnefles 
fpeak to the'charader of others, not only their own chara£ter, but 
their ability, and opportunity to form an adequate judgment* are 
circumftances very propel to be taken into confideration. 


ft 
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It is a rule of law f that witnefles cannot be alked any queftions 
which tend to fubjed themfelves to punilhment, or as it is ufually 
exprefled to criminate themfelves; but whether they may be 
alked if they have already received a punifhment, which does not 
disqualify their teftimony, or whether they may be interrogated as 
to any circumftances of improper condud, not immediately con- 
ne&ed with the fubjed of their examination, and alfo, whether 
their refufal to anfwer inquiries upon thefe fubjeds can be obferv- 
ed upon as affeding the credit of their teftimony, are queftions 
of great importance upon which there is a very confiderable 
difference of opinion. Some judges are very ftrongly of opi- 
nion, that thefe inquiries ought not be allowed ; but it has been 
underftood to be the more prevalent opinion of the bench, as 
it certainly is very generally the opinion of the profeffion, that they 
are admiffible and proper ; and this latter opinion is clearly fup- 
ported by the courfe of pradice which has adually prevailed. 
Mr. Peake , in the fecond edition of his Law of Evidence , dates the 
arguments in fupport of thefe oppofitc opinions, in a very fair and 
perfpicuous manner ; and the right and propriety of the examina- 
tions alluded to are maintained with confiderable ability in a 
phamphlet intitled, An Argument in favour of the Rights of Crofs - 
Examination . I have at all times felt a very confiderable difficulty 
in the confideration of this fubjed ; but as a knowledge of a wit- 
nefs’s habits and purfuits, his edndud and difpofition, will naturally 
influence the regard which is paid to his aflertions ; I think that 
the preponderance of argument is in favour of the opinion, that an 
examination, by which thefe may be ascertained cannot, upon any 
general principles, be fuppreffed as irrelevant or improper ; and 
that thofe arguments refpeding a witnefs ’s condud ought not to 
be rejeded, which may tend to determine the regard that the mind, 
without reference to technical rules, or legal confiderations, would 
pay to his tefiimony. At the fame time, I think that this is a 
liberty wlueh, like all others, will be beft fecured $>y a cautious 
vigilance in reprefling its abufe, by a refufal of advocates to adopt 
the paffions, and prejudices of their clients, and to injure a witnefs 
by reproaches and infmuations, that cannot reafonably be expeded 
to influence the fair decision of the caufe ; and by the Court {hewing 
a marked difcontinuance to the adoption of a different line of 
condud, calculated only to occafion an unneceflary pain and injury 
to the witnefs, without promoting the rights orintcreftsofthe party. 

The fituation of a witnefs in life; is alfo a circumftance which 
frequently influence the regard that i9 paid to his teftimony, 
cfpecially with refped to matters of judgment and obfervation ; 
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and even with refpe& to mere veracity it is not wholly indifferent j 
for although, in the abftraft, the teftimony of every perfon is to be 
regarded as true, and the fenfe of obligation may be equally ftrong 
in every condition of focicty ; the temporal disadvantages arifing 
from the deteftion of falfehood or prevarication, independent of 
the terrors of legal punifhment, will frequently depend upon, or be 
connected with a perfon’s rank and ftation ; and therefore all con- 
fiderations of credit, connected with the evidence itfelf, will be, 
and conftantly are, materially influenced by this circumftance. The 
effeft of a bias in favour of the event of a caufe, refulting from the 
fituation of a witnefs, will be more or lefs ftrong in proportion to 
his being more or lefs fubjeft to temptation ; the comparifon be- 
tween the relation itfelf and its probability, will be made with 
greater minutenefs, in proportion to the (take in fociety which is 
engaged in fupport of its veracity. The influence of fituation is 
molt ftrong in cafe of confli&ing teftimony ; for fuppofing other 
circumftances to be equal in every refpeft, there is no doubt but 
that a confiderable diverfity of fituation would have confiderable 
influence in direfling the balance of credit ; and to illuftrate the 
pofition by an extreme inftance, few perfons would hefitate in 
regarding the narrative of a clegyman on the one fide, with fuperior 
credit, to that of a bailiff’s follower on the other. 

The number of witneffes, and their concurrence in fupport of a 
given aflertion, is alfo a fubjeft of material importance in deciding 
upon the credit of their teftimony ; for the improbability of two 
witneffes concerned in the fame falfehood, or being influenced 
by the fame miftake, is much lefs than that of the falfehood or 
miftake of either of them individually ; and the improbability in- 
creafes in proportion with the number. But in the contrafting of 
contradi&ory teftimony, the mere confideration of number is held 
fubordinate to that of the indications of individual veracity, and 
the maxim that ponderantur , non numerantur ieftes , is of very fre- 
quent pra&ical application. Other eircumftances being equal, 
the preponderance of numbers is certainly intitled to the advan- 
tage, and fometimes this preponderance will be fufficiently great 
to counterballance an apparent fuperiority in other circumftances 
on the oppofite fide *, and although nothing can be more remote 
from the fubjeft in difeufiion than the Application of the ftrififc 
rules of mathematical equality or proportion, a fair attention to 
the principles of thofe rules is often of confiderable importance. 
The degree of influence or indifference of the refpeftivc witneffes, 
their apparent veracity, their demeanour, their character, their 
fituation, the probability of their relation, are circumftances, all of 

which 
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which arc to be carefully and attentively brought into the account. 
The opportunity of confederacy, or the want of fuch opportunity, 
is a molt important confideration in determining the efted of num- 
bers. The concurrence inTpeaking of one obfervationof one detach- 
ed fad, is of much inferior value to the concurrence of perfons 
fpeaking from detached and feparate obfervations, of different fads 
leading to the fame conclufion. I have already had occafion to 
advert to the accordance or variation of witnefles fpeaking of the 
fame occurrence, to the difference between that inconfiftency 
which eflentially faftens itfelf upon the fubftance of the relation, 
andthat which may be fairly referable to different degrees of accuracy 
or minutenefs, in the obfervation or memory of fads which have 
adually occurred ; and to the unity and accordance, which 
being too Arid and circumftantial, are inconfiftent with that 
diverfity of obfervation and expreffion, that naturally occurs in the 
unprepared account of a real tranfadion, affords an indication of 
concert and defign (a). It is not an unfrequent obfervation, that 
if one of the witnefles in fupport of a caufe is not intitled to be 
credited, the diferedit attaches to the caufe, and extends to other 
witnefles apparently unexceptionable. This kind of objedionis, I 
think, fometimes applied too generally, and without ufing that caution 
and diferimination which the principle of it eflentially requires. 
In cafe the impeachment of the veracity of a particular witnefs 
refults from circumftances that indicate management and fabri- 
cation in the caufe itfelf ; in cafe the perjury of the witnefs im- 
plies the fubornation of the party ; the whole fyftem may be re- 
garded as tainted and corrupt, unlefs there are any, in other re- 
fpeds, fuperior reafons for believing the contrary ; and the mere 
abfence of circumftances of fufpicion, diredly affeding the other 
witnefles, will not deftroy the prefumption of falfity that has 
attachsd itfelf to the caufe. But if the imputation upon the par- 
ticular witnefs is merely perfonal \ if it refults from confiderationg 

(4) The following paflage of the famous law, 3 ff. d« teftibui, it materially applicable to 
this fiibje&. Tellium tides diligenter exaoqinanda eft. Ideoque in perfona eorum «*• 
ploranda erunt inprimis conditio cujufque $ utrum quit decurio, an plebeiui fit, ft an 
honeftae ft inculpate vitae, an vero notatus quia, ft reprehen Abilis j an l'>cuples vel egena 
fit, ut lucri caufil quid facile admittat : vel an ipimicus ei fit, adverfus quern teftiraonium 
ftrt, ?cl amicus ei fit pro quo teftimonium dat. Nam fi careat fufpicione teftimonium, 
vel propter perfonam, a qua fertur, quodhonefta fit, eel propter caufam, quod neque lucri, 
aeque gratis, neque iuimicitiae caufe fit, admittendum eft. § 1. Ideoque. V. Hadrian** 
VWioVaio Legato provinciae Cictlim referipfit, cum qui judicat, magis pofle feire quanto 
fidea habenda fit teftibui. Verba epiftols haec font «• Tu magis feire potci, quanta tides 
babeadafit teftibui : qui Sc cujuidigniratie Sc cifjus aeftimationia Ant : ft 'qui fimpliciter 
vifi fiat dicare, utrum unum eundemque meditatum fermonem attulerintj ga idea qua 
inffcrrogaveras extempore verifimilia refponderint.” 
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foreign to the immediate caufe *, if it is founded upon fome 
collateral motive of his own, and no fufpicion of fubornation can 
be fairly entertained \ the caufe, in other refpe&s, ihould be at 
liberty to (land or fall upon its general merits, without being 
affe&ed by the peculiar obje&ion $ in the fame manner as a feries 
of reafoning, in itfelf perfect and complete, is not affe&ed by the 
collateral addition of an untenable argument. 

The conflift of oppofite witnefles is the grand fource of forenfic 
altercation. In adverting to the circumftances which influence the 
credit of witnefles individually or colleftively, I have neceflarily had 
occafion to mention their oppofition. Without going through the 
particulars again, it will be fufEcient generally to obferve, that 
whatever principles of reafoning are corredt and proper, when 
examining the veracity or accuracy of an individual witnefs or 
a number of witnefles uncontradifted, become more peculiarity 
important in determining the balance of credit, with refpedl; to 
veracity, or the fuperior degree of accuracy, upon matters of 
judgment and obferyation, in cafes of confliQ: and oppofition. The 
general ground of credit, founded upon the preemption that a 
witnefs fpcaks with truth and accuracy is deftroyed, when the re- 
fpeftive afiertions are in oppofition to each other, and therefore 
cannot both be true. Whatever therefore may eftabliih or diminifli 
the confidence in a witnefs, whofe teftimony is uncontradi&ed, 
will determine the preference in cafes of oppofition ; but the re- 
fpe&ive grounds of aflent or diferedit are fometimes fo equally 
balanced, tluit the mind cannot, with fatisfa&ion, pronounce a 
judgment between them ; and all that can be recommended is a 
calm, patient, and anxious invefligation. Where the poflibility of 
miftake on the one fide is contrafted with the imputation of per- 
jury on the other, and there are no collateral circumftances to fix 
the determination, there can be ip doubt but that a cafual error is 
to be deemed more probable than a wilful mifreprcfencation. 
When the judgment, after every exertion, is reduced to the necef- 
fity of deciding, that on the one fide or the other, there has been 
an intentional falfehood, and no fatisfa&ory reafons occur for 
fixing the fuperiority of credit ; the laft refource is to obliterate 
wholly the confli&ing teftimony, and to determine upon die want 
of a preponderance in proof, according to the rules which muft 
have prevailed in the total abfence of it. The refult of an invefti- 
gation of evidence will, after the moft enlightened and painful 
refearch, be in many cafes, unfortunately at variance with the a&ual 
truth, but in proportion to the dangers of error inherent in the 
very frame and nature of die fubjeft, ihould be the care and 

anxiety 
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anxi ety exercifcd in the avoidance of fuch error as may proceed 
from an excels of confidence on the one hand or of caution on the 
other ; and although that care and anxiety will often fail in their 
particular application! the perfc&ion of human precaution will 
be attained! if they are fo conduced that, according to the prin* 
ciples of reafon and experience,, they may be expe&ed in general 
to fucceed. 

To the above obfervations, in which I have endeavoured to 
Iketch feme of the principles that may not be undeferving attention, 
in forming a judgment upon the accuracy and veracity of evi« 
dence, and which are deduced from the nature of the fubje& 
itfelf, it remains to fubjoin a few others, originally founded upon 
the fame principles, but more immediately conne&ed with pofitive 
rules of pradical authority. In the examination of witnefles, a 
diftinftion is made with refpe£t to the party by whom they are 
called, it being, in general, inadmiffible for a party to put what are 
termed leading queftions to the witnefles adduced by himfelf, al* 
though fuch queftions are perfe&ly allowable upon a crofs-ex* 
animation. It is femetimes laid down that leading queftions are 
thofe which are to be anfwered by a mere affirmative or negative, 
and in which confequently the anfwer is fully fuggefted by the 
queftion. I think however that this defeription, and the objection 
founded upon it, are femetimes applied more extenfively than the 
principle upon which they are founded requires ; the good fenfe 
of the rule is perfe&ly manifeft, with refpe£t to all cafes where 
the queftion propounded involves an anfwer immediately bearing 
upon the merits of the caufe, and indicating to the witnefs a re- 
prefentation which will bell accord with the interefts of the party j 
but where the queftions are merely introductory, where the mere 
anfwer of yes, or no, will leave the point of the cafe precifqly as 
it found it, and can only be material as laying the foundation fqr a 
further inquiry ; the reafon of the objeftion does not occur, and the 
objeftion itfelf appears to be ill-founded *, and the making it can 
only proceed from a captious and petulant difpofition to interrupt 
the courfe of examination. If a witnefs is alked generally with ter 
ference to a particular occafion, whether a perfon faid any thing, the 
anfwer yes or ns, cannot very materially advance the intereft pf the 
party ; and can only ferve as the foundation for the more general 
queftion, of what it was that was faid. But I have very frequently 
known this preliminary queftion excite a clamorous inteipofitionfor 
correcting the fuppofed impropriety, by telling the advocate that his 
queftion (hould be, What did the perfon fay i A queftion which 
neceflarily fuppofes the cxiftence of the general faffc of fomething 

having 
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having been faid, which poffibly may not be the faft. - 1 think that, 
according to the principles of good fenfe and fair reafonirig, the 
reftri&ion ought not to be extended to cafes, to which the occafion 
of it cannot be deemed to apply ; and that if the objection does 
Hot prompt an anfwer bearing upon the fubjeft in difpute, if the 
negative or affirmative anfwer will be perfectly indifferent, except 
as ferving for a foundation of further inquiry ; the Court would 
beft confult the ends of jufticc, by difeouraging a conduct that 
can have no other effe£l than a frivolous altercation, diftrading the 
attention of the advocate on the one fide, and giving the other an 
opportunity of fhewing off his talents for interruption \ and exhi- 
biting a pertnefs which may imprefs the byeftanders with an idea 
of fpirit and ingenuity. 

It is faid, that if a witnefs depofes falfely in any part of his 
teftimony, the whole of it is to be rejefted ; and this is certainly 
Corred fo far as the falfehood fuppofes the guilt of perjury ; the 
ground of credit being there deftroyed \ but if nothing can be im- 
puted to the witnefs but error, inaccuracy, or embarraffment 5 if 
there does not appear to be a real inteir.'on to deceive or mifre- 
prefentj neither the objection nor the reafon for it applies. The 
argument is fometimes urged with confiderable vehemence, that 
a party who relies upon the teftimony of a witnefs, muft take it al- 
together, and cannot rely upon the one part and reje£i the other ; 
whereas there is no inconfiftency in afferting the general veracity 
of a narrative, and contending for the inaccuracy of fome of its 
incidental particulars ; much lefs is a party to be driven from his 
reliance upon the matters of fa£k releated by a witnefs, becaufe 
he contends that the witnefs is ill founded in his reafonings and 
inferences deduced from them, as I have endeavoured to illuftrate 
in a preceding part of the prefent feftion. 

It is a general rule that a party cannot call witneffes to the dif- 
credit of others, whom he has before examined ; but if a witnefs 
proves faftsin a caufe which make againft the party who calls him, 
that party, as well as the other, may call other witneffes to con- 
tradift him as to thofe faffcs *, for fuch fatts are evidence in the 
caufe, and the other witneffes are not called direftly to diferedit 
the firft ; but the impeachment of his credit is incidental and con- 
fequential only. Bull . 297. Peake > 126. 1 think it probable that an 
exception would be allowed to the rule of exclufion above mention- 
ed, in the cafe of inftrumented witneffes denying their atteftation’i 
for as thefe are witneffes whom it is neceffarily incumbent on the 
party to produce, and the nature of their teftimony is attended 
with fufpicion, the diferedit of their chara&ers is a ftrong cor- 
roboration 
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roboration of the evidence, which it is competent to give front 
other fources, of the authenticity of the inftrument.. 

An exception to the reftri&ion above mentioned, againft putting 
leading queftions, is allowed in the cafe of the witnefs’s appearing 
to be unwilling to depofe the truth in favour of the party by 
whom they are adduced. This unwillingnefs is commonly to be 
decided by thejudge, according to hisimpreffion of the demeanour of 
the witnefs, upon the trial. The fituation of the witnefs, and the 
inducements which he may have for withholding a fair account, 
are alfo very proper circumftances to be taken into confideration ‘ 
in forming this decifion. A fon will not be very forward in dating 
the mifeonduft of his father, of which he has been the only wit* 
nefs 5 a fervant will not, in an adion againft his mafter, be very 
ready to acknowledge the negligence committed by himfelf. I 
conceive that the principle which requires a party to abide by the 
whole of what his own witnefs has fworn, or wholly to abandon 
it, is alfo, in this cafe, fubjeft to an exception \ for there certainly 
is no tei'timony the veracity of which is lefs fufpicious, than the 
admiffion extorted from an unwilling witnefs ; and it would ma- 
terially prejudice the interefts of juftice, if a witnefs of this de? 
feription could place the party producing him in the dilemma of 
either abandoning the . benefit of the truth which has been with 
difficulty obtained, or of adopting all the falfehood which the wit- 
| nefs may have the iniquity to mix up with it. The proper courfe 
feems to be to regard the evidence of an unwilling witnefs in the 
fame light as that of a witnefs adduced by the adverfe party * re- 
J fpe&ing which it is a fettled principle, that you may believe what 
makes againit his point who fwears, without believing what makes 
for it. Bermon v. Woodbridge , Doug. 781. 

The crofs-examination t>f witnefles adduced by the oppofite 
party is a fubjeft of the utmoft nicety, with refpe& both to the 
conduit of the advocate, and the diferimination of thofe who are 
to form a judgment \ and it is in this part of the caufe that molt 
of the obfervations already fuggefted principally arife. The pri- 
ginal examination of the witnefs, (except in the cafe of his giving an 
unwilling teftimony,) feldom gives much room for obfervation \ 
the ftatement is for the moft part fufficiently explicit and diredt. 
Sometimes that intereft which he may feel in the event will be 
apparent, and thus aflift the effeft of the crofs-examination ; feme- 
times a real careleflnefs and indifference upon the fubjedt will pro- 
duce an indolence of deportment \ and a want of exertion for the re- 
collection of material occurences injurious to the party adducinghim, 
in the fame manner as it has the effedtof preventing a full and ade- 
quate 
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quate reprefentation of his cafe ; but wherever this occurs there is 
very little ground to expell that his crofs-examination will lead to any 
conclufions unfavourable to the veracity of his ftatement. This in- 
difference is not unfrequently aiTumed ; whenever that is the cafe, 
it feldom fails to be dete&ed and expofed in the courfe of a judi* 
cious crofs-examination. If there is no apprehenfion that a wit- 
nefs has any other difpolition than to give a plain and fuccinft 
declaration of the truth, nor any wifli in the advocate to convey a 
different impreffion ; but his crofs-examination is merely for the 
purpofe of explanation, or for afcertaining further falls of which 
he may be fuppofed to have a knowledge, it is not to be materially 
diftinguiflied from his examination in chief. The peculiar charac- 
ter of crofs-examination only attaches when it is fufpe&ed that 
the witnefs is guilty of a perjury, or at lead mifreprefentation or 
fupprellion of fads, or when it is wiihed to convey that impref- 
fion to the jury ; and it is a matter of daily experience that this 
purpofe is efiellcd by an able and judicious crofs-examination, in 
many cafes where the purpofes of juftice would be eluded upon 
any different mode of inquiry. The abufes to which this pro- 
cedure is liable are die fubjell of very frequent complaint, but it 
would be abfolutely impoflible, by any general rules, to apply a pre- 
ventative to thefe abufes, widiout deftroying the liberty upon which 
the benefits above adverted to efientially depend : and all that can 
be effelied by the interposition of the Court, is a difeouragement 
of any virulence towards the witnefies which is not juftified by 
the nature of the caufe, and a fedulous attention to remove from 
the minds of die jury the impreffions which are rather to be im- 
puted to the vehemence of die advocate, than to the prevarication 
of the witnefs. Whatever can elicit the altual difpofitions of the wit- 
nefs with refpelk to the event, whatever can dcteH the operation 
of a concerted plan of teftimony, or bring into light the incidental 
and circumftances that the witnefs may be fuppofed to have 
Itprefled $ in Ihort, whatever may be expelled fairly to promote the 
real manifeftatioQ of the merits of the caufe, is not only juilifiable 
but meritorious } but I conceive that a client has no right to ex- 
pelt from his counfelan endeavour to a Hi (l liis caufe, or what is a 
snore frequent objeft, to gratify his pafiions by unmerited abufe; 
by embarraffing 0 jr intimidating witnefies, of whofe veracity he has 
no seal fufpicion, or by conveying an impreflion of diferedit which 
be does not altually feel *, and that where fuch expeAations are 
intimated, there, is an imperious duty upon the advocate, who, while 
ih e prote&or of private right, is alfo the.minifter of public juftice, 
which requires them to be repelled. Confidering the fubjelt merely 

1 as 
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as a matter of difcretion, the adoption of an unfair conduit in 
crofs-examination has often an effe£t repugnant to the intcrefts 
which it profeffes to promote. In the cafe of Hunter v. Keboe, 
before the Court of King’s Bench in Ireland, Mie. 1794. Ridgeway, 
gee. 350, Lord Clonmell obferved that crofs-examination had gone 
to an unreafonable* length) but he had in general permitted gentle- 
men to go as far as they pleafed, becaufe if there was an honeft 
cafe on the other fide it would do them no good. But however un- 
favourable an injudicious afperity of crofs-examination may be to g the 
advancement of the caufe, it, for the moft part, is congenial to the 
wilhes of the party, the negleft of it is regarded as an indifference 
to his filtered and a dereli&ion of duty ; and the pra&ice of it is one 
of the fureft harbingers of profeflional fuccefs. 

The benefits of crofs-examination are fometimes defeated by the 
interpofition of the Court, to require an explanation of the modve 
and obje£k of the queftions propofed, or to pronounce a judgment 
upon them immediately : whereas experience frequently lhews that 
it is only by an indireft, and apparently irrelevant inquiry, that a 
witnefs can be brought to divulge the truth which he had prepar- 
ed himfelf to conceal *, the explanation of the motives and ten- 
dency of the queftion furnilhes the witnefs with a caution that 
may wholly defeat the objelt of it, which might have been fuccefs- 
fully attained, if the gradual progrefs, from immateriality to ma- 
teriality, was withheld from his obfervation. 'Die importance of an 
inquiry may fometimes be ftrongly felt by an advocate, and upon 
very reafonable grounds, from his own inftru&ions with refpedto 
the bearing and circumilances of the caufe, which the judge, a&ing 
only upon the impreflions of what has already been difclofed, can- 
not by any polHbility anticipate. The full expofition of the motives 
can only be attained by a premature expofition of the cafe that 
is to be brought forward, and even when that can be done without 
. prejudice to the party, the endeavour to fatisfy the Court would 
have the common cfieltof an interruption of the regular courfe of 
inquiry, and inftead of affifting the accurate difeuffion of the 
queftion, would, in all probability, terminate in confufedand deful- 
tory altercation. 
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SECTIONS. 

Of Cafes in which two Witnejfes are tueeffarj . 

The neceffity of proving a cafe by two witnefles muft, like many 
of the other cautions which have been introduced into the law of 
evidence, very frequently occafion a failure of juftice ; and as a ge- 
neral principle, independent of all confiderations of a judicial nature, 
there can be no doubt but that the mind will give afull aflent to the 
declaration of a Angle individual of an unimpeached chandler, hav- 
ing no influence which can come in conflift with his difpofition to 
veracity, fpcaking of fads which he had an adequate opportunity 
to obferve, and which contain in themfelves no internal violation 
of probability. Where any of thefe qualities are wanting to the 
- teftimony, it will of courfe be examined with greater circumfpec- 
tion ; and the caution applied in its reception will increafe in pro- 
portion to its departure from the combination of circumftanceswhich 
produce an implicit reliance upon its truth, and to the nature of the 
confequences which may refultfrom the error of too implicit an aflent, 
giving due confideration to the effefts of the oppofite error of too fuf- 
picious a diftruft. Where the teftimony is in fupport of the imputa- 
tion of guilt, it will be weighed with greater fcruple, than when it 
tends to the manifeftation of innocence. The aflent to the teftimony 
willalfo be regulated by the opportunity which the nature of the fub- 
je£k affords, of further elucidation, for where any circumftances,con- 
ne&ed with the nature and objedt of the evidence, are calculated to 
induce fufpicion, and the fa£l afferted muft, if true, be fufceptible of 
confirmation, the mere omiflion to give it the fupport that may be 
teafonably expedited is an additional reafon for its diferedit. But 
the reafons which operate to produce a diflatisfadtion with tefti- 
mony, as being inadequate and inconclufive upon an examination 
of its nature and tendency, are very infufEcient to warrant its re- 
je&ion upon the ground of a general preliminary objedtion ; which 
is as unreafonable, as to refufe the affiftance of the ftrongeft light 
which can be artifically procured, under circumftances that render 
it impoifible to procure the afliftancc of the light of day. 

It is an obfervation of Lajft in a note to Gilbert, after citing the 
opinions of Beccaria in favour of requiring two witnefles, and of 
Blacltflone againft it, that thofe laws, which condemn to death on 
the depofition of a Angle witnefs, are fatal to liberty. In right realba 
there (hould be two, becaufe a witnefs who affirms, and the 
accufed who dentes, make an equal balance, and a third muft in- 
cline the fcale. It might perhaps be laid with greater juftice, that 

the 
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the abfolute and indiferiminate exclufion of a Angle vritnefs in 
every capital cafe, would if not fatal, at lead be dangerous to fecu- 
rity ; as the opportunity of a folitary fituation would enable a mif- 
creant to perpetrate a robbery, or a rape with impunity, however 
refpc&able the charafter of the perfon who differed the violence, 
and however allured by previous knowledge of the identity of the 
offender. The fuppofed equality between the denial of the accufed 
and the teftimony of the witnefs is merely fanciful, unlefs it can be 
afferted, that there is an equal inducement to make a falfe accufa- 
tion, for the purpofe of deftroying an individual, with whom there 
was no previous animoiity, and to deny the cqmmiflion of a crime, 
for which a party is juftly liable to undergo punifhment, between 
(as I have feen it obferved in a publication of Mr. Chriflian) a 
perfon who by his falfehood has every thing to lofe and nothing 
to gain, and one who has every tiling to gain and nothing to 
lofe. 

The general rule of the Roman law which rejc&s the proof by 
a Angle witnefs as infufficient, is followed in the Englijh courts 
which adopt that law as the bafis of their proceedings; but it is faid, 
by Sir William BlackJlonc y that to extricate itfelf out of the abfurdity 
of univerfally requiring two witnefles, the modern pra&ice of the 
civil law courts has plunged itfclf into another, for as they do not 
allow a lefs number than two witnefles to be plena probation they call 
the teftimony of one, though never fo clear and pofiti ve,femiplena 
probatio only, on which no fentence can be founded. To make up 
therefore the neceflary complement of witnefles, when they have 
only one to any Angle faft, they admit the party himfclf (plaintiff 
or defendant) to be examined in his own behalf ; and adminifter 
to him what is called the fuppletory oath *, and if his evidence 
happens to be in his own favour, this immediately converts the 
half proof into a whole one. By this ingenious device, fatisfying 
at once the forms of the Roman law, and acknowledging the fu- 
perior rcafonablenefs of the law of England ; which permits one 
witnefs to be fufficient where no more can be had, and to avoid 
all temptation of perjury, lays it down as an invariable rule th^t, 
nemo tejlis debet ejfe in propria caufd . I am not at prefent enabled 
to afeertain the accuracy of the learned commentator’s ftatement 
refpe&ing the praftice of the Englijb courts of civil law, but if the 
party can inflft, de jure , upon his own oath being received as a fuf- 
ficient confirmation of the teftimony of a Angle witnefs, the appli- 
cation of the fuppletory oath is confiderably varied from its origi- 
nal inftitution, according to which* it could only be adminiftered- 
at the difcretion of the judge. 


The 
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The femiproofs mentioned by Pettier, and which will admit of 
torifirmatumby the oath of the party, are written documents,fuch 
as the books of tradefmen. I conceive that there are no paflages 
in die text of the civil law, which warrant the judge in deciding 
'upon the teftimony of a (ingle witnefs confirmed by the fuppletory 
oath. Pettier, No. 833. obferves, that the dodors mention the 
depolition of a (ingle witnefs who is a perfon of credit, as a proof 
Which may be completed by the oath of .the plaintiff} but refers 
to the pafiage to which this Se&ion is an Appendixes (hewing that 
by the law of France this is only allowed in matters of very flight 
importance *, fuch as trefpafles where the damage does not exceed 
20 fols by day, or 40 fols by night. Mafcardut in fupport of die 
pofition, that the oath of one witnpfs is a femiproof, which, with the 
addition of the fuppletory oath, willbe fufficient, refers to L. Thee - 
fompus, 14. do dote prolegat. L. Jusjurand. 9 Cod. de Tejl. and law 
I. ad fin. ff. Tejiamcnto quetnadmodum aperiantur. The firft of thefe 
laws relates to the cafe where a teftator dire&ed that Polianus , 
who knew his intention, (hould provide for the portion to be given 
to his daughter; and Polianus, upon being called upon by the 
daughter’s hulband, depofcdthat it was the father's intention, that 
(he (hould have an equal portion with her elder lifter, which was 
decreed accordingly ; but the law has no reference whatever to 
the fuppletory oath, and in this cafe Polianus was not an acciden- 
tal witnefs, but a perfon whofe knowledge of a fa& formed an 
effential ingredient in the caufe. The law 9. Cod. directs that 
witnefles, previous to their depofition, (hall be bound by the fanc- 
tion of an oadi, and that credit (hould be given in preference to 
the witnefles of greater refpeftability. It adds, that the emperor 
( Conjiantine ,) had formerly ordained no judge (hould, in any caufe, 
eafily fuffer the teftimony of a (ingle witnefs to be admitted, and 
that he now forbids the anfwer of a Angle witnefs being at all re- 
ceived, even where he is a perfon of the higheft credit. Juris- 
jurandi religione tejles, priufquam perhibeant tejlimonium jamdudum 
arStari pracepimus ; et tit tonejlioribus potius tedibus fides adhibeatur , 

$ 1. Simili mode fanximus , tit ttnius tejlimonium nemo judicum in qua- 
cunque caufa facile patiatur admit ti. Et nunc manifejle fancimus ut 
uni us omnitio tejlis refponjto non audiatur, etiatnji praclare curia tenon 
prafulgcat. The operation of this law is evidently a direft ex- 
clufion of the teftimony of a Angle witnefs ; and very little can be 
inferred from the recital of the former prohibition, againft eafil y 
receiving fuch teftimony in favour of the pofition, that it was. 
in general previoufly allowed, accompanied by the fan&ion of the 
fuppletory oath. I am at a lofs to conjefture upon what found** 

tion 
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tion the reference is made to the title ^uemadmodum teftamenta 
aperiantur, for there is not either in the digeft or code, any paflage 
under that title which has the flighteil relation to the fubjeft, and 
it is not probable that any diredt authority would have efcaped the 
laborious induftry of Mafcardus. But whatever the true con- 
clufion upon this point may be, it muft always be remembered 
that it was a diftinguifliing chara&er of the fuppletory oath, that 
it was in the difcrction of the judge not only whether it fliould be 
adminiftered at all, but alfo to which of the parties it fliould be 
adminiftered j and that, fuppofmg the teftimony of a Angle witnefs 
to be a fufficient femiproof, the judge, inftead of admitting the 
party producing the witnefs to depofe that his teftimony was 
true, might put it to the oppofite party to fwear that it was 
falfe. 

I have felt a difappointment in not receiving information, 
upon the modern practice upon this fubjeft, from the le&ures of 
Dr. Brown. 

The common law courts in the exercife of their prohibitory 
jurifdi&ion, (which in fome cafes appears formerly to have been 
carried beyond its legitimate limits,) have interfered to controul 
the civil law courts, in the exercife of their regular praftice of re- 
quiring a proof by two witneffes. A more correft principle feems to 
have prevailed in Roberts' s cafe, Cro. Jac . 269. 12 Co. 6 5. where 
upon a fuit for fubtraction of tithes a prohibition was applied for, 
becaufe there was only one witnefs to prove the leafe, but was not 
allowed, becaufe it is a rule, that where the cognizance of the prin- 
cipal is, the cognizance of the acccffary neceffarily follows, and 
that when the original caufe belongs to the fpiritual court, though 
matter triable at the common law arifeth, depending on the origi- 
nal caufe, yet it fhall be determined by that court, and the furmife 
that a party has but one witnefs is not a fufficient caufe for a pro- 
hibition, where the ccclefiaftical court hath jurifdidtion of the 
principal. 

But in the fubfequent cafe of Richardfon v. Dejborougby 1 Ventr . 
29I.. the fpiritual court having refufed the proof of plene admini - 
Jlravit by one witnefs, a prohibition was granted, for that where the 
matted to be proved (which falls in incidentally in a caufe before 
them in the fpiritual court) is temporal, they ought not to refufe 
fcch proof as the common law allows. In Shotter v. Friend, 
2 Salk. 547. a prohibition was granted to the fpiritual court, be- 
caufe they would not allow the proof of a payment of a legacy by 
one witnefs, and the court faid, they may follow their own rules in 
things which are originally in their cognizance, but if any collateral 
matter doth arife, as concerning the payment of a legacy, if proof be 
Vox-. II. U by. 
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by one witncfs, they ought to allow it. The fame principles were 
laid down incidentally in the cafe of Bvcedon v. Gill, i Lord Raytn. 
*4 1. in which it was faid, that if the fpiritual court require more than 
one witncfs to prove the revocation of a nuncupative will, the King’s 
Bench will not intermeddle, but if in a fuit for a legacy payment 
or a rclcafe be pleaded, if they do not admit of proof by one wit- 
ness, the King’s Bench grants a prohibition. 

It is fo much the fafliion in all matters of controverfy, between 
the courts of common law and thofe following the praftice of the 
civil law, to imagine that the former who have certainly the power 
have alfo the right on their fide, that the expreflion of a doubt 
rcfpe&ing the propriety with which the controuling power has 
been cxcrcifcd, if it has the honour of being noticed at all, will 
moft probably be noticed with difapprobation ; but it (hould al- 
ways be recollefled that the power and courfe of procedure 
of the fpiritual court, with rcfpcfl: to the objc&s of its jurifdic- 
tion, are as much a part of the la pr of England as the authority and 
pradliee of any other tribunal whatfoever, and every part of the 
law of the land is equally facrcd. Whatever may be the wifdom 
of the pradlice which requires in general a proof by two witnefles; 
it is, with refpett to thefe courts, an eftablilhed part of their con- 
ftitution, and therefore an eftablilhed part of the conftitution of the 
kingdom, and when there is a conflict between the practice of the 
refpeftive courts, with regard to the proof of fadls upon which 
they have, whether originally or incidentally, a concurrent jurifdic- 
tion, it is not to be taken fer granted that the courfe of the one is 
improper and illegal, becaufo it happens to differ from that of the 
other. Similarity of proceeding is, generally fpcaking, a definable, 
but is often a fubordinate oujcfl ■, and when fuch fimilarity is re- 
quired, it ought to be confidcred whether it can be carried through 
in all its leading features, before it is required to be applied to any 
one of them ; for other wife the partial fimilitude may only incrcafc 
the effeft of the general want of rcfemblancc. It is an eflential 
part of the common law of evidence, not merely that the teflimony 
of one witncfs fliall be received, but that the witncfs iliall be ex- 
amined viva voce in open court, with all thofe opportunities of 
lifting the truth and accuracy of his narrative, which are incident 
to a public crofs-examination ; whereas the examination in the 
fpiritual court is in private, and upon prepared interrogations where 
the advocate is wholly incapable of trying the credit of witnefTes, 
by queflions fuggefted from his demeanour and courfe of narrative 
i^pon his original examination*, the evidence can only be encounter- 
ed by queflions prepared by anticipation, upon a view of the 
allegations refpe&ing which the witnefs is to depofe, but the necef- 
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fity for a concurrence of two witnefles, may in fome degree coun- 
teraft the difadvantage of not having an adequate opportunity to 
ferutinize, in the moft effe&ual manner, the teilimony of each 
witnefs individually. In the common law courts the decifion is 
by a jury, who were originally required to come from the neigh- 
bourhood ; and who were fuppofed to have a knowledge of the 
parties and the witnefles, and of the credit due to them, and in fome 
degree alfo (however juftly the principle of the fupppGtion may be 
difcountenanced in, modern pra&ice) a knowledge of the fa&s of 
the caufe, whereas the judge of the fpirituai court has nothing to 
guide his decifion, but the dead letter written examinations, which 
are adduced before him : the conformity required from thefe 
courts, then, in the admiflion of a Angle witnels, is very dofeftive 
and imperfect, unlefs it can be alfo extended to the introdudlion 
of the jury and the viva voce examination. In the fubjefts, with 
refpeft to which the conformity is required, there appears to be 
an aflumption of authority which the principle applied to them is 
infuflicient to fupport ; for although pkne admwifiravit is a qucftioil 
which, according to the nature of the demand, may be cognizable 
, by either court indifferently, legacies are the peculiar province of 
the fpirituai court, in total exclufion of the courts of common law, 
and therefore, the controul of the courts of common law, with rc- 
fpeft to fubjecls wholly foreign to their own authority, upon the 
pretence that the cognizance of the courts to which they peculi- 
arly belong, is only incidental, cannot upon any correct principles 
of reafoning be reconciled to the do&rine which is profdTcdly en- 
tertained 5 and here it may be recollefted, that the concurrent 
power exercifed upon this fubjefl: even by the court of chan- 
cery, is of no great antiquity, and that the controuling power in 
fome degree affumedby it is comparatively recent. 

The courts of equity are not in general clafied amongfl: the 
courts of civil law, but with the fame mode of examination they 
have adopted the fame principle of requiring a difputed faft to be 
proved by the oath of two witnefles, fubjcdl to the power of re- 
ferring the cafe to the courts of common law, to be tried in the 
ordinary form by viva vocc examination before a jury ; and in fome 
late cafes, the adoption of the do&rines and principles of equity, in 
courts of common law, has been cenfured as founded upon an im- 
perfeft and therefore erroneous analogy; inafmuch as the anfwer 
of a defendant can in equity only be contradi&ed by two witnefles, 
whereas the demand at common law* may be fufficiently eftablifheA 
by the evidence of one. I am by no means difpofed to contend in 
favour of the encroachment by courts of common* Jaw, upon the 
province of courts of equity, and am fully aware of all the incon- 
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veniences of adopting the partial imitation of a proceeding, where the 
whole fyilem with which it is conneded cannot, fo far as relates to 
the particular fubjed, be equally embraced, but with refped to this 
particular objedTion, of a difference in the proof to be required, I 
do not feel die weight of the argument. If it can be afeertained 
that the fad inquired after is properly and without incroachment 
the objed of any given jurifdidion, the mode of afeertaining that 
fad may be properly left to the eftaWilhed conftitution of the 
yurifdidion itfelf, and the defeds and difadvantages on the one 
fide may be counterbalanced by the fuperiority in another : thus, to 
revert to the diftindion mentioned with refped to the preceding 
fubjed, the difadvantage (fuppofing it to be one) of admitting 
a proof by one witnefs, may be counterbalanced by the advantage 
of a viva voce examination and the afliflance of a jury. 

The general rule that a decree fliall not be made againft the an- 
fwer of the defendant upon the oath of one witnefs, is fully 
edablifhed by a feries of cafes, from 3 Ch. Ca . 1 23. Allam v. Jourdon , 
I Vent. 161. to Mortimer v. Orchard , 2 Vef Jun. 243. But 
this rule is only applied where the anfwer contains a full and 
pofitivc denial 3 for where a defendant only denied notice to her- 
felf, and it was proved by a fingle witnefs that notice had been 
given to a perfon, who in the opinion of the court was fully prov- 
ed to be her agent, this was held fuflicient. Lord Hardvuicke 
faid, that the rule which had been dated was generally true, but 
that it admits of this diftindion, where the defendant’s anfwer is 
a clear denial of a fad, which is proved only by one witnefs, the 
court will not decree againd the anfwer. But where it is not 
a pofitive denial of the fame fad, but admits of a difference that it is 
only a denial with refped to herfelf, whereas in other refpeds it will 
equally affed her, there are feveral cafes where the court on one 
undoubted witnefs will decree againd that anfwer : then here Ihe 
denies only perfonal notice which is a negative pregnant, that dill 
there may be notice to her agent, and is a fad equally material* 
Le Neve v. Le Neve, 1 Vef. 64. 3 Atk. 646. 

In Arnot v. Bifcoe, 1 Vef 95. the fame illudrious perfon faid, 
if the fingle evidence is denied by the anfwer, there is not fuf- 
ficient to decree upon, and the bill mud be difmifled 3 but the 
anfwer is not ad diem, the charge being pofitive, and the anfwer 
only to belief, which is not fuflicient to contradid what is pofitive- 
ly fwom, nor could the defendant be convided of perjury thereon, 
but there Being feme doubt c p the evidence, his Lordihip direded 
an/iflue. 

En Reed v. Kennegal , x Vef 123* Lord Hardwicke faid, the an- 
fwer mud be 9 pofitive denial and reft fingly thereon. In thefe 

two 
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two lad cafes, as in many other inftances in Vefefs Reports, there is' 
no diftinft ftatement of the circumftances upon which the opinions 
were founded. In a prior, cafe of Hine v. Dodd , 2 Atk . 275. his 
Lorddiip feems to have rather deviated from the principle juft refer- 
red to, for a witnefs fwore pofitively to the defendant having acknow- 
ledged notice of a prior deed not regiftcred, and Lord Hardwiche faid, 

“ Undoubtedly this is material evidence, but then it is only one 
witnefs againft the anfwer of the defendant ; it is true his anfwer 
is very loofe, by referring from one anfwer to another ; but in the 
laft he fwears to his belief, that he did not know of the faff.” But 
a principal ground of decifion was, that the regifter aft of deeds in 
Middlefex, gives priority to the inftrument firft regiftered, and al- 
though courts of equity give relief in cafes of notice, his Lord- 
Ihip teemed to think that fomcthing more than this evidence of the 
defendant’s confeflion againft his anfwer as to his belief, was neccf- 
fary to take the cafe of the aft. This cafe, therefore, cannot be 
properly confidercd as laying down any rule in oppofition to the 
doftrine before adverted to. 

In Walton v. Hobbs , 3 Atk . 19. Jatifonv. Rany, id. 140*. Lord 
Hardwiche held that the rule did not apply, as the evidence pro- 
duced by the plaintiff was fupported and corroborated by a great 
many concurring circumftances, but 110 explanation is given in 
either of the cafes with refpeft to what thofc circumftances were, 
or how they appeared to the court, whether from the internal 
probability of the cafe itfelf, the admiftions in the anfwer, or the 
teftimony of witneffes. It does not feem, in any of the equity cafes, 
to have been the fubjeft of difeuflion whether the proof by dif- 
ferent witneffes of different fafts, leading to one conclufion, 
is to be regarded as a fufficient compliance with the rule, which 
requires two witneffes in oppofition to the defendant’s anfwer. 

In P ember v. Mathers, 1 Bro. Ch. 52. the bill was filed by the 
original leffees of a term, againft their aflignee for the fpecific per- 
formance of an agreement, to execute a bond of indemnity againft 
the covenants of the original leafe ; this agreement was denied by 
the anfwer and proved by one witnefs ; and Lord Thurlow at firft 
expreffed his opinion that the plaintiff ought to have a decree, 
upon the principle that the rule was fubjeft to the modification, 
that if there are circumftances fufficient to turn the fcale, it ought 
to be turned, the oath of (the bye-ftander with circumftances cor- 
roborating it, being better than that of an interefted perfon ; but 
upon a fuggeftion from the defendant’s counfel, that a particular 
perfon was prefent at the tranfaftion befides the witnefs who had 
been examined, he direfted an iffue. The only confirmatory cir- 
cumftance in that cafe was, that arifing from the nature of tho 
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contra£k itfelf, according to which the vendor would expeft to 
have no more connexion with the original leffor. The Lord 
Chancellor ftated the general rule to be, that where the defendant 
in exprefs terms negatives the allegations of the bill, the court will 
neither make a decree, nor fend it to a trial at law. 

In Ibbotfon v. Rhodes , 2 Vern. 554. 1 Eq. Ab . 229. the Lord 

Keeper in directing an ifliic, where the anfwer denied a notice 
which was proved by one witnefs, dirfefited that the plaintiff 
lhould admit the defendant’s anfwer to be read at the trial, not as 
evidence, for that could not be, neither fliould they admit it to be 
true, but to be fworn fo that the defendant might have the benefit 
of his oath at law as in equity, if it would weigh any thing with the 
jury. In the cafe of Lord Milton v. Edgeworth^ vi. B. P. C. Old 
Edit. v. 313. N. Edit . the Court of Exchequer in Ireland having 
dirc&cd an iflue generally on a queftion, whether there had been 
an agreement for reducing the intereft on a mortgage from 8 to 6 
per cent . which was proved by one witnefs on behalf of' the defen- 
dant, with confirmatory circumfiances, the Houfe of Lords con- 
firmed the dire&ion, with the addition, that the appellant (the ori- 
ginal defendant) fliould be at liberty on the trial to read an anfwer 
in a former caufe, by the perfon under whom the plaintiff claimed, 
in confirmation of the fa£l alleged. This cafe, according to the 
report of Pembcr v. Mathers , was referred to by Lord Thurlow % as 
confirmatory of a general pra£Hce, that where the court fends a 
fa& proved by one witnefs to a trial at law, it orders the anfwer 
to be read in evidence. But it is clear that the decifion by no means 
warrants that inference •, the witnefs was for the defendant in 
fupport of his anfwer, and not for the plainiiif in oppofition to it ; 
the .anfwer dirc&ed to be read, was that in a former caufe, and 
made by a perfon under whom the plaintiff claimed, and would 
therefore manifeflly be evidence dc jure, and without any direction 
at all. As Lord Thurlow was couufel in the caufe, and the early 
part of Mr. Brown's Chfinjery Reports is by no means diftinguifh- 
ed for corrcflncfs, it is much more probable that the error is im- 
putable to the reporter than to the Lord Chancellor. In Only v. 
Walker^ 3 Aik . 407. an agreement for a compofition was proved 
by one witnefs, but as ftated by the reporter, there was the cir- 
cumftance of the defendant’s confefling the agreement proved in 
the caufe, and fume other circumfiances (not mentioned) to cor- 
roborate the 'proof of the fingle witnefs. If the confeffion alluded 
to was proved by another witnefs, and went to the extent of the 
agreement alleged, this was a full proof by two witnefles ; but 
the cafe was not fo confuted, anti an agreement of a different 
Lind was admitted in the anfwer. The Mafler of the Rolls offer- 
ed 
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cd the defendant an iffue, who declined it, unlefs he was allowed 
to read the anfwer, as was done in Ibbetfon v. Rhodes , and another 
cafe of Cant v. Beauclerch ; but his Honour faid, that it did not reft 
fingly upon the oath of the witnefs, for feveral circumftances cor- 
roborated what he fwore, and therefore was not within the rule of 
thofe cafes, and confequently he could not give any direftions that 
the anfwer of the defendant ihould be read at law. 

In a book called Clerk's IttJlruSlor , 9. it is faid, that a man and 
his wife are confidered but as one witnefs ; but books of this kind 
are no authority ; and it is very improbable that fuch an abfurdity 
would be admitted in modern praftice. 

In the fame book, p. 6. it is laid down, that if a defendant in an 
anfwer affirm any thing, which he fcconds by the teftimony of 
a (ingle witnefs, and nothing is proved againft it ; this is fufficient 
to decree for the defendant or to difmifs the bill. I apprehend 
that the rule is here correftly dated, for the ground of requiring 
two witnefles againft the anfwer, is the credit given to the defen- 
dant's oath, whereas there is nothing to oppofe to the teftimony of 
the witnefs for the defendant •, if there is any objection, or fufpi- 
cion with rcfpeft to the aftual teftimony given, it is competent 
to the court in this as in all other cafes to.direft an iffiie. 

By ftatutes 1 Edw . 6. c . li.f. 12. 7 Win. 3. c. 3./ 24. it is 
provided that no perfon (hall be indiftcd or convifted of high 
treafon, except by the evidence of two witnefles ; the latter a ft im- 
ports, that one witnefs to one overt aft, and another witnefs to 
another overt aft of the fame tseafon, (hall be fufficient. And 
the fame rule was previously adopted in the conftruftion of the 
former aft, but it is exprefsly provided by the laft aft, that if two 
treafons of different kinds are alleged in the fame indiftment, 
one witnefs for each (hall not be fufficient. The proof by feparate 
witnefles, of repeated attempts to kill the king, is the proof of differ- 
ent overt afts of the fame treafon, and not of different treafons j and 
one witnefs of each attempt is therefore fufficient : Fid. Stafford's 
cafe, Raym. 408. It is alfo held, that if one witnefs proves an 
overt aft of treafon in the county where the indiftment is laid, the 
proof by another witnefs of another overt aft, in a different county, 
will maintain the charge. See 1 Eajl , j P. C. e. 2. /. 65. One 
witnefs alfois fufficient to prove a collateralfaft, as where a prifoner 
called witnefles to prove he was born in France , (whichf under the 
circumftances, would have been a fufficient defence,) it was ruled 
that his being born in IrcLtul migjit be proved by a (ingle witnefs s 
Fo/ler % 240. I think Mr. Eajl has clearly (hewn, P. C. c. 2* § 66. 
that the afts of parliament are fufficiently fatisfied by two wit- 
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Defies proving the confeflion of the party charged. The ftat. I 
and 2. P. and Af. c. io. provides, that treafons rcfpeding the 
coin may be proved as before the ftat. of Edw. 6. and thefe 
treafons are not included in the ftatute of William. The ftat. 40. 
G. 3. c. 93. contains alfo an exception with refped to the aflaflina- 
tion of the king, or any dired attempt againft his perfon, where- 
by his life may be endangered, or his perfon fufFer bodily 
harm. 

In cafe of perjury, it is required that the falfehood of what has 
been fworn (hall be proved by two witnefles, as the oath of the 
party accufed on the one fide in the original fwearing is confider- 
ed as equivalent to the oath of one witnefs againft him. Perhaps 
upon the principles of corrcd reafoning, this confideration may be 
rather calculated, to fhew that fucli evidence ought to be received 
with confiderable caution, than that it ought to be abfolutely re- 
jeded ; and the motives for falfehood in the original teftimony or 
depofition, may be much ftrongcr with reference to the event on 
the one fide, than the motives for a falfe accufation of perjury on 
the other. It is held that the rule does not apply where the tefti- 
mony of the Angle witnefs is fupported by other circum fiances. 
I do not find any authority with refped to the nature of the cir- 
cumftances, which (hall be deemed fufficicnt for this purpofe ; the 
only fa d that I recoiled having feen aded upon as fuch in prac- 
tice, is the writing of the defendant. 

Whatever principles are applicable to the fufEciency of the 
proof given by two witnefles in one cafe, are equally applicable in 
others, where there is the fame ncccflity, except where the par- 
ticular nature of the fubjed induces a difference. A cafe occurred 
(which I quote from memory) before Sir William Scott , in the 
Confiftory Court of Loudon in Eajlcr Term , 1792, upon a pro- 
ceeding for difturbing a clergyman in the cxercife of his fundions ; 
and it was held that the proof of one ad of interruption by one 
witnefs, and of another by another, w r as not fufficicnt. The 
learned judge faid (a), the cafe had been compared to high treafon at 
common law, and to proceedings for adultery and defamation in 
that court ; but in cafe of high treafon the guilt confided in the 
intention of the mind, of which the fads proved were only in- 
dications, and the proof by different witnefles of different ads* 
was all evidence of one criminal intent*, and that in cafes of 
adultery and defamation, there was always a general article charge 
ing the fad of adultery or defamation, befidcs the articles alleging 


(«) 1 do not affed to ftate any of his expreflions, but merely attempt to delineate ac- 
cording to my rccoile&ioa the Jubilance of the argument. 

particular 
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particular indances (a), and the feveral particular fa&s con- 
ftituted parts of the fame adulterous or defamatory conduft, where- 
as in the particular cafe, not only the proofs, but the charges to 
which they were applied, were feparate and diftin£3r. 

The following paffage from D'AgueJfeau , in the cafe of the prince 
de Conty , in fupport of the pofition that an allegation of infanity 
may be fupported by the teftimony of different witnefles, to dif- 
ferent indications of it, may perhaps be deemed fuperfluous with 
rcfpedk to the immediate propofition, but my partiality for this 
illuftrious magiftrate, and this particular exercife of his judicial 
talent, prefents a temptation for adducing his authority, whenever 
an opportunity occurs, which I have not the inclination to refift. . 

The quefHon either relates to a certain fingle determinate fa& 9 
in which cafe it falls within the common ritaxim utius teftis 
null it* teftis y becaufe that fa£t being effential, it is abfolutely re- 
quifite that the depofitions of two witneffes fhould concur to 
eftablifh the truth of it. 

Or, on the contrary, the queftion is rcfpe&ing a general faft 9 
a habit, a multiplicity of adlions leading to a fingle confequence g 
and then it would be both impoffible to require two witnefles for 
each particular adt, and unjuft to rcje& the fingle depofitions of 
feparate adts. 

We fay, in the firft place, that it would be often impoflible to 
require from a party, that each adl fhould be proved by two wit- 
nefles. For infanity, or fanity, appear in all places, and at all 
times, and yet the fame perfons cannot always be prefent at this 
multitude of afiions. One obferves one adfcion, another another. 
But if it were abfolutely requifite that they fhould all fee the fame 
adtion, it muft be fuppofed that the perfon whofe date is to be 
contefted, is to be always furrounded by a crowd of witnefles, the 
exadt and afliduous obfervers of his condudl, who may at a future 
period relate the fame circumftances of fanity or derangement. 

But this fuppofition is not only abfurd and impoflible, we 
add, that it would be * unjuft to rejedt the fingle depofitions of fe- 
parate ads. 

The general fadt is the only one, of which the proof is ordained ; 
and you know that in this caufe, although it was contended to be 
neceflary to allege particular fadts of infanity, you paid no regard 
to this argument, but confirmed purely and (imply the fentence, 
which admitted a proof to be made of the general fadl. Particular 

(tf) In the Ecdefiaftical Court, the allegation Is contained in a fet of articles pirticularis* 
ing the tranfadiona intended to be proved, and the examination of the witnefles confifts in 
reading the articles, and taking their depofitions with refped to the fads alleged. The firft 
article is always general, ftating the charge of adultery, Sec, without any circumftances or 
particulars 5 upon which general article no witnefles can be examined^ 
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fads are infinite. How could they all be included in the articles 
of the allegation ? The witnefTes are left at liberty to feled and 
ftate them as proofs of the general fad ; but this general fad is 
always the fubjed of the proof, and the principal objed of juftice. 
It is fufficient if all the witneffes fay, that the perfon whofe ftate is 
contefted, appeared to them to be fane, or the contrary. It is not 
neceffary that they fliould all agree in the reafons of their judg- 
ment, provided they concur and are unanimous with refped to the 
principal fad, and only differ in particular circumftances. They come 
to the fame point by different ways, and tliofe who were feparated in 
the means, are united in the end. It is the fame, as if two ex- 
perts concur in declaring a writing to be forged, but found their 
opinion upon different obfervations. If they were feparately ex- 
amined, and concurred in their judgment, although their motives 
might be different, would not the proof be as ftrong as any which 
the fcience of experts can fupply ? In the fame manner, witneffes 
are examined with refped to a perfon’s fituation. One adduces 
one fad, another dwells upon another, all equally pronounce a con- 
current judgment upon the ftrength or weaknefs of his mind ; 
can it be contended that the proof is not perfed, becaufe each cir- 
cumftance is not attefted by two witneffes ? Do not we know 
that it occurs every day in queftions of ftate, efpecially in thofe 
which relate to filiation and legitimacy, that it is very rare to fee 
two witneffes who mention the fame fad ? One eftablifhes one 
prefumption, another furnifhes another conjedure, Aid it is the 
aflemblage of all thefe prefumptions and conjedures which forms 
the proof. An infinity of atoms compofe a body, and although 
each in particular feems to have no extenfion, they together form 
an extended fubftance. Many rays, which when feparate have no 
perceptible luftre, by their union produce a glowing body of 
light, many particular fads form one general fad. So likewife 
let us add, that in thde affairs the witneffes in fome degree par- 
ticipate in the fundions of the judges, whofe decifion they fome- 
times anticipate. Now as it is not neceffary that the fame fads 
fliould determine all the judges, and fomc may be influenced by 
one fad, and -others by another, yet they are all faid to be of the 
fame opinion, when they all decide in favour of fanity or of the 
want of it $ in the fame manner witneffes are to be confidered 
as unanimous, when from different fads they all draw the fame 
conclufion, upon the fame general fad which is the fubjed in 
difpute. • 

The writers on jurisprudence, and efpecially Mafcatdus y after 
having ftated a part of tlicfe reafons, draw from them this general 
i confequence : 
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confequence : Non tamen de necejjitate requiritur quod fmt contcjles, 
fed fatis erit tit faltem fingulares fatty quia et tarn rcEle probabunt 
furorem . ' 


SECTION XI. 

Of hearfay Evidence. 

Mr- Fonblanque % in his notes to the Treatife of Equity . B. 6 . c. 1. 
f. i. fpeaking of this fubjed, obferves, that in confidering the 
authority of general rules, it is material to diftinguifh thofe which 
are drawn from the depths of reafon, and the ftrid obfervance of 
which is eflential to the attainment of truth, from thofe which are 
founded upon notions purely of convenience, and which may be 
confidercd as merely modal and afliftant, rather than eflential to fucli 
objed 5 fuch are thofe general rules which refped the order of 
proceeding, &c. After taking notice that his author has Hated 
fome general rules, with reference to the qualifications of wit- 
neffes, lie adds, that it may be material to flate, in addition to 
thofe which refped the qualification of witnefTes, thofe which re- 
fped the nature of their evidence, for though they are generally 
thrown together, he apprehends them to be in their nature extreme- 
ly diftind. Thus when evidence is rejeded as hearfay, it is re- 
jected not on the ground of any want of qualification in 
the witnefs, but that the nature of his teftimony, though it be 
true, does not afford the degree of proof which the fad may 
allow. 

It is certain that privately fpeaking a hearfay of certain fads 
may in many cafes convey to the mind as full a convidion, as the 
ocular obfervation of the fads themfelvcs- If a perfon of indif- 
putable veracity relates a palpable fad, as received from another 
oi equal veracity, the hearer ads upon the fuppofition of the 
exiftence of the fad, with the fame affurance as if it had fallen 
under his own infpedion, hut the degree and extent to which this 
convidion can be carried, is comparatively very fmall, and the ad- 
mitting it in the adminiftration of juflice, would be produdive of 
very confiderable error and inconvenience. It would import a full 
reliance upon the veracity, the accuracy, and the fullnefsof the in- 
formation that had been communicated by every perfon through 
whom the information had been tranlmitted, and would want the 
fandion of an oath which could not he applied to the occurrence 
itfclf, but only to the fad of the communication. It would alfo 
be fubjed to the perhaps ftrongcr objedion, of not admitting thofe 

. „ inquiries 
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inquiries which conduce to a full and fatisfadory explanation of 
what is related. 

Evidence of this defcriptlon is therefore in general excluded, and 
moft of the cafes in which it is apparently admitted, when properly 
examined, will perhaps be found in principle net to amount to ex- 
ceptions from the general rule ; for it is to be recolleded that all 
confiderations ,of evidence mud be purfucd with reference to the 
fubjed matter to which it is applied, and that to weigh the com- 
petence or fufficiency of evidence in any given cafe, it is requifite 
to difcern with accuracy the nature of the propolition which it is 
offered to eftablifh. What is called hearfay, may be properly 
divided under two principal heads: ift, Thofe in which it is a 
mere narrative of an event : 2d, Thofe in which it is the aftual 
occurrence of a fad, which fad may be materially corineded with 
die general conclufion intended to be drawn upon the fubjed of 
the enquiry. Speech is a mode of adion ; but as it is an adion of 
much more frequent occurrence than any other, and as there are 
fome refpeds in which it may be diftinguifliabie from other 
adions, it is often referred to as a feparate fubjed, and the fre- 
quency of the feparation occafions the affinity to be fometimes 
overlooked; but I conceive that the diftindion between the 
cafes, in which the immediate adion of fpecch furnifhes a material 
indication with refped to the objed of inquiry, and thofe in 
which it is a mere ad of narration, will in moft cafes furnifh the 
proper principle for afeertaining whether the evidence of its occur- 
rence is or is not properly admiffiblc. Many ads are in them- 
ielves of an equivocal nature, and the effed of them depends upon 
the intention or difpofition from which they proceed, which is in 
general belt denoted by the expreffions accompanying them. Where- 
cver, therefore, the demeanour of a perfon at a given time be- 
comes the objed of enquiry, his expreffions, as conftituting a part 
of that demeanour, and as indicating his prefent intention and dif- 
pofition, cannot properly be rejeded in evidence as irrelevant. In 
queftions of fraud or bona fidesy an adequate judgment can in ge- 
neral only be formed by having a perfed view of the whole tran- 
fadion, which of courfe includes the converfation which forms a 
part of it ; and, according to the phrafe ufually applied to this fub- 
jed, the language which is ufed on any occafion forms a part of 
the res gefta . In queftions refpeding ads of bankruptcy, the in- 
tention is aimoft always the very point in iflue, and this is com** 
monly to be colleded from the conventions importing the exis- 
tence of thofe apprehenfions which give a charader and quality 
to the concomitant adions. In Bateman v. Bailejy 5 T. R. 512. 

4 a perfon 
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a perfon who had been carried from his own houfe to Manchejter % 
under an arreft, upon being liberated went to a retired public 
houfe, where he took pains to withdraw himfelf from obfervation. 
Evidence was offered of what he faid, upon his return home, as 
{hewing that he had kept out of the highway for fear of another 
arreft, which being rejeded, the Court of King’s Bench upon an 
application for a new trial, ruled it to be admiflible $ and it wa3 
faid by the court, that although the bankrupt cannot be called as a 
wityefs to prove his own bankruptcy, yet it was never doubted 
but that what u as faid by him at the time in explanation of his 
own ad, may be received in evidence. An admiffion by him be- 
fore his bankruptcy of a debt due to another, is fuflicient to charge 
his eftate. If he has been abfent from his home, an admillion by 
him that he lias been abroad to avoid his creditors is good evidence. 
Whatever he fays, in fhort, before his bankruptcy, is evidence ex- 
planatory of the ad done by him. In this inftance, he abfented 
himfelf from home under fulpicious circumftances, for which his 
reafons were afked, and without doubt it was competent to in- 
quire of the witnefs to whom he communicated them, what thofe 
reafons were. — So far as the obfervations in the preceding cafe 
are referable to the immediate point before the court, I think that 
they are perfedly corred, and in truth they are dircdly illuftrative 
of the principle which lam endeavouring to eftablifh ; but feme pf 
the expreflions that have been cited, if conftrued literally, may be 
applied with greater latitude than the principle feems fairly to 
warrant. The converfation of a perfon, upon his return home, 
naturally conneds itfelf with the occafion of his abfence, and is 
an indication of the exilting ftate of his mind \ and wherever the 
expreflions can be fo conneded with the adions, as to be regarded 
as the mere rcfult and confequence of the co-exifting motives, they 
form a proper criterion for direding the judgment which is to be 
formed upon the whole condud. But while it is an eftablifhed 
rule that the teftimony of a bankrupt upon oath (hall not be re- 
ceived to eftablifh the exiftence of his own bankruptcy, it feems 
inconfiftent to admit, as an indiferiminate propofition, that any thing 
which he may have prcvioufly faid fhall be an admiflible medium 
of evidence ; and I think the proper confideration will be beft re- 
ferred to the principles already adverted to, according to which, 
whatever expreflions may fairly be regarded as rcfulting from the 
cotemporary motives ading upon his mind, and influencing his 
condud, will be properly receivcti ; but that a mere narrative at 
any time before the ifluing of the commiffion of a condud, and the 
motives of that condud at any indefinite antecedent period, ought 

noe 
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not to hare an authority which is denied to his folemn examina- 
tion. 

In cafe a queftion fhould arife refpcfting the ftate of health of 
a perfon at a given period, the application of that perfon to a me- 
dical pra£titioner, and the reprcfentation of his complaint, would be 
properly evidence of a faX, the reprefentation being the natural 
effeX and confequence of the exifting indifpofition. According to 
the reprefentation in. the public prints, of a cafe of Avifoti v. Lord 
Kinnaird (which will mod probably not be included in a regular re- 
port before this difeufiion has pafled the preft), refpeXinganinfurance 
by the plaintiff on the life of his wife, evidence has been allowed by 
die Court of King’s Bench, of the wife having reprefented at a fubfe- 
quent period the ftate of her health, at the time of effeXing the infu- 
rancc.This upon principle Ifhould have conceived to be inadmiflible, 
as amounting only to narration ; the mere circumftance that it could 
not be fuppofed that the party fras aXuated by any undue motive, 
would go a great way in favour of the general admiflibility of 
hearfay evidence ; the circumftance that this was the confeifion of 
die wife of the party affeXed by the evidence, does not feem to 
form a fufficient exception, unlcfs it can be contended, which it 
certainly cannot, that the wife’s declarations are in general to be 
admitted againft the hufband. 

In cafes of eonfpiracy, whether amounting to treafon or not, 
the aXs of any of the parties engaged in the confederacy, with 
reference to the common objcX, are admiflible evidence againft 
the others, whether immediately privy to them or not. See Rex v. 
Stone , 6 T. R . 527. and the cafes there cited; and I conceive that 
verbal aXs, if I may be admitted to* ufe that term, as indicating 
a prefent purpofe and intention, cannot be diftinguifhed from 
others ; but in this cafe as in others, where the expreffions are 
merely narrative of a paft occurrence, I do not think that they 
are properly admiflible to pvove fuch occurrence] having exilU 
ence. 

In this view of the fubjeX, there does not appear any fubftantia! 
difference between the expreflions of a third perfon, and thofe of 
a. party adducing them in his own favour ; fuppofmg the previous 
fad, that his conduX in other inftapees could properly be the 
fubjeX of inquiry. 

If anaXion was brought againft a perfon, for knowingly giving 
another a falfe charaXer of affluence, his fairnefs in doing fo might 
be rendered apparent by his giving credit himfelfj his offering to 
become refponfible to a different? perfon, or his recommendation to 
his own neareft connexions, would alfo be a natural indication of 

his 
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his fincerity ,and therefore, I conceive, would be alfo proper evidence 
of it } as in any other cafes, thofe expreflions which indicate an 
cxifting temper and difpofition would be a proper medium of proof, 
whenever the exiftence of that temper and difpofition would be a 
proper objeft of inquiry. 

It is fometimes faid, that the objeftion to hearfay evidence, does 
not apply with refpeft to a declaration accompanied by an aft ; 
in the preceding obfervations I have endeavoured to trace the 
nature and import, and, therewith, the limits of this propofition, 
which I think is only correft where the expreflions are demon- 
ftrative of the nature of the aft itfelf, and that the mere circum- 
ftance of being cotemporaneous by no means removes the prin- 
ciple of the objeftion. Thus where a man delivers a ftolen watch 
to a conftable, and fays, that he has received it from the prifoner ; 
what is related is a detached and feparate faft, and not a mere 
expoGtion of the accompanying faft itfelf; and therefore is, I con- 
ceive, not properly admifliblc, although - I have known an argu- 
ment addrefled to a court of Quarter Seflions with confidence and 
fuccefs, in fupport of the oppofite decifion. In the fame court, I 
have feen a decifion (which, after the numerous citations that I 
have made of judgments which have appeared tome in oppofition 
to the corrcft principles of legal reafoning, with a view to illuftrate 
my general obfervations, I am glad of the opportunity of adducing 
as an inftance of concordance with my opinion), I have known evi- 
dence offered on behalf of the prifoner of the declaration which he 
made at the time of being apprehended, which was objefted to, but 
received : thefe declarations correfponding with theevidence adduced 
by him, were a manifeft indication that the defence had not been pre- 
pared at leifure and by way of afterthought ; they conftituted a part 
of his demeanour, at a time when the demeanour is neceflarily affeft- 
cd by the confcioufnefs or guilt or innocence ; and denoted a con- 
fiftency in his defence, which was a flrong corroboration of its 
veracity; the mere declaration (landing alone as an infulated faft, 
would have been no proof of the truth of the afiertion, but the 
evidence of it could not have been properly rejefted, as the im- 
materiality of it could not be afiumed, if by the addition of 
other evidence it could naturally be rendered material. 

If a perfon is employed as agent to another, the afts of the agent 
within the apparent limits of his employment arc, in point of legal 
efieft, the afts of the principal, and therefore, whatever is repre- 
fented by the agent in the courfe of fuch tranfaftion, is properly 
evidence againft his principal, nof properly as a proof of the 
aftual truth of the faft reprefented, but as conftituting in itfelf a 
reprefentation by which the principal is bound, as if it had been 

made 
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made by himfelf, and which is equally obligatory upon him, 
whether the relation is true or falfe. In the cafe of Biggs v. Law* 
rence , 3 7 . R. 454. the defendant direded goods to be delitered to 
Woody the captain of a fmuggling yeflel, and Mr. Juftice Butler 
decided at niji priusy that as it was eftablifhed that Wood was the 
defendant’s agent for this purpofc, any acknowledgment under his 
hand was evidence againfl: his principal, as much as if it had been 
the acknowledgment of the defendant. himfelf : the cafe was decid- 
ed before the court upon the merits in favour of the defendant, and 
no difcuflion took place refpeding the admiflibility of this evidence. 
In Banerman v. RahmuSy 6 T. R. 66 5. it was faid in argument* 
that Lord % Kenyon had frequently ruled againft fuch evidence at the 
fittings, without its having ever been queftioned, and his Lord- 
fiiip’s own opinion, as exprefled in that cafe, feems to be againfl: the 
admiflibility of fuch evidence, which, according to the courfe of 
the caufe, did not become a material queflion ; but the previous 
deciflon of Senat v. P artery in the fame volume, 158, alfo feems to be 
a decifive authority in oppofition to it. There the proteft of a 
captain wad ruled not to be evidence againfl: his owners in favour 
of an infurer, even although it had been communicated to them 
by the broker, which was contended to amount to a recognition 
of the fads which it reprefented. If this ad, which refults from 
the ordinary or more corredly fpeaking, the conftant courfe of 
nautical tranfadions, could not be allowed to ailed 'the parties, by 
whofe agent it was made, much lefs (hould any diftind collateral 
reprefentation. When it is alleged that the ad of the agent is the 
ad of the principal, the propofition is always to be qualified by 
the nature and apparent limits of the agency ; but an authority to 
negotiate a contrad, to receive goods or money, or do any other 
tranfadion in the courfe of bufinefs, by no means 'indicates an 
authority to bind the principal, by any naked collateral reprefenta- 
tion of a fad, which has antecedently taken place ; therefore the 
proper inquiry refpeding the expreflions as well as the other ads 
of an agent, is how far they fall within the adual or oftenfible 
purpofe of his delegation. 

On the trial at Nift Prius , of the cafe of Fowler v. Padget , the 
principal point of which is reported 7 7 . R. 509. I remember 
that part of the evidence offered to prove, that the plaintiff had left 
his dweiling-houfe with intent to defraud or delay his creditors* 
was* that when creditors called at his houfe in Maticheftery they 
were told that he had gone upon fome bufinefs to Yoriflfirey when 
in truth he had gone to London . Upon the difcuflion of the ad« 
miflibility of this evidence, of which my memory does not fumiih 
nje with the refult, and which is not noticed in the report, it 

occurred 
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occurred to me as a bye Hander, that the evidence was not of die 
charaXer of hearfay ; that the point intended to be ascertained, was 
not that die fa X related was true 5 but that the anfwer given was 
purpofely falfe ; and that the intentional falfehood of an anfwer 
given to a perfon calling at his houfe, may lead to a conclufion of 
concealment, and confequently of fraudulent intention. A pre- 
emption of agency may be eafily formed, with refpeft to the an- 
fwers given to perfons calling at a man’s habitation ; the nature of 
fuch anfwers, and the authority of giving them, being as much 
conneXed with the domeftic economy of a houfe, as the tranfac- 
tions with cuftomers are conneXed with the arrangements of a 
.{hop. It muft be remembered that the adequacy of the conclufion, 
deduced from the faX of fuch a mifreprefentation being given, is 
a queftion perfeXly diftinX from, that which applies to the com- 
petency of the proof, as founded upon hearfay. 

One of the calcs, which are mentioned as exceptions to the rule 
for the cxclufion of hearfay evidence, is where it is adduced to 
fliew that the teltimony given by a witnefs upon the trial, is con- 
fiftent with his declarations on former occafions ; but it has been 
faid that this is not evidence in chief, and it is doubtful whether 
it be lb in reply. 1 Mod . 283. According to the principles of 
correX reafoning, the propriety of the evidence in this cafe as in 
the ethers already referred to, muft depend upon the nature of the 
objeX which it js intended to attain. In an ordinary cafe the 
evidence would be at leaft fuperfluous, for the aflertions of a wit- 
nefs arc to be regarded iu general as true, until there is fomc par- 
ticular reafon for impcaching them as falfe ; which reafon may be 
repelled by Qrcumftances, {hewing that the motive upon which it 
is fuppofed to have been founded, could not have had cxiftence at 
the time when the previous relation was made, and^which there- 
fore repel the fuppofition of the fail: related being an after- 
thought or fabrication. The fufpicion of an oppofite coriduX may 
refult, either from the inherent nature and complexion of the 
evidence itfelf, or it may be indicated by thejmputations actually 
thrown out in crofs-examination, or otherwife by the oppofite 
party. If a witnefs fpeaks to fails, negativing the exiftence of a 
contrail, and infinuations are thrown out, that he has a near con- 
nexion with the party on whofc behalf he appears, that a change 
- of market or any other alteration of circumftances has excited an 
inducement to recede from a deliberate engagement ; the proof 
by unfufpicious teftimony that a fimilar account was given, when 
the contrail alleged had every profpeX of advantage, removes the 
imputation refulting from the oppofite circumftance, and the tefti- 
mony is placed upon the fame level which it would have had, if the 
VoL<II* X motives 



2$0 


APPENDIX 


[Numb. X VK 

motives for receding froid a previous intention had never had ex- 
igence. Upon accufations for rape, where the forbearing to men- 
tion the circumitance for a confiderable time, is in itfclf a reafon 
for imputing fabrication unlefs repelled by other confiderations, 
the difcloiurc made of the fail upbn the firft proper opportunity 
after its rommiflion, and the apparent ftate of mind of the party 
who has fullered the injury, are always regarded as very material, 
and the evidence of them is conftantly admitted without obje&ion. 
See Eafl , P . C. ch . 10. $ 5. 

Cafes, where reputation is admitted as evidence, alfo appear in 
fome degree, although more remotely than the other inftancea 
which have been adduced, to fall within the principle of the pre* 
ceding pbfervations, for in thofe cafes the exigence of the fail of 
reputation is in general fo clofdy and intimately conne&ed with 
the fail reported, that from the proof of the one, it is a legitimate 
courfe of reafoning to infer the exiftence of the other; in the fame 
manner as in other cafes, it is competent to argue from the vifible 
effeil to the neceflary or probable caufe; and this principle accords 
with the diftinilion which is made between reputation of the 
{^.iieral propofition, which is the natural effeil of the exiftence of 
the fait propofed, and evidenoe of what has been faid refpe&ing 
particular circumftances from which that fail may be inferred, 
for fuch evidence is mere hcarfay ; the narration of the particular 
event is in this cafe, as in all others to which the objeilion applies, 
merely referable to that particular event, which in itfelf is only a 
tranfitory incidental circumftance. A general reputation that a 
road was a public highway, could only arife from the aQual occur- 
rence of the fails of which it was a natural confequence ; the cir- 
cumftat&ce that A* B . had done an individual a£k, amounting to an 
indication of its being a highway, is as much iufulatcd and the re- 
lation of it as much remote from being an aitual confequence that 
the fa Gt had occurred, as the relation that A.B. had murdered C. D. t 
is remote from being an aitual confequence of that event having 
neceflarily taken place. 

• The firft cafe in which reputation is admitted, is pedigree. It is 
almoft impoflible in moft cafe* to prove by direil evidence, the' 
aitual birth of the perfon whofe filiation is a fubjeft of inquiry, 
the few perfons having an immediate knowledge of the fubjeft, 
are often dead long before the motive of inquiry arifes ; but the 
concurrent and confequent fails are attended with a notoriety, 
which is fo generally and almoft fo univerfaliy the effeil of an a£tual 
occurrence of the principal fail to which it has relation, that it 
is ailed upon* with as much confidence as could be given to the 
mod iire& and pofitfvc aflurances. In the cafe of the King n 
I Erifitelli 
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Erifwell, which will be mentioned prefently 9 Lord Kenyon faid, 
that « the declarations of the members of a family, and perhaps of 
others living in intimacy with them, may be received in evi- 
dence as to pedigrees, but evidence of what a mere ftranger fays, 
has ever been rejefted in thefe cafes,” The terms intimacy 
and Jiranger , as applied to this fubjedt are evidently, extremely 
vague, the circumftances attending confanguinity are, in their 
own nature, calculated to induce an opinion, and convidtion 
of the exifting relation, and do not by any means necef- 
farily depend upon the fubfiftence of a perfonal acquaintance. If 
for a feries of years, from infancy to manhood, I have feen a per- 
fon treated, and heard him called the fon of another living in my 
neighbourhood, it is not requifite that I (hould have ever fpoken 
either to the one or the other, or to any of their family, in order to 
be convinced of the reality of the /elation fubfifting between them. 
But independently of the reputation of the general fad of relation, 
there are fome particular fads, the declarations refpe&ing which 
are received in cafes of pedigree ; and in thefe cafes there is a 
material difference between the ads of members of the fame 
family, who are interefted in the minutiae of its occurrences, and. 
perfons who have only a knowledge indicating the general fubfif- 
tence of the relation ; and upon thefe fubjeds there docs not feem 
to be any material difference between written entries and verbal 
declarations. For inltance, the time of birth is a matter refpeding 
which the members of the family alone have in general an intereft » 
to take notice. In Goodright v. Mofs, Coup. 591. it was decided 
that a mother’s anfwer in Chancery, was evidence to Chew that hef 
fon was bom before marriage ; ancf Lord Mansfield in allulion to 
other cafes, that had been previoufly decided, faid tradition b 
fufficient in point of pedigree : circumftances may be proved, 
entry in a father’s family Bible, an inscription on a tomb-ftone, a 
pedigreehung up in the family manfion, (as the Duke of Bucking - 
bants was,) are all good evidence. In the preceding cafe of Good- 
right v. Mo/s , Mr. Ban (afterwards Lord Chief Juft ice) Byre, at 
Nifi Prius, refufed to admit evidence of reputation, that the party' 
was bom before marriage. I think however the propriety of this 
determination is rather doubtful, for if reputation is evidence thaf 
A. was the fon of 2 ?., an oppofite reputation at ieaft dwninifhes dje- 
weight of one argument in favour of that propolition, andjjrlh 
general as naturally (and perhaps more frequently) a confequence 
of the aftual fadk on the one fide, a| the reputation of legitimacy 
on the other. 

There is a difinclmation to baftardize ifluc, which is fometimes 
pdrhlps carried too hr. When parties are a&usfly Carried* and 
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there is no impoffibility of the hufband being the father of the iffue 
of the wife, every confideration of decency and propriety repels the 
admiihon of evidence to the contrary. But when the queition is, 
whether a perfon was or was not born during wedlock, it lliould 
t be recolle£led that the interefts of jullice are concerned in prevent- 
ing one, who is really a baftard, from ufurping the rights of the 
legitimate members of the family 5 anil there is no particular 
rcafon of public pojicy, which requires that thofe who have the 
real rights in their favour, fliould meet with peculiar obflacles in 
fubftantiating the proof of ufurpation. 

In all queltions of prefeription, reputation is univerfally admit- 
ted to be evidence ; but I have already adverted to the rule, and 
the reafons upon which it is founded, which confines fuch evi- 
dence to the general right, and excludes it with refpedl to particu- 
lar a£ls, by which that right may have been excrcifed, or otherwife 
. manifested to cxift. 

In Tales v. Han is, Gtib. Ev. 77, an old map of lands was 
allowed as evidence, where it came along with the writings, 
and agreed with the boundaries adjufted in an ancient purchafe. 

I fhould conceive that the defeription of lands in old deeds 
would fall within the fame principle, where the objedl was merely 
to fhew the defeription, that had been applied to the property at a 
given time, although the perfons againll whom fuch deeds were 
afterwards adduced were no parties to them 5 for there can be no 
other motive in fuch defeription, than to mark the object of the 
inftrument-, the contents of the deed can give no right againft 
third perfons, and therefore there can be very little motive for in- 
ferring a fidlitious dcfcriptioii, of a co-exiiting fubjecl which at the 
time will fpeak for itfelf. 1 have known however fuch evidence to 
be treated with great contempt, in the cafe of Prefcott v. Philips, 

. Trttu 17985 adverted to ante , No. 15. ’Lord Kenyon applied to it, 
the epithets of fluff and nonfenfe. Mr. Jullice AJhburJl , thought 
the evidence abfolutely inadmiflible, becaufe it was poffible that a 
man might chufe to be a very great rogue for the fake of pofterity. 
Mr. Jullice Grofe . — It is the cleared cafe that ever was. Mr. Juf- 
tice Lawrence was filent. — This difeuflion may at firft light appear 
r^tlier^applitable to a different part of our inquiry 5 but I think thefe 
descriptions are very much to be affimilated to hearfay evidence 
of matters of reputation. In Davies v. Pierce , 2 T. R . 53. and 
Holloway v. Baker, cited, ibid, it wa9 held that the declarations of 
former tenants, refpedling the perfons under whom they held their 
farms, were properly admiffible. This evidence feems to fall with- 
in, the principle already adverted to, and referable to the written 
evidence latft mentioned 5 being a matter of .cotemporary deferip- . 
< , iion, 
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tion, connc&cd with and arifing out of the a&ual exiltencc of the 
fa£ which it purports to indicate. 

The admiflibility of Jiearfay evidence in cafes of parochial 
fettlement, formed one of the leading points upon which the 
judges of the King’s Bench were equally divided, in the famous 
cafe of the King v. Erifwell , 3. T, R. 707. The queftion there 
agitated, has fincc been placed at reft, as we have feen in a pre- 
ceding fc£tfon, (§ 9.) but the difeuffion refpe&ing it will con- 
tinue to preferve its utility, in the expofition of this branch of the 
law of evidence. 

Declarations of a perfon under the apprehenfion of impending 
death, are alfo fometimes admitted as evidence, chiefly in cafes of 
murder, where the declarations of the dying perfon are admitted 
to affeft the party accufed, upon the principle, that the mind is un- 
der tliefe circumftances as much imprefled with the obligations of 
adherence to truth, as when fpcaking under the fan&ion of an 
oath ; and the reafoning fo far as it goes is certainly well founded ; 
but while the veracity of thefe declarations is admitted, it is highly 
important to ufe an anxious caution in deciding upon the effect of 
them. The fanftion of an oath is only one part of the benefit of a 
judicial examination, and only one of the reafons for the exclufion' 
of hearfay evidence ; the opportunity of inveftigating the accuracy 
of the evidence, of applying queftions, by the anfwers to which 
it may be explained or qualified, is an important circumftancc, and 
this is wholly loft. Much confidcration alfo fhould be given to 
the ftate of mind of the party whofe declarations are received. 
Strongly as his fituation is calculated to induce the fenfe of 
obligation, it muft alfo be recollefted, that it has often a tendency 
to obliterate the diftinftnefs of his memory and perceptions ; and 
therefore, whenever the accounts received from him are introduced, 
the degrees of his obfervation and recolledlion is a circum- 
ttance which it is of the higheft importance to afeertain. Some- 
times the declaration is of a matter of judgment of inference and 
conclufion, which however fincere may be fatally erroneous ; the 
circumftances of confufion and furprizc, connc&cd with the object 
of the declaration, arc to be confidercd with the moft minute and 
fcrupulous attention \ the accordance and confiftency of the fa£b 
related, with the other fa£ts eftablifhed by evidence, is to be ex- 
amined with peculiar circumfpeftion, and the awful confcquences 
ofmiftake muft add their weight to all the other motives, for de- 
clining to allow an implicit credit to the narrative, on the foie 
confideratioxj of its being free from the fufpicicn of wilful mifre- 
prefentation. 

The exiftence of an apprehenfion of death, at the time of mdk- 
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ing the declarations* is to be inferred, either from the cotemporary 
or previous declarations of the party* or from the nature of hie 
Situation being fuch, as neceflarily to induce that impreffion. It 
*9ras agreed upon a conference of all the jhdges in Eafier Term % 
^1790, that it ought not to be left to the jury to fay, whether the 
deceafed thought he was dying or not, for that miift be decided 
by the judge before he receives the evidence, 1 P . C. c. 5. 
$ 124. I am aware how much I fubjeft myfelf to the imputation 
of prefumption, in hazarding a doubt upon the correftnefs of a 
pofition which has been fo eftablifhed j but feeling the doubt, the 
mode of inquiry which upon deliberation I have adopted as 
having the moft utility, obliges me to exprefs it ; and if in doing 
fo I unintentionally incur the charge of difrefped to the particu- 
lar opinion of the particular judges, I (hall have fome excufe 
when it is confidered that my motive is a fuperior refpeft to 
the fundamental principle of law, that queftions of fa£l are 
exclufively the province of the jury. The relevancy of the evi- 
dence to the charge, the efFeft of the conclulions to be deduced 
from it, (fuppofing thofe conclulions to be ascertained,) the propriety 
of fubmitting it to the jury, with refpeft to the conch: lion which 
(hall be inferred, are properly within the confideration of the 
judge. The judge upon the anterior evidence of apprehenfion, 
mutt decide as to the reception of the fubfequent evidence of de- 
claration 5 thus far is mutually agreed — but the evidence from which 
the apprehenfion is inferred may be true, or falfe ; the inference 
deduced from it may be correft, or erroneous ; the fum of the in- 
quiry is the queftion of faft, whether the deceafed did or did not 
a£fc under the apprehenfion imputed ; queftions of veracity, queftions 
of inference, and the refulting queftions of fadfc are in all other 
cafes allowed to belong to the decifion of the jury ; and the pro- 
priety of the decifion of the judge in favour of receiving the de- 
claration, by rcafon of evidence indicating the appreheufion of 
approaching difiolution, is no more conclufive upon the jury, in 
admitting the relation of the circumftances, by which the appre- 
henfion is fuppofed to be manifeft, to be true, or the inference 
deduced from the relation, to be corre&, than the declaration itfelf 
is conclufive upon them, as to the veracity of die party deceafed, 
or die accuracy of his reprefentation. According to a fair analogy 
to other proceedings, the dire&ion fhould be previous to confiderxng 
the effe& of the declaration \ to determine, ift, whether the deceafed 
was really in fuch circumftances* or ufed fuch exprefiions, from 
which the apprehenfion in queftion was inferred : 2d, Whether the 
inference deduced from fuch circumftances or exprefiions is cor- 
rect : 3d, Whedier the deceafed did make the declarations alleged 

againft 
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againft the accufed : 4th, Whether thofe declaration* are to be 
admitted as fincere and accurate* 

In Wright v. Clymer ^3 Bur . 1244* it came out by the defen* 
dant’s re-examination (or as it is called ctofs-examination), of a 
witnefs produced by himfelf for a different purpofe, that one 
Medlycott, who had written and attefted the inftrument under which 
the defendant claimed, acknowledged inhislaft ilinefs that he had 
forged it \ to which evidence no objection was made by the coun- 
fel for the defendant at the trial ; but upon an application for a 
new trial they obje&ed againft it as hearfay evidence. Lord Mam - 
field with reference to this obje&ion, faid, “ It came out upon 
their own crof -examination; they made no obje&ion to it at the 
trial. The competence of evidence depends upon the circum- 
ftances under which it is given. Even though it had been upon an 
examination by the plaintiff, efpecially as it was all written and 
witnelfed by Medlycott, and gave the premises in queftion to his wife, 
as the account was a confefiion of great iniquity, and as he could 
be under no temptation to fay it, but to do juftice, and eafe his 
conference, I am of opinion, that the evidence was proper to be left 
to the jury.” * 

The admiffion of hearfay evidence was one of the points in dif- 
cuflion in the famous Douglas caufe, and is the principal fubjeft of 
one of the letters of Mr. Andrew Stuart to Lord Mansfield. 'Hie 
queftion in that cafe was whether Lady Jane Douglas had been 
delivered of twins at Paris , on the 10th of July, 1748. The 
truth of this pofition was impeached on feveral grounds, which 
it will not be here neceflary to advert to, as the prefent difeuflion 
is only relative to the admiflibility of the evidence ; neither will it 
be neceflary to examine how far the inference intended to be deduced 
from the particular evidence, was combated by any other fads in the 
caufe. It was alleged by Lady Jane and her hufband, that (he had 
been delivered by the afliftance of a furgeon of the name Pier la 
Mar ; this was treated on the oppofite fide as a fi&ion and 
invention, and it was faid that no fuch perfon could be found to 
have had an exiftence. In fupport of the filiation, evidence was 
given that a furgeon of the name of Delamarre , at a time coincid- 
ing with that in queftion, fpoke of delivering a foreign lady 
of advanced age, of great family in her own country, and who 
had come laft from Rhetms, (which defeription accorded with 
Lady Jane) of twins ; the obje&ions againft the probability 
of this account, and the want of coinpidence between this 
Delamarre, and the defeription # given of the furgeon who 
attended Lady Jane are here omitted, as they apply rather. 

X 4 to 
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to the effeft and confequence of the evidence than to the pro- 
priety of attending to it, if free from any fuch obfervations.— 
The following preliminary obfervations, by Mr. Stuart> upon the 
general nature of the fubjed, place in a very penrfpicuous point of 
view the general nature of the objections againft liearfay evidence. 
c< Hearfay evidence is, in general, of very little confequence, and 
ought never to be regarded, except where, for want of direCt and 
positive proof, the judge is neceflitated to give a determination 
even upon fuch flight probabilities as are laid before him. For, 
befides that a tellimony of this kind is weakened by its removal 
from the firft fource, it is liable, from its very nature, to important 
objections, which greatly diminifli its authority. Very few per- 
fons impofc on themfelvcs fuch (triCt laws of veracity, that every 
word which drops from them in converfation can be regarded as 
a judicial tellimony. — Vanity, felf-intereft, love of talkativenefs, 
a variety of motives, even the molt frivolous, make people indulge 
themfelves in fictions of this nature ; and they think themfelves the 
more fecure, both as a dete&ion is not attended with any impor- 
tant confequence, and as their companions never dream of fifting 
their ftory, or examining circumftances, fo as to render the de- 
tection poffiblc.” 

tc If fuch narratives have fmall authority at firft hand, what weight 
is due to them when repeated, after an interval of many years, by 
perfons who were noways interefted in the original event ? The 
memory of men is never fo tenacious as to retain, with any tolera- 
ble cxaCtncfs, circumftances which entered merely by the ear, 
which could at firft make but a flight impreflion Upon them, and 
which they never, during a very long interval, had any occafion 
to recollect. Every one’s experience may convince him, that no 
converfation was ever repeated by four or five perfons, even next 
day, without fome material variations, and fometimes contradic- 
tions in the circumftances. But if innocent error be fo natural, 
and even unavoidable in fuch tellimony, what mull be the cafe 
where the lead fufpicion of fraud, or corruption, or even partia- 
lity, is allowed to enter ? A perfon who relates a hearfay is. not 
obliged to enter into any particulars, to anfwcr any queftions, to 
folve any difficulties, to reconcile, any contradi&ions, to explain 
any obfeurities, to remove any ambiguities : he intrenches himfelf 
in the Ample affertion that he was told fo, and leaves the burden 
entirely on his dead or abfent author.” 

With Tcfpcft to the admiffibility of the evidence in the cafe 
referred to, I conceive that the general principle of the obje&ion 
will not be found to apply, when the real propofition intended to 
be eftablilhcd is attentively confidsred. — If the enquiry had relied 

merely 
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merely upon the abftraX queftion— Tyhefher Lady Jane % at the 
time referred to, had or had not been delivered — and the parties 
alleging fuch birth had, in older to prove it, offered the kind of 
declaration now under difcuflion* it would have been a mere 
naked cafe of hearfay \ but that is not a correX view of the nature 
of the difpufc j the filiation was fupported by the ufual evidence 
of nurture, education, and repute, by all thofe circumftances which 
are pritna facie fufficient ; the truth of it was impeached by colla- 
teral circumftances, and amongft the reft by the imputation that 
the furgeon, whofe name was adduced, was a mere fiXion, and 
the improbability that Delamarre , the furgeon, proved to have had 
an exiftence, could be the perfon intended, or could have been fo 
conneXed with Lady Jane and her hufband. — But if at the fame* 
time Delamarre had held converfations importing fuch a connec- 
tion, agreeing in the leading particulars with the faXs related to 
have palled, fuch a concurrence of circumftances, as that Sir John 
Stewart and Lady Jane fhould, at mere random, have taken up 
the name of La Marre y a fiXion and non-entity ; and that Dela - 
marre y at the very time to which that relation was applied, fliould 
have, of his own head, invented a fiXitious ftory, coinciding in its 
leading particulars with the fiXion adopted by other perfons, with 
whom he had no connexion or intercourfe, is marked with the 
higheft degree of improbability, the converfation in queftion 
would therefore almoft neceffarily indicate the exiftence of a con- 
nexion with refpeX to the event in queftion — whether a connec- 
tion, in affifting upon a real delivery, or in aiding the falfe aflertion 
of one, is a different queftion, to be decided by other circum- 
ftances. Suppofing fuch a converfation to have paffed, and to 
have been truly related, it removes the argument which it was in- 
tended to oppofc, arifing out of the fabrication of the name of 
La Marre , and the want of connexion between Lady Jane and 
Delamarre . 

There are fome cafes refpeXing the admiffibility of the declara- 
tions of perfons againft others with whom they are conneXed, the 
principle of which has already been in fome degree examined, with 
refpeX to a principal being affeXed by the declarations of his 
agent — but which will more properly fall under confideration in a 
following feXion. 
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SECT £*0 N XIL 

Of the Competent of Witnejfes , and of feme particular Exceptions to 

Te/Hmony. 

If 'would perhaps have appeared to be a more methodical arrange- 
ment of the fubjeds, if thecompetenceof witnefleshad been examined 
previous to the infertion of the preceding fedions, refpe&ing their 
number and the nature of their teftimony, but the preference is 
not of fufficient importance to induce me to deviate from the cour& 
of my author. 

In the treatife of Pettier we have feen, that the law of France 
required feveral qualifications with refpedl to the atteftation of 
formal inftruments, which were not necefiary in witnefles adduced 
to prove a matter of fad ; women, foreigners, monks profefled, 
who were all excluded from the former, were fufficient witnefles 
for the latter. For the partief can choofe what witnefles they 
will for the purpofe of a folemn atteftation, whereas they muft 
tak e fuch witnefles to a fad as the circumftances afford. 

The general objedion to a witnefs were the want of diferetion, 
perfonal infamy, eaufes which lead to a fufpicion of partiality, to 
which was added the fufpicion of fubornatior:. 

It is obferved by Gilbert that idiots and iniane perfons are ob- 
vioufly incapable of being witnefles, upon which Mr. Loft remarks, 
that this mud be underftood 01 inch as manifeftly are within the 
defeription of this deplorable calamity -, otherwife defed, or in- 
conftancy of underftanding, not clearly to this extent, will afled 
their credit but not their competency to be examined. Yet of an 
infane perfon it might, for defed of other evidence, merit to be 
confldered, whether in civil cafes at leaft, the teftimony of fuch 
might not be admiffible, upon points where his underftanding did 
not appear to be fubjed to difturbance ; it being well known that 
in many of their melancholy inftances, efpecially where the refult 
of fome violent paffion, the party afieded is entirely cool, clear, 
and mcoUeded in his ideas, and as free as other perfons from the 
d ri ufl ous of a perverted imagination, in every thing not conneded 
with the caufe of his infanity : with regard to perfons who have 
only temporary fits of madnefs, (then ufually termed lunacy,) 
and at other times are in all refpeds found of reafon, thefe are 
|hcn confequentlg as capable of' teftimony as of any other legal 

* 

According to die law of England, there is no fixed time at which 
children are excluded from giving evidence, but the reafon and 
feufc of their evidence is to appear from the queftions. propounded, 

and 
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and <hc»r anfwers to them. — Gilb. 144. And Mr. Left obferves* 
that as childr en of very tender years are capable of being legally 
opnGdered as capital offenders, much njQfe are they capable of 
being witnefles. 

There are cafes in which infants of the age of fix years were 
held inadmiflible as witnefles to prove a rape, or an afTaolt with 
an intent to commit a rape ; but in the cafe of the King v. Brajncp 
12 April, 1779, Bull. N. P. it was determined by aU the judges, 
that an infant of the age of five years might be fwom and give her 
evidence upon oath, provided {he have diferetion, and be acquaint- 
ed with the nature of an oath. 

Sir Mathew Hale expreflis an opinion, that where the informa- 
tion from the party injured is peculiarly eflential, it may be expe- 
dient to hear an infant, though the court ftiould think it unfit to 
fweaT her ; but this fentiment is now univerfally exploded. 

It is luftomary when children are adduced as witnefles, to make 
a preliminary, examination, in order to decide upon the extent of 
their understanding, and their fenfe of moral and religious obliga- 
tion 5 but it may deferve confideration, whether fuch a decifioo 
Vould not be as accurately formed by attending to their examination 
upon the fubje£k in difpute, as by their anfwers to the queftiont 
which are now commonly ufed as a touchftone. 

The next objection is perfonal infamy. This objection was of 
much greater extent in the civil law than k is in the law of Eng- 
land, and in France included perfons in a ftate of mendicity, and 
thofe againfl whom a decret (or warrant of apprehenfion) had 
itiu«.d for any criminal offence, until they were legally acquitted, 
of the charge. 

According to the law of England, a convi&ion and judgment 
for a capital felony, is a disqualification from being a witnefs ; but 
where the conviftion is for a felony within benefit of clergy, the 
allowance of clergy, and the confequent puniihment, is a reftora* 
tioii of competency. The ancient puniihment upon this occafion 
was a burning in the hand, which was treated an having an in- 
fluence to purge the offence. 

But the offence of petty larceny being a cafe of felony in which 
inferior punilhments were inffifted originally, and not by way of 
commutation, the rules concerning the benefit of clergy did not 
apply to it, and as there was no purifying procefs, the Haiti, once 
contra&ed, continued after the puniihment was complete. 

This abfurdity continued until the 31ft year of his prefect Ma- 
jefty, when it was enabled, that no .perfon ^hall be an incompetent 
witnefs by reafon of having been convi&ed of pitty larceny, c. 35, 
Although nothing cap be more general and explicit than the lan- 
guage 
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guage of the aft, I have known it decided in an inferior court that 
a perfon under fentence of imprifonment for petty larfceny was 
incompetent, until after the imprifonment lvad expired. This was 
adopting, by way of analogy, the rule in cafes of grand larceny; 
but nothing can be more repugnant to reafon than reforting to 
analogy for the purpofe of altering the plain interpretation of lan- 
guage, perfeftly unambiguous in itfclfj jind leading to no abfur- 
dity in its conferences. ? 

Of offences inferior to felony; thofe which mpy be Rated as cer- 
tainly difqualifying a witnefs, are, perjury, forgery at common law, 
and barratry. 

It was formerly held, that the infamy of the punifhment of 
(landing in the pillory was a djfqualification, but I conceive that 
modem opinions are uniform, that the difqualification muR pro r 
ceed from the infamy, nof of the punifliment, but the crime. 

In order to fupport the objeftion to a perfon’s evidence on the 
ground of infamy, the record of conviftion and judgment, or a 
copy of it properly authenticated, muR be produced ; no other 
evidence' of the commiflion of the crime is admiffiblc ; and a ver- 
dift upon an indiftment for perjury, without a judgment, has been 
ruled to be infufficient. 

It has been a matter of debate, whether the King’s pardon re- 
ftores the competency which is loR by the conviftion of an in- 
famous crime ; Gilbert adopts the opinion that it does ; but iu 
cafe of a conviftion for perjury on the Ratutc, the King’s preroga- 
tive of pardon is cxprefsly excluded. 

Under this kind of exclufion may alfo be ranked perfons excom- 
municated.. Mr. Lojft enumerates the caufes of excommunication, 
and exprefles his furprize that they remain as unrepealed exceptions 
to the competence of witnefles. 

A general infamy of charafter may defeat the credit of a wit- 
nefs, but does not affeft his competency. And it is only allowed 
in refpeft of the queRion of credit to give general evidence, and 
not to enter into a detail of particular fafts, as has been already 
mentioned in a former feftion, upon the examination of wit- 
neiles. 

The caufes which lead to a fufpicion of partiality, and which 
exclude the teRimony of witnefles in the civil law are, as may be 
Veen by the Trektife in the preceding volume, very numerous, and 
feem to extend to almofl every circumRance which can tend* to in- 
fluence fchewifhes of a perfon in refpeft to the event. They ex- 
clude relations^ fervants, profeflional agents, and (fubjeft to cer- 
tain diRinftionS) thofe who are engaged in any fuit with either of 
the parties. The flighted rfcfleftion muR evince tip* impolicy of 

fuch 
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fuch a rule. The grand foundation of judicial Te&itude is, as I 
have frequently had pccafion to take notice in the courfe of the 
prefent number, an accurate and .complete information of the 
fa&s to Which it is applied 5 and disallowing a meje fufpicioii of 
partiality in thofe, to whom fuch fa&s are often mod familiarly 
known, indifcriminately to preclude the admiffion of that teftimony, 
which may be eflcntially requisite to the intereds of judice, is a 
very difproportionate facrifice of a certain advantage to the avoid- 
ance of contingent evil. 

Any circumdances calculated to induce either partiality or en- 
mity, may be very properly, and, as I conceive, very fuffici- 
ently edimated in deciding upon the credit which ought to be 
given in each particular indance ; additional caution will be ex- 
cited, and the confidency of the evidence, taking one part of it 
with the other, its coherence with uncjtfputed or well edabliflied 
circumdances, its internal marks of probability, the demeanour of 
the witnefs, will all be more accurately examined, and this will, 
upon the general average, induce a more accurate knowledge of 
the fa£ts in quedion, than a courfe of proceeding which, wliild 
it is occafionally ufeful in the prevention of falfehood, is conti- 
nually injurious in the fiipprcffion of truth. 

Even the benefit arifing from the exclufion of thofe perfons as 
witnefles, who have a direct and immediate intered, is, as a gene- 
ral quedion, very problematical. 

Mr. Fonblanque , in one of his excellent notes to the Treatife of 
Equity obferves, that no rule can be more reafonable in a general 
view, than that which requires the tedimony by which any fa£t 
is edablithed, to be free from that bias which an intered in the 
event might, even imperceptibly, .give to the mind of a witnefs : 
but this rule, .though fo admirable in its principle, is, perhaps, of 
all the rules of evidence, the mod flexible in its application ; the 
variety of influences to which the human mind is fubje£t, may be 
confidcrcd as intcreds which it more or lefs anxioufly confults. 
The' voice of nature may be fuppofed to give a bias to the tefti- 
*mony of thofe who dand in the relation of blood ; and, according 
to even the worldly condru&ion of intered, the child is in- 
tereded in jpreferving the chara&er and defending the property of 
its parent ; f but it is a fpecics of intered which the law does not 
apprehend to be likely to fuperfede the rights of truth and judice, 
aAd therefore a child, by our law, may be a witnefs for or againd 
his father. Thq habits oJF friendfhip may have fo blended the 
claims of chara£ker, that the tedimbny of, a friend may, in fome 
indances, be confidered as the ttfdimony of a man in his own be- 
half, but the law does not rejeft fuch tedimony; it may indeed in 
' • • ’ ’ ' fuch 
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fach litftaaees be influenced by a more powerful motive than dm 
profpe& of acquiring or prefenring wealth, but it is a, confederation 
which does not difqualify the witnefs, however it may weigh in 
bftimating his credit. What then, it may be alked, is intended by 
the intend which excludes the teftimony of a man, whofe tefti- 
mooy is in other refpe&s unimpeachable ? It is a melancholy re- 
flection, that though the law of England conceives the claims of 
truth to be fuffiqeqtly ft rang to reprefs the feelings of nature, and 
the not left powerful didates of friendflrip, it dares not truft the 
interefts of juftice to that fpecies of influence which the finalleft, 
prefent, a&ual or fuppofed pecuniary benefit may excite: “ I 
mean not. (he adds) to arraign the wifdom or policy of the law.- 1 — 

I have already ftated it to be of all the rules of. evidence the moft 
flexible in its application, that liberal fpirit which ever accom- 
panies die truly enlighten^ mind, having modified its rigour by 
dtftinguifliing that a&ual intend which goes to the competency 
of teftimony, and that influence which menly afle&s the credit of 
it.” — Whatever juftice there is in the general tendency of the pre- 
ceding obfervations, the law of England, lb far as it differs from 
that of other countries, is rather an exception from, than a pecu- 
liar obje& of, the cenfun which they import 

In difcuffing the natun of that intereft which induces the dif- 
qualification of a witnefs, Gilbert obferves — that it is when then 
is a certain benefit, or difadvantage to the witnefs, attending the 
confequence of the caufe one way. 

Tew fubje&s have produced a groater multiplicity of decifiom 
than the extent and application of this rule, and amongft thofe de- 
ciGons then isa confiderable degree of contrariety. That which is 
an intend, and that which is merely a caufe of influence, have 
been confuted and blended together ; but the ncceffity of comparing 
and examining a diffufe clafs of cafes, and the difficulty of recon- 
ciling and diftinguilhing them, is in a great degree prevented by 
the judicious and accurate inveftigation which took place in the 
modem determination of Bent v. Baker, 3 T. R. 27, which is 
sow regarded as fumiftnng the proper criterion in all difputed 
cafes. 

That was an a&ion on a policy of infurance, and the broke# 
wjto had effe&ed the policy, and who had himfelf fobfcribed it, 
after feveral other perfons, was adduced as a witnefs to fhew that 
the policy waa void. 

His teftimony having been rejected at Nj/i Print by Lord Lougt» 
bortugb, the cafe was brought, by bill of exceptions, before 9m- 
court of King’s Bench, who ruled the evidence to be admiflibk- 
There was a writ of error in the Hovfeof Lords* and tiw matter 
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was finally fettled by compromlfe, but the opinion of the conn of 
King’s Bench has been fince confidered as fixing the general ftand- 
ard upon qneftions of competence. 

It had been formerly decided, that one underwriter could not be 
a witnefs for another upon the fame policy, and that decifion had 
been generally followed, the ground of it being, that although the 
witnefs had not an intcreft in the particular caufe, he was intereftf d 
in the queftion which it involved upon the validity of the policy. 
There were feveral fpeczal circumftances upon which, in Bent v. 
Baker, it was held that the evidence ought to have been received, 
particularly the neediity arifing out of the wibul's’s character as 
broker. But the grand point which the cafe eftabltfhed was, that 
a witnefs (hall not be reje£led as incompetent, unlcfs he has an 
intereft in the event of the caufe. Upon that point Lord Kenyan 
exprefled himfelf as follows : “ I mud acknowledge that there have 
been various opinions upon this fubje£k, and that it is impoifible to 
reconcile all the cafes. Then we have only to confider what are 
the principles and good fenfe to be extra&ed from them all ; I 
think the principle is this, if the proceedings in the caufe cannot 
be ufed for him he is a competent witnefs, although he may enter* 
tain wiflies on the fubjeG ; for that only goes to his credit, and 
not to his competency ; as where he (lands in the fame fituation 
with the party for whom he is called to give evidence, there is no 
doubt but that it may influence his teftimony j or where a father i$ 
giving evidence for the fon ; but this does not render him incom- 
petent, and fuch circumftances are always open to observation. 
So here the witnefs might have had his wiihes ; his fituation might 
have created an influence upon Ills mind, but the queftion dill is, 
whether he was a competent witnefs : on the grounds already dated, 
I think that he was." And after obferving upon fome of the parti- 
cular circumftances, he faid, " Howevkr, thefe are only the (mall 
points of the caufe, and I again recur to that whioh is the princi- 
pal ground of my opinion, namely, that the witnefs was not into* 
refted in the caufe then depending." 

Mr. Juftice Butter ' s opinion feems to have been principally 
founded upon the particular circumftances, but he faid that on 
the general ground be inclined to think that there was no objec- 
tion to the competency. The true line he to^p to be this, is the 
ouitnefs So gain or loft by the event of tie caufe f Now the witnelf 
could not gain or lofe by the event of this Caufe* becaufc the 
verdi& could not’ be evidence either for or againft him in 
other. Mr. Juftice Grofit, ^rith relpeft to the general queftion* 
whether -the witnefa’s being interefted in the general queftion pot 
«. him dull render him mepmpetent,.* well as his being iatetefted 



3©4 


APPENDIX, [Numb. XVI. 

intjfc event of the fuit, fa id — “ I think it is better to narrow die 
•fotf-flions to thofe cafes where t1\e witnefs is intereflied in the 
went of the caufe.” And after a confiderable interval Lord Ken - 
yon faid— “ Tfie cafe of Bent v. Baler, laid down a clear and cer- 
tain rule,- by which I have ever fince endeavoured to Tegulate my 
opinion in caufcs coming before me at Nifi Ptius, though probably 
I may not have decided properly in every inftance, when called 
upon to form an opinion on the fudden. The rule there laid down 
was, that no objection could be made to the competency of a wit- 
nefs upon the ground of intereft, unlefs he wcredireftly interefted 
in the event of the fuit, or could avail liimfilf of the verdidt in the 
caufe, fo as to give it in evidence, on any future occafion, in fup- 
port of his own intereft ” Smith v. Pragu, 7 T. R. 60. 

It will not be neceflary to enter into a detail of the numerous 
cafes which have occurred upon this fubjefl, or an examination 
how far they have been individually conformable to, or variant from 
the ftandard which is now eftablifhed, and according to which a 
witnefs is not incompetent, unlefs he has an intereft in the event of 
the caufe.. The diflindtion between an intereft in the queftion pro- 
pofed and in the event of the caufe, cannot be more ftrikingly 
illuftrated than by the immediate fubjedt to which the cafe of Bent 
0. Baker relates— the admiffion of one underwriter in behalf of 
another upon the fame policy. ' 

In the application of the rule which is now eftablifhed, and of 
the adjudications refpedting it, it will be an important caution to 
avoid drawing too general conclufions from particular premifes, 

’ and to attend to the obfervation of Mr. Jufticc Bulltr, in the cafe 
of The King v. Proffer, 4 T. R. jg, “ That the queftion whether 
evidence be admifiiblc or not, depends upon the fubjedt matter to 
which it is applied^” For inftance, it is decided generally, that a 
tenant cannot be a witnefj to fupport his landlord’s title, as he is 
liable to an adfcion for mefne profits, if his landlord is defeated : 
provided the declaration in ejedlment is ferved upon the tenant, it 
may be affirmed for this purpofe, that a judgment again!! the 
landlord, who is fubftituted under a rule of court, may be good 
evidence again!! Tuch tenant in an adtiefn for mefne profits, as the 
tenant tyad an opportunity of maintaining his own perfonal intereft; 
Jg)/ 1 a farmer tenant, or one who came in pending the proceedings, 
Jfyd quitted thg premifes before the trial, could not, in any a&ion 
agaiijft hfcnfelf, be aflfedked by proceedings which he had not an 
opportunity to conteft, apd would therefore have no intereft, on the 
'ground fuggefted, in the event of the caufe. 

«- Sphere the Infepft o< a community, as a parifh or corporation, 

M in queftion, the members o^tbaf community are not in general 

4 admif- . 
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admiffiWe wimeft*. Thiflt, whet* a Oofpotation Were Info of ( 
manor, and having approved part of a common, demifed it, refer#* 
ing tent to the mayor and bailifia j ft was contended that freemen 
might be witnefles, to prove that thert was a Sufficiency left, be* 
caufe they had no intereft at all, the rent being referred tb the 
mayor and bailiffs, and the freemen net having the direction of the 
corporate funds : and fecondly, that -the intereft was too minute to 
operate as an objection to their teftimony | but it was anffeered by 
the Court, that the rent muft be referred for the.ufe of the corpo- 
ration, and therefore the objection muft prevail, however flwafr 
the intereft may be in teality. Barton r. Hindi*, $ T. R. 174, 
The effeCt of this objection appears to be often prejudicial in (hutting 
out the due inveftigation of truth, but while the general principle 
of the obje&ion is allowed, it would be highly improper to fub» 
jeft it to the fluctuation of opinions upon the degree of intereft in 
particular cafes ; and any corrective of the exceptions Upon general 
grounds, Can only be applied by legiilative authority. 

But (till the objections muft be underftood as fubfervient to the 
grand criterion of Bent v. Baker— -an interefi in the event erf the 
caufe. On this account it has often been held, and is now a famk 
liar matter of practice, that a liability to be rated to the poor does 
not disqualify a perfon not actually rated, from being a witnefs on 
a penal ftatute, giving part of the penalty to the parifh. In the ' 
cafe above referred to, of The King v. Proffer, 4 T. j?- 17, it was 
ruled, that on an appeal, by feveral perfons, for not being rated to' 
the poor, (which was an election qualification?) a perfon pofleffed 
of rateable property in a parifh, was a competent whittle to prove 
that they ought to be rated ; upon which occafion Mr. Juftice 
Bailer made the obfervation already fited, that the queftion whe- 
ther the evidence be admiffible depends on the fubjedt matter to 
Which !t is applied. It is alfo decided, that the owners and occu» 
piers of rateable property within a parifh, are good witnefles for a 
parifh, and compellable to give evidence on the other fide, unlefs 
aChialty rated. Ren v. Sooth Lynn, 5 T. R. 664. Rea. v. Little 
Ltmley, 6 T. R. 157. 7 

This decifion, at kaft fo fa# as affects f^e, owners, is a departure 
from the coitufioh ftandard, for although, hkfafe of a penalty, the 
application of which is a matter of tranfient no$gre, the intereft 
depend open the circumfhtnce of being aCtuafty rated) the deck 
(Soft of k Settlement cafe produces a permanent effect, by either 
liberating or charging the parifh loan indefinite period) apropos 
tioh of that pertna&nt charge therefore fella upon the property, in 
wHioh-the Ctojy parted with a' temp or a ry intereft, and 

• Vox.. Q. Y _ , which* 
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^hith, beyond the extent of that inteieftj m»ft be mcreafed or, 
diminifhed invalue to himfelf, according to the decifion of the cafe. 

. Since making thefe observations it haa been decided) in the cafe 
.of The King v. the Inhabitant t of Kirdford, 2 Eaf, 559, that an oc- 
cupier, whofe name was purpofely omitted ip the rate, was a com* 

< petent witnefs, although it -was contended, that he was eventually 
interefted in the confequences, as he might be put on the next rate, 
while the fame burthen fubfifts — but the Court held that it waa 
perfedily contingent whether the witnefs would be interefted or 
not, he might die, or part with his property before the making the 
next rate, and he could not be rejected on the mere ground of an 
expe&ant intereft. — From the conftant tenor of my obfervations, it 
is evident that I am no friend to extending the exceptions againft 
the competence of witnefies, but upon frequent confederation of the 
fubjeA, I cannot think that the mere circumftance of a witnefs 
not being included in the exifting rate, is, upon the principles of 
accurate reafoning, an anfwer to the objection, unlefs by contra £1, 
or otherwife, his fecurity from a legal liability to the rate is as ex- 
ten live as his intereft in the rateable property, or the liability of 
that propertyto the charge which is the febjed in difpute. The laft 
rate is immaterial to the queftion.of intereft — that rate is fixed, and 
muft be paid. The decifion of the fettlement induces the neceffity 
.of an earlier or a greater rate being afterwards made ; or it re- 
lieves from that neceffity, and the perfons interefted in the queftion 
are thofe upon whom the liability to fuch new, or additional rate, 
may fall. And if that rate may, in confequence of the permanent 
nature of the charge, impofe a permanent liability on the property, 
thofe who have a permanent intereft in the property hare an a£tual 
intereft in the decifion. It cannot, I conceive, be corre&ly faid, that 
the intereft is contingent, merely becaufe the ground of it may 
poffibly ceafe before the operation of it attaches. The continuance 
of matters in their exifting ftate cannot reafonably be confidorcd a sa 
contingency, otherwife a (hart anfwer might be given to -sill objec- 
tions of incompetence. Corporators, tenants a&ually rated, or any 
other perfons may die, or Ceafe to bear the character which is the 
caufe of- the obje&ion. The pauper may dk, or, being s female,' 
may. marry. The anfwer of an intereft bung contingent, only ap- 
pjjps if feme future event, which may or may not happen, muft necef- 
larily take place before the intereft can arife j butwheje the chara&er 
already exifts, the poffibility of its removal does not deftroy the conse- 
quences of it. It is the removal only of die intereft that is contingent, 
and when the contingency takes place, the confequencet of its ess- 
ence will determine. To try tire queftion of mtereft wfth reipoQ: to 

, the 
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the prefent fubj e£l , by a poflible and notvery improbable cafe— a town- 
lhip cohfifts of a Angle farm, (aiid in the county of Chefter there ate 
many towftfliips of that defcription) — the farm is in the occupation 
of a tenant from year to year, and no rate is a&ually made. The 
queftion relates to the acquifition of a fettlement by an aged.petfon, 
who has a numerous train* of descendants that have not acquired 
any fettlement in their own right. Has the landlord no intereft in 
the event ? At the end of the current leafe he will have to pay, 
or be relieved from paying, as the decifion may be, for themain- 
tenance of the family, or he will let the eftate fubje&to the 
charge, or he will fell it ; but will there be no difference in the 
rent or price, according to the oppofite contingencies of the exift- 
ence or non-exiftence of the burthen ? 

Whatever is the proper anfwcr to the queftions propofed in. 
this great fcale, cannot be the improper anfwer in any other cafe 
depending upon the fame principles, unlefs it is aflerted that the 
magnitude of the intereft is the true criterion for deciding upon the 
weight of the objection. 

In fome in fiances the legifhture has interpofed to deftroy the 
objeftion of incompetence, as applicable to the members of a com* 
munity. Thus by 3 & 4 W". c. II. parifhioners, other than fuchas 
receive alms(«), may be witnefTes in adtions in the courts atWeftf 
minder, or at the affixes, for money mif-fpent, or taken by church- 
wardens or overfrers of the poor. By 1 Anne, c* 18, inhabitants 
of counties, &c. may be witnefTes refpefling perfons, or corpora- 
tions, being obliged of right to repair bridges. By Geo . 3. 

c. 19, in a&ions on penal ftatutes, inhabitant^ of any place or 
parifli are good witneffes to prove the offence, notwithftanding the 
penalty being given to the poor, or otherwife, for the benefit of 
the parifh or place, provided the penalty does not exceed aoA 

Where a truflee, or executor, has no beneficial intereft, it 
feems clearly fettled that he may be examined as a witnefs. FtJi 
Lowe V. Jolljffe 9 I Bl . Rep . 365. Goodtitle v. 1 Velford 9 Doug • 139^ 

Even where there is an intereft there are feveral excepted cafes 
to which the objedion of incompetence does not extend. 

I (hall not enumerate the feveral grounds of exception which 
have been ftated in the books upon the fubjedfc, fome of which are 
founded upon the particular courfe of proceeding in courts of 
equity, and others (for inftance the remotenefs and infignificance 
of the intereft) are very difputable ; but merely advert to a few of 
,the raoft important and belt eftablHhed inftances. 

. The firft of thefe is, that an int&rffted witnefs fliall be admitted 
from neceflity* The necefltty here referred to is that which' arifes 

(a) This uee^rn it nthi^ for fitch peridot are very feUm rated, arc 

therefore In general not ireoatpeteqe. 

' Yi from 
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from the general ftate and order of fociety, and not that which is 
merely founded on the accidental want or failure of evidence in 
tiie particular cafe. Thus fervants and agents are allowed to prove 
th'e delivery of goods, or the payment of money, although by doing 
fo they remove the refponfibility originally incumbent on them- 
felves. . But where the aftion is againil die matter, on account of 
die negligence or mifeonduft of the fervant, the latter cannot be a 
witnefs for the former, to whom he is anfwerable over, without a 
releafe. Green v. New River Comp. 4 T. R. 589. 

A perfon robbed is, by mere conftruftion of law, without 
any ftatutable provifion, allowed to give evidence in an aftion 
againft the hundred, except in certain cafes provided for by fpecial 
afts of parliament. 

One of the grounds of the decifion in the cafe of Bent v. Baker , 
was the neceffity that a broker who had effected a policy, and who 
from the nature of his fituation mutt be the bed witnefs to many 
purpofes, and was the only witnefs who, from the nature of the 
thing, could fpeak as to any reprefentation made by him to the under- 
writers, fhould not be precluded from difclofing what was material 
in favour of the underwriters, and it was upon this point that Mr. 
Juftice AJbhurJi , who declined giving an opinion on the great ques- 
tion in the caufe, principally relied. 

^Another general exception is, that a perfon (hall not, by his 
own aft, render himfelf an incompetent witnefs, when a party has 
acquired an intereft in his teftimony, as by laying a wager on the 
event of the caufe. Bull. N. P . 190. This alfo was a point in 
die cafe of Bent v. Baker, in which Mr. Juftice Grofe obferved, 
that the broker who had effected the policy, and in whofe evidence 
another gained an intereft, fhould not, by his own aft, (of after- 
wards fubferibing die policy) deprive that other of the benefit of 
his teftimony. 

A third exception is, that where a perfon who is tendered as a 
witnefs, does every thing in his power to get rid of any objeftion 
to his teftimony, it (hall not be competent to the other party, by 
an obftinate refufal, to prevent his being examined. In Goodtitle 
v. Welford, Doug . 139; the devifee of a reverfionary intereft fur- 
rendered to die heir at law, who contefted the will, but the heir 
refilled to accept the funrender, and it was held that, as the wit- 
nefs had parted with his intereft, fo far as depended upon him, 
third perfons had a right to his teftimony, and the furrenderee fhould 
not deprive d\em of it, by refilling to accept the funrender. — So in 
Bent v. Baler , the broker had joined with the other underwriters 
in a bill in equity, for the purpofe of avoiding the policy ; bdt the 
defendant apd witnefs offered to pay the affured the cofts of die 
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fuit in'equity, and to procure the bill in equity to be difmiffed, a* 
to them, at their own expence, which offer the plaintiffs would not 
accept } this was held fufficient to remove any objefticm to his 
evidence, foanded on the fuit in equity. Mr. Juffice Butter, ftat- 
ing the propofition with which I have introduced this paragraph-.** 
In order to warrant the application of this principle, the nature 
of the refufal muft be attended to. If the witnefs has an intereft 
which he agrees to relinquifh in favour of the party, the party can* 
not, by his own refufal, defeat the teftimony ; but, on the other 
hand, he can never be required to concur in relinquHhing any 
claim, or intereft of his own, againft the witnefs. 

Where a witnefs has an equal intereft in the decifion either way, 
he may be examined. In Buckland v. Tankard, 5 T. R. 578, the 
acceptor of a bill called one Gregfon to prove that the plaintiff had 
no property iti the bill, but that it belonged to the witnefs, and had 
been merely delivered to the plaintiff to obtain payment for him ) 
which evidence was difallowed, on the ground that if the plaintiff 
fhould fucceed, the witnefs would be put to greater difficulties to get 
back the money, than if the plaintiff fhould be foiled by means of 
his teftimony. But in Ilderton v. Atkin/on, 7 T. R. 480, when the 
queftion arofe whether Barber, who received money from the de- 
fendant, was or was not intitled to do fo as agent for the plaintiff# 
if was held that Barber was a competent witnefs, being anfwerable 
either to the plaintiff or the defendant, although it was obje&ed 
that if the defendant recovered, the witnefs would be liable in ad- 
dition to the cofts of that a£tion. And in the fubfequent cafe of 
Birt v. Kerjbaw , 2 Eajt, 458, it was held that an indorfer of a bill 
was a competent witnefs, for the drawer to prove that he had re- 
ceived the money from him, and paid it to the indorfee, although 
it was admitted that if the plaintiff recovered, the witnefs would be 
anfwerable to the defendant for the cofts of the caufe; and the au- 
thority of Buckland v. Tankard, was difallowed . — There can cer- 
tainly be no difpute with refpe& to the principle, where the event 
is to the witnefs a matter of abfolute indifference 1 and it feetns to 
be going too far to c'onfider the probability of a greater difficulty 
in malting out the cafe on the one fide than on the other, as a clr- 
cumftance which affq&s the intereft ; but I do not fee how it is 
poffible to regard a witnefs as indifferent who has a preponderance 
of intereft on either fide, or to conceive that the ffighteft poffible 
intereft on the one fide, can either, in point of legal reafoning, or 
in refpefe to the probable motives o£ eonduft, be fuffered to coun- 
terbalance the greateft poffible intereft on the other } and if not, 
the* the flighted excels is as much a real intereft as if that excels 

.Y3 had 
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had been the only fubjed in difputet It is ibmetimes (aid that an 
interefted witnefs is admifiible in criminal profecutions ; but many 
cafes fuppofed to be founded upon this principle, in fad; proceed 
upon a different ground. The admiflibility of evidence in crimi- 
nal cafes is a fubjed to which I (hall prefently refer with more 
particularity. 

Though an intereft in the event of the caufe is in general necef- 
fary to the disqualification of a witnefs, and an intereft in the 
queftion propofed i's not fufficient, it does not follow that a witnefs 
is neceflarily incompetent who has an intereft in the event of the 
fuit, unlefs he has an intereft in eftablifliing the truth of his an- 
fwer to the queftion propofed. There are not many cafes to which 
this obfervation can apply, but the effed of it may be illuftrated 
by an inftance which I have heard ftated, without oppofition, iu 
the court of King’s Bench. Upon an indidment againft a town- 
ship, or an individual, for not repairing a highway, an inhabitant 
of the parilh at large is interefted in eftabliftiing the indidment, as 
he thereby exonerates himfelf *, therefore he cannot prove the fpe- 
cial obligation to repair, but he may prove the place in queftion to 
be a common highway, for to that extent his teftimony only in- 
duces a charge upon himfelf. 

In Fotheringham v. Greenwood \ Sir . 129, it was held, that if a 
witnefs thinks himfelf interefted in the queftion, though in ftrid- 
nefs of law he is not, yet he ought not to be fworn, and a cafe 
was cited where a perfon who owned himfelf to be under an 
honorary, but not a binding engagement, to pay the cofts, was 
held incompetent ; which dodrine was admitted in Tre/awnyv. 
Thomas , 1 H. Bl. 303. I cannot, however, avoid entertaining a 
doubt on the reditude of this opinion. It is agreed that a party 
in a caufe has a right to the teftimony of a witnefs to whom there 
is no legal exception. Whether there is an exception, founded 
upon an adual intereft recognized by law, is a plain and palpable 
objed of inquiry, but it is injurious that one man Ihould be 
prejudiced by the mere imagination of another \ that his claim 
fttould be repelled by the idea of an obligation in his favour, which 
obligation he will afterwards be unable to enforce. 

A releafe which deftroys all legal intereft is, as is perfedly fa- 
miliar, fufficient to induce the admiffion of teftimony, though 
the releafe is executed even after the witnefs is called. Thefe rc- 
leafes are often given by perfons under an expedation that thofe 
who have profited by their teftimony will not withhold their (hare 
of the advantage. An expedation of this kind is always open to 
obfervatiqn, a? it may influence the wilhes or afied the credit, 

though 
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though it does not exclude the teftimony of the perfon by whom 
it is entertained (/»). 

The interefts of the hufband and wife are fo identified in con* 
temptation of the Englifh law* that whatever exceptions, founded 
upon intereft, can be taken to the evidence of the hufband, will be 
equally applicable to that of the wife; 

And it is alfo a general rule* that the hufband and wife cannot* 
in either civil or criminal cafes, be allowed as witnefles either for 
or againft each other, a rule which is founded not merely upon the 
oonfideration of intereft, but upon a principle of public policy. 
Upon this principle it was ruled in an action brought by truftees 
for goods which had been conveyed to them for the feparate ufe of 
the wife, and were taken in execution for the debt of the hufband, 
that the hufband could not be admitted as a witncfs to prove the 
identity of the goods. Davis v. Dimvoody, 4 71 R, 678. 

This rule is fubjeCt to feme exceptions in criminal cafes, fn 
cafe of high treafon, the allegiance to the fovereign is confidered 
as paramount to the obligations of marriage, and the rule does not 
attach. Where a woman is forcibly married fhc is a witnefs to 
prove the fa£t, in an indi&ment againft her hufband, founded upon 
Ji. 3 Henry 7. c. 2. Lady Andley was allowed as a witnefs to 
prove that her hufband aflifted in committing a rape upon her; but 
the authority of this cafe has been frequently difputed; Mr. Juftice 
Butter obferves, that the wife is always permitted to fweaf the 
peace againft her hufband, and her affidavit has been admitted to 
be read, on an application to the court of King’s Bench, for an 
information againft the hufband for an attempt to take her away 
after articles of feparation j and it would be ftrange to permit her 
to be a witnefs to ground a profecutioxl upon, and not afterwards 
to be a witnefs at the trial. 

But an application for articles of the peace is founded upon the 
neceffity of immediate protection, it is a meafure merely caution* 
ary, and no legitimate inference can be drawn from the practice in 
fuch a proceeding, to a common law queftion of evidence. The 
circumftance of admitting the oath of the wife as a ground for an 
information, does not induce a much ftronger argument. Upon 
fummary and interlocutory proceedings the reprefentation of par* 
ties is continually admitted, whofe teftimony would be unqueftion* 
ably rejected upon a trial before a jury. A plaintiff is not only 
allowed to make an affidavit of a debt, in order to bold the defend* 
ant to bail, but the affidavit is in {general (with what propriety it 
is not material for the preftht purpofe to difeufs) conclufive, and 


(a) Tbs crfei which ha n beta MM pe/peCting the competence ofwfaci&i, art voy 
veil digefted by Mr. Peake. 

T 4 not 
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nftt.fubjeft to contradi&ion ; yet the evidence of the plaintiff can- . 
not be admitted to fubftautiate that debt upon the trial. The. de- 
fendant* again it whom an information is moved* may* by his oyrn 
affidavit, contradi£l the charge imputed to him. It might be thought ■ 
ftjange that he fhould be allowed to repel, by his . own affidavit, 
the granting the information, and yet be precluded from giving his. 
own evidence afterwards to’contradid it; but it would produce 
very confiderable furprife if any fuch evidence was offered. Mr. 

mentions the cafe of a criminal charge againft a hufband, for 
a pcrfonal injury to his wife, at Bury Affixes, 1784, upon which 
Ac judge recommended, jn his charge, that the bill fliould not be 
found, if unfupported by any other evidence than that of the wife, 
fince a caufe unsuitable for the public ear would come to trial, with 
a legal neceffity of die prifoner being difch^rged for want of evi- 
dence competent to go to the jury. But it mud be admitted, that 
if the point were otherwife disputable, ‘the opinion expreffed. by a 
judge in his charge to a grand jury, would not have a very con- 
fiderable influence in fettling it. I believe* however, that the evi- 
dence of a wife againft her hufband* upon a charge for perfonal ill- 
treatment, is in pra&ice now admitted. 

A cafe in which a wife was admitted to prove that a debt was 
duet not from the defendant in her caufe, but from her hufband, 
is often cited, accompanied with the propofition, that between other 
parries the wife may be admitted as a witnefs to charge her huf- 
band. &r, 504. Certainly if the hufband had no intereft in the 
event of the caufe, there could not be any objedfion to the evi- 
dence of the wife. 

There are feveral cafes in which perfons were not allowed to 
prove the faff of their being, or not being married. In one of 
them (Dale y. Jobnfon * Str. 568,) the reporter not inaptly makes 3 
query— for it is begging the queftism which is to be tried.. There 
certainly does appear an incongruity in holding that a perfon (hall 
pot be allowed to prove a fa&, upon the evidence, or non-exiftence 
of which, the competence, or incompetence to be examined der 
pqids ; and the cafe is involved in the dilemma, that if the parries 
gse married the ulterior confequences attach without further ques- 
tion;; if they are not married there. i| no objection to the competence, 

'Where a man- is. indi&ed fqr polygamy, the firft wife is not a 
^wful w>t nc< * to Support the fa& of her marriage, and confer 
quenriy the profession againft her hufband * hut the fecond wife 
Is a fafficicat wjtnefe to. prove the fecond marriage, which is 
merely a ori«upal and induces no relation between the parries, 

The do£trine of exclufion has been extended furtheft in the cafe 
«f Jht JEtsg v, tbt inhabitants of divider, % J. i?, 363, in orhich a 

woman 
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wopaan having been tenjoved as the wife of J. iT , the' htifbaad* 

upon his examination, denied having been previoufly married to 

any other perfon ; and it was held that another woman Arnold not 

be allowed to give evidence, of her having been previoufly married 

to him. Mr. Juftice Ajbburft faid, that the ground of the wife’s 

incompetency arifes from a principle of public policy, which does 

not permit hufband and wife to give evidence that may even tend 

to criminate each other. The objection is not confined merely to 

cafes where the hulband or wife are dire£tly accufcd of any crime* 

but even in collateral caufes, if their evidence tends that way, it 

ihall not be admitted. Now here the wife was fwom to contradift 

» 

what her hulband had before fwom, and to prove him guilty of 
perjury as well as bigamy, fo that the tendency of her evidence 
was to charge him with two crimes. However, though what (he 
then fwore could not be given in evidence on a fubfequent trial 
for bigamy, yet her evidence might lead to a charge for that crime* 
and caufe the hulband to be apprehended. — And Mr. Juftice 
Gre/e , the only other judge in court, concurring in that opinion* 
obferved, that the true and belt ground of obje&ion was not that 
of intereft, but was founded on the political inconvenience of 
caufing diffentions in families, between hulband and wife. Mr. 
Ghrtjlian , in his notes to Blachfione , after mentioning die above 
determination, proceeds to obferve that, “ if this be true a plain* 
tiff, or profecutor, may have the benefit of the teftimony of the 
one, and the defendant, or prifoner, cannot have the benefit of the 
teftimony of the other, becaufe the evidence of the latter would 
tend to charge the former with perjury. Surely in fuch cafes 
where the interefts of ftrangers are concerned, the furtherance of 
public juftice is a confideration far fuperior to the policy of mar* 
riage, or the domeftic ftrifes of the parties.” 

In the cafe of The King v. Frederick and Tracy , Sir* ropf, the 
defendants were indi&ed for a joint aflault, and it w&s infilled to 
examine the wife of the defendant Tracy as a witnefs for the oihev 
defendant, but there having been material evidence given againft 
the hulband, and it being a joint trefpafs, and impolfible to fepa* 
rate the cafes of the two defendants, in the account to be given 
of the traida&ion, the Chief Juftice refufed to let her be exa- 
mined. 

The rule concerning criminal proceedings is Hated by Gilbert** 
fellows: <* in all public profecutiong the party injured may ben 
witnefs, where there iq only a fine to the King, and no private 
advantage ta himfelf artfing by fucli a profanation; but if there bfe’ 
any advantage of private benefit to accrue by the profecution, the 
party is equally excluded w in * private a&iont 11 
- Q * This 
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, Ubi# exception of a private intereft does not exclude die tefti- 
monyof a perfon from whom goods are ftolen, though by ftatuto 
he ie entitled to a reftitution in eafe of conviction ; neither are pCr- 
foas entitled to reward* for apprehending highwaymen, burglars. 
Set. thereby disqualified from giving evidence. An informer en- 
titled tO the whole, or any part of a penalty, cannot be examined 
as a witnefs to fupport the information ; and many convictions be- 
fore juft ices of the peace have been fet afidc on account of this ' 
objection. 

The connexion of a private intereft with a public profccution 
has been formerly allowed as an objection in many cafes, which 
have fince been over-ruled. For inftance. a perfon from whom a 
note h$d been fraudulently obtained, was held by Lord Chief Juf- 
rice Holt, to be an incompetent witnefs to fupport an indictment 
for the fraud, for though die verdiCt upon the information could 
not be given in evidence in an adion on the note, the Court were 
fore to hear of it to influence the jury. Rex. v. Witting, Salt. 283. 
There are alfo feveral cafes in which it has been held, that per- 
jury could not be proved upon an indictment, by the evidence of 
the perfon againft whom it was committed. 

Alfo, that in an information upon the ftatute of ufury, the 
party to the ufurious contract could not be a witnefs,- becaufe that 
would be to avoid his own fecurities. 

but the authority of all thofe cafes is now deftroyed, and the 
fubjeCt was, after fome other dcciflons, contradictory to thofe 
already dated, very fully inveftigated by Lord Mansfield, in the 
Cafe of Abrahams v. Burn, 4 Bur. 2251, in which a perfon who 
had borrowed and repaid money upon an ufurious contract, was 
held a competent witnefs in a penal aCtion to prove the ufury ; and 
it was laid down as an eftablifhed rule, that the queftion in a cri- 
minal profccution, being the fame with a civil caufe in which the 
witnefs was intended, went generally to the credit, unlefs the 
judgment in the profecution where he was a witnefs, could be 
given in evideiye in the caufe where he was intended. It was alfo 
dated as eftabliflied, that where the matter was doubtful, the objec- 
tion foould go to the credit, and not to the competence. 

In (hat cafe the borrower had repaid the whole money, and there 
was no fecurity or pledge outftanding againft him, winch was 
partly retied upon in the decifion ; and fome expreffions foil from 
the Court, from which it might be inferred, that it-would be a fuf* 
ficient objection if the caufe turned upon points and tranfaftiens* 
which, if proved in another caufe, would avoid the debt. A cafe 
which happened fome time afterwards feems to admit the fame 
principle — an uncertificated bankrupt was sot allowed, as a witnefs, 

t* 
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to fupport a penal a&ion for receiving ufurious intereft fromhimfelf, 
not having repaid the money borrowed. MaJUrs v. Drayton , , 2 T.R* 
496. But this was prior to the full inveftigation which the do&rine 
of competence received in the cafe of Bent, v. Baker s and I .have 
already had occalion to allude to a fubfequent decifion, in which 
the contrary was exprefsly decided, upon the broad and intelligible 
principle, that the witnefs had not any intcrelt in the event of the 
caufe. Smith v. Prager 9 7 T. R. 60 (a). 

It may (till be queftionable whether the party grieved can be a 
witnefs to prove perjury, upon the ilatute 5 Eliz . r. 9, as by that 
ftatute the party injured is intitled to 10/. and as the ftatute gives 
the a&ion, to the party upon the offender being convi&ed, fuch 
conviction tends dire&ly to his intcrelt, and muft be* given in 
evidence in the a&ion, therefore the teftimoily feems madmiffible. 

In Howard v. Shipley, 4 Eajl % z8o, it was held, that a perfon 
was a competent witnefs to prove bribery at an election, although a 
fimilar a&ion had been brought againft himfelf, and he avowed the 
intention of availing himfelf of the indemnity given to a difeoverer. 

A perfon whofe name is forged is (till confidered incompetent to 
prove the forgery, unlefs he has a releafe from thofe who are in- 
ierefted in the validity of the inftrument, as is evident from daily 
praftice. An exception is dated in Bull • N. P. 289, where he is 
not dire&ly interested in the quedion, as in Wells 9 cafe, who 
was indidted for forging a receipt from A . — A. having recovered 
the money in an a&ion againd Wells 9 was admitted to prove the 
forgery. 

In a cafe at the Old Bailey, Sept. 1792, the obligor in a bond 
being indi&ed for altering a receipt for intered, fo as to make it 
appear a receipt for principal and intered, Mr. Baron Hotham held 
the obligee to be an incompetent witnefs, although he had obtained 
a verdi& invalidating the receipt, as judgment had not been en- 
tered up. If a fimilar point were again to arife, it might not be 
unimportant to confider, how the witnefs, in fuch a cafe, can de- 
rive any benefit from the convi&ion of the offender, as the gopds 
of fuch offender being forfeited to the crown, the witnefs is 
thereby deprived of the fruit of his verdi&, and lofes all chance 
of fatisfa&ion for his demand ; and it may perhaps be found, that 
the inadmiffibility of fuch evidence has been taken for granted too 
generally, without adverting to the difference of confequences 
which refult from its being received between one cafe and another. 

(«) la the King w. Bofton, 4 57s, fbe defendant, in a fuit in equity, pat fa an 

anfwer, upon which aa Sfliie was dire&ed, which came on to be tried at the fame aJIicea, 
with aa iodi&meat for perjury in the anfwer. The indidhnent came on firft for trial, and 
it was rated, that the plaintiff ia equity waa a competent witnefs to proie the penury. 

2 I havo 
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I‘have heard a learned judge afligii a reafon for not admitting a 
perfon, whofe name is forged to an inftrument, purporting to fub- 
jeft him to an obligation, viz. that though the crown acquires a 
right, by forfeiture, to the goods of the offender, it may not be 
allowed to fet up fuch a right in refpeffc of the particular obliga- 
tion, which, by the fame record that is neceflary to the title, is 
found to be a forgery. 


There are fome other points refpe&ing the teftimony of wit- 
nefies, which it may be at prefent proper to advert to. 

A counfel or attorney cannot be allowed to give evidence re* 
fpe&ing matters which have been difclofed to them confidentially 
in thofe capacities; by their clients : but with refpe£t to matters of 
fad which are in their own knowledge, they are equally admiffible, 
and are equally compellable to give their evidence, as other perfohs. 

In the cafe of The King v. Watkinfon , Str. 1112, it was ruled, 
that an attorney prefent at the putting in an anfwer by his client, 
was not compellable to prove that fad): on an indidtment for per- 
jury againft the client ; but the reporter makes a quaere, for this 
was a faft in his own knowledge, and no matter of fecrecy com- 
mitted to him by his client. An attorney is not compellable, upon 
a fuhpctna duces tecum> to produce papers with which he is intrud- 
ed by his client, as evidence againt his client, but ought upon re- 
- ceiving the fubpcena, to deliver them up to him. Rex v. Dixon> 
3 Bur, 1686. But an attorney having atteded a deed, and refufmg 
to give evidence thereof, was punifhed by attachment. Doe ex dem . 
Jupp v. Andrews , Cowp. 845. An interpreter between a party 
and his attorney, was held, by Lord Kenyon , to ftand in the fitua* 
tion of the attorney himfelf, in Madam du Barri s cafe, cited 4 
T. JC. 756. A perfon by profeflion an attorney*, and confulted 
confidentially, but not employed as an attorney in any fuit, is not 
within the exemption. Wilfon v. Raftall> 4 T. R. 753. Mr. Juf- 
ttwe Butter faid, “ This do&rine of privilege was fully difeufled in 
a cafe before Lord Hardwicke . The privilege is confined to the 
cafes of counfel, folicitor, and attorney ; but in order to raife the 
privilege, it mult be proved that the information which the adverfe 
party wilhes to have, was communicated to the witnefs in one of 
thofe chara&ers \ for if he be employed merely as a fteward, he 
may be examined. It is indeed hard, in many cafes, to compel a 
friend to difclofe a confidential converfation, and I fhould be glad 
if by any law fuch evidence could be excluded. It is a fubj eft of 
juft indignation when perfons are anxious to reveal what has been 
communicated to them in a confidential banner; and in a cafe 

mentioned 
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mentioned, in the argument where Reynolds, who had formerly 
been the attorney of Mr. Petrie , but who w& difmified before the 
trial of the caufe, wiflied to give evidence of what he knew tela* 
rive to the fubjeft, while he was concerned as the attorney ; I 
ftrongly animadverted on his conduft, and would not fuller him to 
be examined \ he had acquired his information during the time he 
a died as attorney! and I thought that the privilege of not being . 
.examined to fuch points was the privilege of the party, and not of 
the attorney, and that the privilege never ceafed at any period of 
time. In fuch a cafe it is not fufficient to fay that the caufe is at 
an end, the mouth of fuch a perfon is (hut for ever. I take the 
diftin&ton to be now well fettled, that the privilege extends to 
thofe three enumerated cafes at all times, but that it is confined to 
thofe three cafes oqly. There are cafes to which it is much to be 
lamented that the law of privilege is not extended ; thofe in which 
medical perfons are obliged to difclofe the information which they 
acquire in attending in their profcflional characters. This point 
was very much confidered in the Duchefs of Kingston's cafe, where 
Sir Cafar Hawkins , who had attended the Duchefs as a medical 
perfon, made the objection himfelf, but was over-ruled, and com- 
pelled to give evidence againft the prifoner.” After an interlocu- 
tory judgment was figned, and a writ of inquiry executed, in an 
a&ion at the fuit of an indorfee of a promiffory note, and the caufc 
compromifed, the plaintiff told his attorney he was glad it was 
fettled, as he had only given ten pounds for the note, and knew it 
was a lottery tranfa&ion ; the Court held that this cafe was not 
within the rule, that the difference was, whether the communica- 
tion was made by the client to his attorney in confidence, as in- 
ftru&ions for conducing his caufe,. or a mere gratis diBum. Cob- 
den v. Kendrick , 4 T. R. 431. The cafe mentioned in Bull, 
N. P. 284, where a defendant pleaded to debt upon bond, the J 
and 6 Edw . 6, againft buying and felling offices,. and upon the 
trial A. was produced as a witnefs to give an account upon what 
occafion the bond was given, and Lord Chief Juftice Holt refufed 
to admit him, becaufe he was privately intruded to make the bar- 
gain by both parties, and to keep it fecret — feems not to be law, 
according to die opinion in Wilfon v. Raftall. 

It alfo feems to be a neceffary confequence of the decifion in 
Wilfon ▼. Raftall, that the privilege of fecrecy does not extend to 
any communications made in the bufinef* of conveyancing, although 
the perfon employed therein may be an attorney; for it is not a cafe 
in which .an attorney has any fpecial privilege, of recognized cha« 
rafter, but he in merely referred to as a perfon of (kill in the bufi* 
neft required# 


In 
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1 n Wahm t. Sbefy, x T. R* 296, it was decided that a peffoit 
who had . given credit to a negotiable inftrument, by putting hit 
name upon it, could not afterwards be admitted as a witnefs of any 
feds to invalidate it ; but that decifion was over-ruled in Jordaine 
1. Lajhbrooke , 7 71 R . 60 1, in which it was decided that the in- 
dorfee of a bill dated at Hamburgh, for the purpofe of evading^ the 
Stamp duty, might be admitted as a witnefs to prove that it was 
drawn in England.. 

Lord Mansfield, hi Walton v. Shelly, and Mr. Juftice AJbhurfi f 
who differed from the reft of the court in Jordaine v. Lajhbrooke , 
relied in a great degree upon the maxim of the civil law, nemo 
Megans fuam turpitudinem efi audiendus . I conceive, however, the 
real principle of the maxim is no more than that a perfon (halt 
not found any claim, or defence, upon his own iniquity, and that 
it has no relation to the cafe of a witnefs, and, in fa ft, it nouft ill 
general be very difficult to conceive that a perfon would be inclined, 
as a witnefs, to ftate his own mifconduQ, in oppofition to the 
truth, unlefs he appeared to have fome motive for doing fo, con- 
nected with the event of rhe caufe. 

Mr. Juftice Lawrence, in Jordaine v. Lajhbrooke, faid, that as no 
earlier determination than Walton v. Shelly was to be found in fup- 
port of the point which was there decided, it muft depend upon its 
being fupported by the general principles and rules of law, applica- 
ble to the admiffibility of witnefles. “ Now” (he faid) “ I find no 
rule lefs comprchenfive than this, that all perfons are admiffible 
witnefles who have the ufe of their reafon, and fuch religious belief 
as to feel the obligation of an oath, who have not been convicted 
of any infamous crime, and are not influenced by intereft. What 
credit will be due to them muft depend on a great variety of cir- 
cumftances, and muft be decided on by the jury ; and I am not 
aware of any cafe folemnly decided, excepting that of Walton v. 
Shelly, in which a witnefs has been reje&ed as incompetent, but 
upon the ground of fome objection which may be clafled under one 
or other of thefe heads. Under none of thefe clafies does the wit- 
nefs in this cafe fall, and the conftant practice of examining accom- 
plices fiiews, that the mere circumftance of a man’s' reprefenting 
himfelf at having done things inconfiftent with common honefty, is 
not fufficient to rejeCt his teftimony, however it may weaken and 
impeach it.” 

It is faid that parents (hall not be received as witnefles to baf- 
tardize their own iffue : the proper application and extent of this 
rule, are (hewn by Lord Mansfield in the cafe of Goodright v. Mofs, 
Coup. 591. cited in the preceding fe&ion, “As to the time of 
birth the father and mother are the moft proper witnefles to prove 

its 
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it} butit its role, foundcdin decency, morality and policy, that 
they (hall not be permitted to fay, after marriage, that they have 
had no connexion, and that the HTue is fpurious.” In the cafe of 
The King v. The Inhabitants of Bromley, B T. R . 330, it was ruled 
that perfons who lave cohabited as hulband and wife, are compe- 
tent to prove that they were not married, and that their children 
are illegitimate} but it was faid by the Court, that fuch teftimony 
is open to great obfervation. 

SECTION XIII. 

Of Confijfion. 

\ 

It certainly is very reafonable that a party who, by his own ad, 
voluntarily difpenfes with any proof being made of a fad by which 
he may be affeded, (hould be fubjed to the fame confequences as 
if fuch fad had been adually eftablifhed by evidence ; but the 
reality of die acknowledgment from which any fuch conclufion may 
be drawn, and the extent to which the inference from it ought to 
be applied, are fubjeds which may deferve very conGderable deli- 
beration. 

It has often appeared to me, that a diftindion is not fufficiendy 
made between the adually admitting a fad, and the declining to 
conteft it ; that the one fliould be regarded as effedive, not only 
diredly and with refped to its immediate objed, but alfo that until 
it is {hewn to have been founded upon fome miftaken fuppofition, 
the fad which it imports (hould alfo be taken as eftablifhed, with 
refped to all its collateral and incidental confequences } while the 
effeds of the other (hould be confined to the immediate fubjed of 
it, and that the party who, from a conGderadon of the immateriality 
of the itatereft involved in any queftion, compared with the expence 
and rifque, declines contefting it, (hould only be bound by his ele&ioit 
fo far aa it goes, without being prejudiced in refped to any other pun- 
pofe. The diftindion between adually admitting a fad, andde- 
clining to conteft it, may be partly ijluftrated by the cafe of The 
J Queen v. Templeman, 1 Salk. 55. in which Holt , Chief Juftice, took 
q difference between a man confeffing an indidment, and hi* bring 
found guilty; that in the firft cafe a man may produce affidavits to 
prove fin affault upon the profecutor, in mitigation of the fine, 
otherwife where the defendant is found guilty, for ' the entry upon; 
a confeffion is only non vult contendere cum Domino Rege, hf fenitfi 
in gratiam curia. And in every Ather cafe I (hould conerivy it rea- 
fonable, that a formal ad of confeffion (hould not be carrie^ beyond 
it* immediate purpofe, fo as. to preclude, in otbcarefped^ the ap- 

plicatipn 
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plication of that juftice which wouid refuk from the rtal manifef- 
tation of the truth. But it has generally feemed to me, that 
Acre is a very ftrong difpofition to hold parties to the confe- 
quences of every thing Which can, even by implication, be re- 
garded as an acknowledgment} without giving an adequate at- 
tention to the nature of the a d from which fuch acknowledg- 
ment is inferred, to the difference between confcioufnefs and 
inadvertence, between acquiefcence on, the ground of immateri- 
ality or infignificance, and aflent induced by a certain perfuafion 
of the truth. 

There is very great utility and benefit in the pradice which 
allows a perfon, againil whom an adion is commenced, to 'pay a 
certain fum of money into court, fo that the plaintiff, if he proceeds 
afterwards, may proceed at the fame peril, in cafe he cannot 
eftablifh any claim beyond the amount of the money which he has 
fo paid, as he would have done, if he had had no claim at all ; but 
I think this benefit would be extended by giving effed to the dif- 
tindion that has been above alluded to, and where there may be 
two queftions, the one trifling and infignificant, the other material 
and important, which, upon examination, may eventually be found 
reducible to the fame principle, it would be defirable to allots 
party to relieve himfelf from the hazard of cofts with refped to the 
one, without his being thereby concluded with refped to all the 
inferences which may be referable to the other ; but the contrary 
dodrine appears to be. eftablifhed. In Tate v. Willan , 2 Eafi y 128, 
an adion was brought againft a carrier for not delivering goods of 
a greater value than 5/. according to an alledged agreement; the 
defendant had given notice that he would not be anfwerable for 
goods above the value of 5 L unlefs fpecially entered ; and it ap- 
peared that by the circumftances of the cafe, he was not liable to 
the adion, and that the notice excufed him from being anfwerable 
even to the amount of the 5 /. but the decifion was, that the pay- 
ment of that fum into court, was an acknowledgment of the con- 
trad as Hated; and therefore, as 'he was liable for the whole, if 
he was liable for any part, his acknowledgment (which, according 
to the principle above alluded to, might have been only confidered 
as a waiver of . his defence pro'tanto) of any part was not only ah 
acknowledgment, but a conclufivc acknowledgment and eftoppel 
for the whole. Without examining how fa V this decifion was ab- 
folutely neceffary, in confequence of the previous ftafe of pradice, 
1 may venture to fuggeft, that it is in the power of courts tocorred 
, the inconvenience alluded to, without overturning the precedent; 
4>y granting rules for defendants to pay money into court without 
fnjudia * and 1 -think it would certainly bfe defirable 4a allow a 
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party, as much as poflible, to' reftrain and limit the ground of dif- 
pute, without iubjeding him to demands for which he is really not 
anfwerable by doing fo. 

A judgment by default, or upon demurrer, is alfo confidered as 
amounting to an admiflion of the fadsftated in the declaration; 
and the effed of fuch admiflion feems to be fometimes carried fur- 
ther than the rules of legitimate reafoning will fairly warrant. 
Upon fuch a judgment the plaintiff is, without giving any evidence, 
intitled to damages ; but the damages are in general only nominal, 
unlefs adual evidence is given of the particular right upon which 
the claim is founded: but when evidence is given, it fliould 
appear to be open to every inquiry, with refped to the fads which 
it purports to eftablifh, fmee the acknowledgment is only of % 
right of adion in general, and not of a right in refped to thofe 
particular fads fo adduced in evidence. The cafe of De Gaillon V. 
' L'Aigle^ i Bof. Izf Pulm 368, has always appeared to me, upon this 
principle, rather incorrect. In that cafe the defendant pleaded 
coverture, to which there was a replication alleging circumftances 
to render her perfonally liable ; which replication, upon demurrer, 
was allowed to be good, and judgment was given for the plaintiff. 
Upon the execution of the writ of inquiry, the defendant gave evi- 
dence, that in the particular tranfadion brought forward, fhe had 
only aded* as agent for her hufband ; and the jury being of that 
opinion, gave a verdid for only nominal damages : but d new iiw 
quiry was awarded, as the court were of opinion that the evidence 
ought not to have been admitted, and that the only queftion to be 
decided by die jury was the amount of the debt, and that the quef- 
tion whether the debt were contraded by die defendant as agent for 
her hufband, or in her feparate capacity, muft be taken to be de- 
termined by the record. — Now I apprehend that a judgment by 
demurrer cannot fairly be carried further, in effed, than a judg- 
ment by default, except as to the^ftabJifhment of the point of law. 
By the judgment on the. demurrer the court had decided, that fuch 
fads as were ftated in the replication,, were a fufficient anfwer to 
the defence alleged by the plea'*, bui* whether any fuch fads did, 
or did not exift, was no further decided, than as a' demurrer is 
technically a confeflion of the exiftence of fome caufe of adion, 
upon which, as upon a judgment by default, the plaintiff without 
any evidence, recovers nominal damages ; but when adual evidence 
is introduced to raife thofe damages to a greater amount, there 
would be a terrible perverfion of judgment, if the particular fads fo 
adduced, were not open to examination : a perfon who demurred, 
or fuffered judgment by default, having* only in contemplation a 
debt of 40X. might be charged with a claim for 40,000/. which 
Vol. II. Z he 
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fa tal never beard ofj or with which he Had only been incident* 
•By conne&ed. Wherever particular evidence is introduced to 
fupport a claim on the one hand, that evidence ought, according 
to the principles of juftice, to be open to examination and contra- 
diction on the other (a). 

Ido 

(•) At the time of writing fome of the preceding obfervations y I bad Sn contemplation 
e cafe of Chamber! v. Marjball * then depending upon a motion for a new trial in the Court 
of Common Pleas of .'.ancatter* and fince determined in a manner contrary to my wiflies 
and expeditions. 

Bight defendants were fued upon a demand for feveral hundred pounds* and pleaded in 
abatement* that the promifei were made jointly with a great many other perfons. 
The fad was* that they were a committee appointed by the affociation of feveral 
friendly focietles, for the purchafe of provifions. From the multipl city of names 
inferted in the plea* it was impoflible to fubflantiate it by evidence ; but the real fad was* 
that the defendants were themfelves not liable, the contrad having been made before they 
were conneded with the inftitution. It was however held, that they were precluded by 
their plea* from contefting the particular demand fetup in evidence by the plaintiffs* in any 
other manner than by /hewing the joint liability of the other perfons named. Suppofing 
that they could have (hewn the existence of fome other contrad* made in conjundion 
with thofe peifons with the plaintiff* 1 fuppofe that it would not have been held that they 
could be fixed with any other debt* which in fad they did not owe. But admitting for a 
moment* that before any evidence was given for the plaintiff, he would be iotitled to a 
verdid unleft fome evidence was given by the defendant* to (hew the exigence of fome joint 
contrad with the other perfons named ; the queftion is* whether any adual evidence given 
by the plgintiff* to intitle himfelf to more than nominal damages* is not fully open to ex- 
amination and contradidion* it being perfedly evident that the fuppofed admiffion on the 
record* if there really is any fuch* is confined to a general caufe of adion* and has no re- 
ference to any particular fads which witnefTes may be adduced to prove. The decifions 
in that court take place at the chambers in town, of the judges appointed for the northern 
circuit. I had not an opportunity of attending the argument, but the following unfuccefs- 
ful obfervations were, upon fubmitting the motion for a new trial to the judge* who tried 
the caufe* offered to him in writing with per fed (inceritv* and with as much convidion 
of their accuracy* as the fituation and prejudices of an advocate cm ever allow to be en- 
tertained. u In cafe it fiiould be held that the plaintiff was inti tied to a verdid, without 
aoy evidence being given on either fide* it is fubmitted that an inquiry into the reality of 
the particular debt* attempted to be proved on the part of the plaintiff* was relevant and 
material with refped to the amount of damages. For other wife the damages mud either be 
nominal* or they mutt be for the amount dated in the declaration ; or they mud beentered 
according to the fuggeftion of the plaintiffs. Either of the two lad ftandirds cannot be con- 
tended for; the damages then mud be either nominal* or thev mud be the fubjed of in- 
veftigationjand if they are the fubjed ofinveftigatioo* they mud be equally fo to the plaintiff 
and the defendants* otberwife it would be competent* (as in fad was done in the particular 
cafe*) to A x them to an indefinite extent with refped to tranfadions which they had never aoy 
conned ion with* or with refped to debts which they had fully fatisfied forty years before. 
The evidence offered by the plaintiff is relevant or irrelevant $ if relevant* it is open to in- 
quiry and coorradidion; if irrelevant* it mutt be taken as if no fuch evidence had been given. 

If the defendants mutt in point of form be taken to have admitted a caufe of adion within 
the terms of the declaration* as in cafe of a judgment by default* or upon a plea of pleneai* 
minlftravit , it does not follow* that they therefore admit every particular caufe of adion 
within the fcope of the declaration* which* contrary to the adual truth of the cafe, is 
•fleeted or attempted to be proved on the part of the plaintiffs.— if in other pans of the work 
1 may be deemed to have taken too great a liberty, in oppofing my own fuggeftions to 

thw 
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I do not by any means impeach the cafes where the judgment is 
upon a prortiiffory note) and it is held unneceflary to prove the 
Egnature of it f for in thofe cafes the legal confefiion may hie fairly 
held to extend to the exiftence of the contraft declared upon. 
My obferv'ations apply not to cafes in which the nature of the pro- 
cedure renders evidence unneceflary ; but to thofe in which the 
queftion under confideration relates to the effe& of evidence a£tu« 
ally produced ; to cafes which cannot be fupported without tend* 
ing to the concluflon, that although fome evidence is neceflary to 
fupport the particular demand contended for, yet if any evidence 
is given, it muft be abfolutely decifive whether the fa£ts imported 
by it are correct or erroneous, unanfwcrable or capable of explana- 
tion, true or falfe. 

With refpefl: to extra-judicial acknowledgments, great caution is 
requifite in preventing their being carried further than their a&uai 
intent. The impreflion, which the party fuppofed to have made the 
acknowledgment intended to convey, ought to be ftri&ly attended 
to; a critical catching commentary upon accidental expreflions 
ought to be carefully avoided; the evidence by which the ac- 
knowledgment is fupported is often very fufpicious, as I have had 
occafion more particularly to obferve in a former feftion, and 
(hould be very fcrupuloufly examined : the mere circumftance of 
not denying a charge may make certain circumftances very reafon-* 
ably give the fame impreflion as the a&ual admiflion of it ; but this 
is by no means univerfal, and the nature and weight of the circum- 
ftances, and the motives for filence or denial, ought to be fully at- 
tended to. Much care ought efpecially to he taken in preventing 
any expreflions being regarded as an acknowledgment, which were 
only ufed as a propofal for accommodation. When it appears that 
parties have met for the purpofe of compromife, the evidence of 
any offer of accommodation is very properly excluded ; the danger 
confifts in withdrawing from obfervation the real nature of the 
converfation, or tranfa&ion, in which the fuppofed acknowledg- 
ment is alleged to have taken place. 

An actual payment is certainly the moft unequivocal mark of 


the didates of judicial authority, where my only poffible motive was an unbiafled opinion 
Vpon ‘he truth and juftice of the fubjed, I Should be more juftly open to a fimiiar accufe- 
tion when my retaining fentiments advanced in the behalf of a diene might lead to the im- 
putation of pertinacity. I was not concerned ih advlfing the mode of defence 3 but, apart 
from-all immediate conoedion with the caufe, d cannot but regret that, by the laws of 
England, eight men have the profped of fpeoding their lives in gaol, on account of a 
deot which they never had ahy thing to do with, merely beeaufe they had alleged, that If 
they owed any thing at all, they awed it in conjunction with other perfbni. 

Zi acknowledging 
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acknowledging the judice of a demand •, but fuch a payment is 
fubjeCb to repetition! when it appears to have been made by mif- 
take 5 and the recovery of money fo paid is one of the mod ordinary 
grounds of the common aCkion, for money had and received. In 
Malcolm v. Fullarton , 2 T. R* 645, it was ruled! that arbitrators 
were warranted in awarding a part of a fum of money, which 
had been paid by the defendant to the plaintiffs, (the aflig- 
nees of a bankrupt,) to be repaid. Mr. J. Fuller faid, he was con- 
vinced that the defendant was not bound by the payment, it having 
been made by midake ; the only payment (he proceeded) by which 
a. party is bound, is that which is made into court, under a rule 
of court 5 that is a payment on record, and the party can never 
recover it back again, (a) though it afterwards appear that he paid 
it wrongfully ; but that does not extend to payments between 
party and party. — If the a&ual payment, which is the drongeft 
mode of acknowledgment, can be defeated, by (hewing that it 
originated in midake, it mud follow a fortiori that any weaker kind 
of acknowledgment cannot properly have a more conclufive opera- 
tion. 

But it is obferved by Pothicr , that a confeflion can only be avoid- 
ed by (hewing that it was made under a midake of faft, and that 
it is not fufiicient to allege a miftakc of law. 

In a former publication I have had occafion to advert to the 
quedions, whether a perfon who had paid money merely under a 
midaken notion of legal obligation, was entitled to repetition \ and 
alfo whether a perfon who promifed to fatisfy a claim, knowing the 
fadls by which he was legally exonerated from it, but not knowing 
their legal confecjucnces, incurred an obligation by doing fo. My 
conclufions upon tliofe two points having been contradicted by 
fubfequent deciiions, I was induced very particularly to refume the 
confideration of them, and having met with the difeuflion of the. 
general fubjeCl of Miftsrkes of Law, by UAgueJftau , I had pro- 
pofed to offer the tranflation of that piece, together with my own 
obfervations upon the* particular fubjeCt, accompanied with fome 
general reflections refpeCting the grounds of legal reafoning and 
determination, as a detached publication, to which intention L 
made fome allufion in a note to page 306 of the preceding volume. 

It has lince occurred to me, that I might, without impropriety, in- 
clude thefe articles in the prefent Appendix, and they are accord- 
ingly fubjoined in a following number. 

With refpe& to the prefient fubjeCt, of a confeflion made 

(*) This cbfertadon does not at all affe& the queftion before adverted to, with lefpeft 
to the payment of money into court operating at a confffitan, beyond the amount actually 
paid. 


under 
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under the miftaken idea of legal obligation, I certainly adhere to 
the fentiments which I have exprefTcd in the eflay alluded to 5 and 
I think that the principle which militates againft inducing any pre- 
judice, from a mere miftakc of law, applies more forcibly to a bare 
confeflion, than to any other fubjeft. 

\ A fum total cannot, according to any fair principles of reason- 
ing, be regarded as more than the particular items of which it is 
corapofed ; and, therefore, when a perfon acknowledges generally 
the exiflence of an obligation, and it manifeflly appears that his 
only intention was to acknowledge the exiflence of certain particu- 
lar fafts, and a certain legal conclufion as refulting from thofe fa£t$, 
the cafe fhould be confidered precifely in the fame manner as if he 
had made the acknowledgment diftributively ; dating Separately 
the fa&s, and the legal opinion with refpc£l to them. If the fa£ls 
alone would not be Sufficient to induce an obligation, and the ob- 
ligation refultcd from the mere expreflion of an erroneous opinion 
with refpeft to the law ; it wouid alfo be Sufficient to prove, by 
other teftimony, the exiflence of the fatts, and to coniine the evi- 
dence of confeflion Solely to the opinion expelled upon the point of 
law 5 and thereby to conclude a perfon by every erroneous legal 
opinion which he had ever entertained. I fuppofe it will not be 
ferioufly contended, that in either of thefe two latter cafes the ob- 
ligation would attach; and the queftion in difeuflion aflumes and 
fuppofes the fa£l to be Sufficiently ascertained, that what was ex- 
prefled generally and conjunftively in the fir A cafe, proceeded from 
precifely the intention, as what is exprefled diftributively and par- 
ticularly in the Second. It will not be Sufficient to objc£t to this 
courfe of reafoning, as bearing the appearance of fubtlety, unlefs it 
can be alfo {hewn that the analyfis is not fairly conduced ; and if 
what is to be regarded as fubtlety of reafoning is to be excluded, 
the right courfe will not be to do the thing by halves, but to aik, 
what is the plain decifion of common juftice and common honefty, 
leaving all artificial reafonings out of the queftion ; and to confider 
whether one man’s ignorance of the law is a fufficient ground for 
fiibje&ing him to a prejudice, and entitling another, at his expence, 
to an adventitious benefit ? It certainly is very difficult to recon- 
cile the mind to the idea, that a miftaken notion of the law is 
alone, and independently of all confideration of particular circum- 
fiances, (and it muft be remembered that the argument is at j>re4 
fent wholly upon the general propofition,) an adequate caufe of 
legal obligation. , 

There are feveral cafes in which the Englifh law* afts upon the 
principle, that an error of law cannot induce any legal confe- 
rences, In the cafe of Lord Griffith cited in Wilkes' s cafe, 4 

Z 3 Burr* 



3*6 APPENDIX. [Numfc.XVL 

Burr . ajji, the Attorney General came into cpurt to confefs the 
errors affigned in a judgment of outlawry, and to confent to the 
reverfal. The Court told him his confeffing an error in law would 
not do 3 they muft judge it to be an error, and their judgment 
would be a precedent. In the caufe of Cox v. Parry , i T. R. 464. 
an infurance was made intended to cover certain goods of A ., and 
other goods of B . ; the infurance as to the goods of A . was void, 
his name not being inferted in the policy, as was required by an 
adt then exifting; the defendant paid into court fufficient to 
cover ’the lofs upon the goods of B . ; and it was confidered how 
far that could amount to an admiflion with refpedt to the goods of 
A . The fliort anfwer might have been given, that the payment 
into court admitted the general validity of the contra&, but merely 
confined the application of it to that fubjefl, with refpeft to 
which it was really obligatory ; but the decifion was upon the 
point, that paying money into court was an admilTion with refpedt 
to the fum paid, but no more. But in Y ate v. Willnn , above 
alluded to, Mr. Juftice Lawrence, referring to the cafe of Cox v. 
Parry , faid that it amounted to no more than this : that if the con- 
tract declared upon be illegal, the defendant (hall not give it effedt 
by his admiflion, becaufe no admiflion of the parties can conclude 

the court, to make them give effe£t to an illegal contradl. Now 

the illegality, m the cafe referred to, was nothing of a criminal 
nature, with refpeft to which the court, from a difapprobation of 
the objeft, refufes its affiftance to either party ; all that could be 
poflibly meant to be referred to by the imputation of illegality, was 
the mere want of circumftances fufficient to induce a valid legal 
obligation, and if the general fentiment of the learned judge is, 
as I conceive, corredt, it follows that an admiflion of obligation' 
which does not previoufly exift, has not the effeft of inducing any. 
Upon judgment by default, a defendant is intitled to the fame ex- 
ceptions as upon general demurrer , the defendant being bound by 
his fuppofed confeffion with refpedt to the fa&, but not with rc- 
fpeft to the law. 

The confideration of the general queftion, how far a perfon 
is bound by his confeffion arifing from a miftake of law, is wholly 
unaffeded by any queltions refpefting the proof by which any 
miftake may be eftablilhed 5 and which faft, like every other, muft 
be fuppofed to be ascertained or agreed before the queftion of law 
can arife. The confeffion itfelf, propgrly fpeaking, ought only to 
be regarded as primd facie evidence of the exiftence of h€ts f 
fufficient to induce the obligation which it imports, and as forming 
* prefumption open to explanation and contradiction. 

I do not by any means offer to impeach the do&rine, that a per- 
fon 
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fon {hall not difavow a contraft which he has entered into, on the 
pretence of having been ignorant of the legal confequences attach- 
ed to it. There his intention of entering into the definite contraft 
is completes and that intention includes the legal confequences, 
whether known or otherwife ; in the cafe of a confeflion there is 
no intention of contra&ing any new obligations but merely the 
expreflion of an erroneous opinions with refpeCt to an obligation 
f&pp'ofed already to cxift 5 and which, if it does not exift, there is 
no adequate reafon to create. In the iirft cafe, the party with 
whom the contra& is made, might be fubjeCted to prejudice if the 
obligation was not fupported ; for he had a right to rely upon the 
confent of the other party, to aflume all the legal obligations refult- 
ing from the nature of the contrail, and his own confent was 
purchafed upon the faith of that reliance. In the fecond cafe, the 
party claiming the benefit of the acknowledgment, is merely con- 
tending for a * contingent advantage, for which he has not given 
any confideration whatever. 

In the fe&ion upon hearfay evidence, I adverted to the quef- 
tion, of the confefiion of an agent being admitted as evidence 
againft his principal, and dated my reafons for conceiving that 
it could not be allowed. There is one cafe in which the declara- 
tion of a wife, that die had agreed to pay 5s. a-wcck for nurfing 
a child, was received againd the hufband, Lord Chief Juftice 
Pratt obferving, that matters of this kind were generally under 
the direction of the wife, Anon, Str. 527.; but this feems to 
be a mere anomalous decifion at Nift Prius , which ought not 
to have any effeCt in oppofition to the general principle, which 
is clearly edablilhed, that a wife’s declarations cannot be ad- 
mitted’ againd her hufband which has been carried fo far, as 
even to exclude the declarations of the wife fuing as execu- 
trix. Alban v. Prichett, 6 T. R. 6 80 {a). It has been held that 

the 

(b) The cafe of Avifon v. Lord ICtnnaird* rtferred to in t!»e fc&ion on Hearfay Evidence, 
is no jv reported. 6 Eafl, 188. The particular evidence objedted to was, that the plaintiiFs 
wife, being ill in bed, mentioned that fie had been at Manehrfter the week before to injure 
her life J that fie was very poorly when fie went, and not Jit to fo s and the court fcem 
to haveconfideredie as a cotemporary declaration. The argument partly proceeded upon 
the ground of breach of confidence between hulband and wife, for which there was certain- 1 
ly no foundation. Another point which the court a&ed upon was, that the plaintiff ex- 
amined a furgeon as to her appearance in point of health, on the day when the infuranct 
was effected j and he expreffed a favourable opinion, principally from the anfwers flic gave 
to hit inquiries ; and it was held bjf the court that this evidence being given on the part 
ef the plaintiff, let in the other evidence (fupf ofing it originally inadmiflible) on the part 
of the defendant. This point may reqaire a great deal of confideration, before the 
principle which it involves is adopted as a rule of law. 1 ft, Ifawitneft on the one fide 
Antes any thing in hit anfwcr which is not properly evidence } there being nothing ofcjec- 

Z 4 tionable 
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Ac admiffions made by an under-flieriff are evidence agairift his 
principal in an adlion for an efcape, becaufe he is anfwerable for Ae 
a&s of his under-lherifF, and the latter gives bondtohim for the due 
performance of his office. Yabjley v. Doble, x Lord Raytn. 1 90. Thefe 
reafons are not very fatisfaQory; for although a (heriff is anfwerable 
for the a£U of his uniler-flieriff, it does not follow that the declara- 
tion of the undcr-flierifF (except where it conftitutcs a part of the 
res gefta) is the proper evidence of thofe-ads, and the liability over 
is only an indireft and incidental confequence, the primary objeft 
of the aftion being to charge the flieriff perfonally, and his fecurity 
for reimburfement may probably be defedive. The argument 
would go to (hew that all principals are bound by the admiflion$ 
of the agents, againft whom they have a remedy over. 


tionable or objefted to in the queftion, I cannot conceive that that is fufficient to warrant 
evider.ee> which in its nature is illegal, being deliberately given on the other, id. The con* 
verfation fpoken to by the furgeon was a cotemporary aft, and the point which fsems to be 
decided is, that the giving evidence of a cotemporary, explanatory declaration, conftitut- 
ing a part of the ret gefta on the one fide, would let in explanatory or hearfay evi- 
dence, given of the fame tranfaftion at a fubfequent period by the other fide, which cer- 
tainly is very far from being a necefiary conclufion.— Mr. JylUce Lawrence faid, that if 
the evidence of what /he faid was Aruck out of the queftion, there would ftill be abundant 
evidence to /hew that the verdift was right. But I apprehend that if any inarimillible 
evidence is received, it is not fufficient, to fupport the verdift, to /hew that there was other 
evidence fufficient to warrant the jury on drawing the fame conclufion. It certainly would 
be no anfwer if the objeftion was taken by the good, but almuft obfclete, courfc of a bill 
of exceptions, a proceeding which is commonly declined partly from an apprehenfion of ap- 
parent difrefpeft, and partly from confidcrations of expence. The idea of difrefpeft is always 
difa vowed, and I believe upon a calculation of expence a fecund trial at Lancafter would at lealt 
be equal to the molt chargeable mode of making up the record. This cafealfo inclines me to 
exprefsa wi/h, which lhave very often entertained, that where a point of evidence is argued 
at Nifi Print, the queftion /hall be previoufty put down in writing ; and that a diftinft note 
in wilting (hall alfo be made, at the time of the points which are fubmitted to the jury. Tin; 
Bight lofsof time which would arife from writing the points, and reading them to the jury 
from the note, would in many cafes be very amply compenfated. The new trial in 
,■ Av'ifon v. Lord Kinnaird , was applied for, not only on the queftion of evidence, but upon 
a fuppofed mifdireftion of the judge, that if the jury thought that at the time of eftefting 
the infurancr, the immoral habit of excefiive drinking was fo rooted as to endanger the 
life of the plaintiff's wife, by its probable continuance, and this was known to the plaintiff 
at the time, it would avoid the infurance. But this ground was afterwards difavowed and 
removed by the report.*— 1 am fure J /hall not be fufpefted of meaning to convey the fiighteft 
imputation of any other intention, than that of communicating the moft full and faithful 
account of the trial; but having been prefect, and ftruck with the circumftance at the time, 
J can declare that if I have full and diftinft recolleftion of any incident which has 
occurred in the courfe of my life, it is of a direftlon to the effeft mentioned in the objec* 
lion* To defire a judge to take a particular note of a particular direftion, has often a 
teasing and irritating efteft, and may excite a reply of unintentional harihnefs, but a ge- 
neral habit which fiiould effeftuaily fecure / perfeft representation, appearing before the 
court in bank of the incidents at the trial, would have a more beneficial influence on the 
admin! fixation of the law, than that rapidity of execution which is often regarded as th^ 
fureft teft of excellence* 
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SECTION XIV. 

Of Prefumption - 

The examination included in a former fedion, of the principle* 
which regulate the burthen of proof, neceflarily produced a re-* 
ference to different cafes of preemption 5 the proper effed of pre- 
fumption being to confider the truth of a propofition, whether 
pofitive or negative, as fufficiently eftabliftied until the contrary is 
(hewn. 

In fome cafes the mere want of a prefumption on the one fide 
is a fufficient prefumption in favour of the other ; for wherever the. 
nature of a fubjed leaves it perfedly indifferent, whether a given 
fad does or does not exift, the party who founds his claim or his 
defence upon the exiftence of it, mull remove that indifference, and 
the oppofite party may rely upon the (ingle argument, that nothing 
appears in oppofition to him, and that de non apparentibus {9* noth 
exiftentibus eadem g ft ratio . 

Where the exiftence of one fad fo neceflarily and abfolutely in- 
duces the fuppofition of another, that if the one is true, the other 
cannot be falfe, as where connexion is inferred from pregnancy, 
the term prefumption cannot be legitimately applied : for the 
nature of prefumption is, that it does not require to be fubftantiated, 
but that it may be defeated by pofitive contradidion, according to 
the maxim that Jlabitur prafumptioni donee probetur in contrarium . 
The diftindion between prefumption and proof is, that the one 
may be falfe, but until (hewn to be fo, mult be regarded as true ; 
that the other (the fads upon which it is founded being admit*" 
ted) cannot be otherwife than true. 

In fome cafes, the inference of one fad which is deduced from 
another, is fo ftrong, or fo completely eftablifhed by legal authori- 
ty, that although it may really not be true, no argument or evidence, 
is admitted to the contrary. This is the fubjed which in the 
civil law is diftinguifhed by the appellation of prafumptio juris tsf 
de jtire> the nature of which is fully explained in the preceding 
treatife, and the principal fubjed to which it is applied is the 
force of a judicial ' determination, the fads imported by which are 
not open to contradidion, although they may be, and frequently 
are, in oppofition to truth. The prefumption that, when two mar- 
ried people cohabit together, and^there is no perfonal incapacity, 
the iffue of the wife are the iffue of the hufband,— the maxim, 
(when properly applied,) that the king can do no wrong*— are 

alfo 
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alfo of this description. Some preemptions are allowed and 
aded"upon, which are not really believed to have any foundation 
in truth, but are merely convenient fidions, introduced for ad- 
vancing what are fuppofed to be the purpofes of juftice; 
fuch are the prefumptions in favour of a right to lights, which have 
been enjoyed for twenty years, and other prefumptions, the 
offspring of modern pr?dice, /which were particularly adverted to 
in the preceding number : fuch is the prefumption that a fatis- 
fied term has been ' furrendered, which is admitted to prevent an 
adion of ejedment from being defeated by a formal objedion. 
The mode and forminwhich thefe laft prefumptions are introduced, 
are, by regarding them as an adual conclufion by the jury from 
the fads 5 but it is well known that fuch fads are not fuppofed 
to have any real exiftence. How far the fpirit of invention in this 
refped will be carried, it is impoflible to guefs. In Wilkinfon 
v. Payne, 4 T. R . 468. the plaintiff* brought an adion on a pro- 
mifiory note given him, in confideration of a fuppofed marriage 
with the defendant’s daughter. The note was objeded to, on the 
ground that the marriage was not legal, having been contraded 
by licenfe when the plaintiff was under age, and there being no 
perfon competent to confent ; it was alfo (hewn that the marriage 
could not have been folemnized after he came of age, the wife 
being confined to her bed from that time until her death. The 
judge left it to the jury to prefume a fubfequent legal marriage 
by banns 3 which they accordingly did. A new trial was applied 
for, but refufed. Whether the court, in their refufal, proceeded 
upon recognizing the propriety of the diredion, upon the dif- 
cretionary nature of their authority in the granting of new trials, 
or upon the fufficicncy of the adual marriage, (fetting the pre- 
fumption out of the queflion,) cannot be exadly afcertained, each 
of thefe grounds having been adverted to ; the firft of them how- 
ever was not diredly and explicitly avowed. Nothing can be more 
clear, than that a jury, profefling to believe the truth of a fubfe- 
quent regular marriage, profefTed to believe that which it was im- 
po Bible, according to the ordinary ftrudure of the underftanding, 
that they could believe in point of fad. If fuch marriage had 
taken place, the plaintiff muft have known it, being himfelf a party j 
and it is beyond all imagination that, knowing it, he (hould not 
have been in a condition to prove it. Lord Kenyon in that cafe 
alluded to another cafe before him, of Standen v. Standen, in which 
the jury prefumed a legal marriage, though there was itrong fuf- 
picion that there was not time Enough for the banns to have been 
publiflied three times % but the real decifion in Standen v. Standen 

4 proceeded 
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proceeded on the ground of difcrediting the witnefs who fwore to 
impeachliis own marriage. The principle adopted in Wilkinfon v. 
Payne is certainly very dangerous in its tendency, as it goes to 
fubvert the main foundations of the diftin&ion between truth and 
falfeliood. Many cafes muft occur in the adminiftration of juf. 
tice, where the wifhes of thofe who are to decide muft, from the 
nature of the circumftances, be in oppolition to the legal right} 
but if yre once begin to (hake the rule that the law is to command, 
and the judge to obey * if we once admit the propriety of profeffing 
to believe, as true, what we are aftually convinced is not fo 5 no- 
body can fay where the deviation will flop, and legal certainty will 
be facrificcd at the (hrine of judicial diferetion. 

The Engiyh law has feveral instances, eftabliflied by a£t of par- 
liament, of the preemptions of law (juris) mentioned by Pothier 9 
(that is, prefumptions which the law pofitively requires to be made, 
but which are fubjeft to contradi&ion by pofitive evidence,) prin- 
cipally in cafes of revenue and penal ftatutes. If a queftion 
arifes, whether a duty has or has not been paid ? whether a per- 
fon has or has not a given qualification ? it is generally required 
that the proof of payment or qualification (hall be incumbent 
upon the party, who is fubjed to any penalty or forfeiture on the 
oppofite fuppofition. 

By an edid of Henry II. of France , made in the year 155 6, cited 
DomaU b. iii. Tit . 6. it is ena&ed that, “ If a woman has con- 
cealed her being with child, and is brought to bed privately, and 
without any witnefs, and it be found that the child never was 
chriftened, nor had any public burying, (he (kould be reputed to 
have murdered her child, and be punilhed with death." Our 
ftatute, 21 James I. c. 27. anno 1623, which provides that, “If 
any woman (hould be delivered of any iffue, which,, being bom 
alive, (hould by the laws of tins realm be a baftard, and (he en- 
deavour privately either by drowning, or fecret burying thereof, 
or any other way, fo to conceal the death thereof, that it may not 
come to light whether it were bom alive or n&t, but be concealed ; 
the mother (hall fufFer death as in cafe of murder, except (he can 
prove that the child was born dead," is fo very fimilar to the pre* 
ceding edi£t, that it may reafonably be fuppofed to have been 
fuggefted by it. This ftatute, after refting a long time, almoft as a 
dead letter in the book, has been lately repealed, and -a more hu- 
mane difpofition has been fubftituted for it. The prefumption 
certainly is in its own nature too violent, as the fenfe of (hame, in 
cafe 0$ a child being born dead/may be attended to without facri- 
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The prefumptions of moft frequent occurrence are thofe in 
which, from certain eilabliihed fads, an inference is deduced that 
may or may not be true, but, the truth of which being much more 
comformable to probability than its falfehood, is regarded as fuf- 
ficiently proved, until the contrary is fhevvn. To induce this pre- 
fumption, the fads from which it is deduced fhould be either 
diredly eftabliflied, or themfelves deduced from other fads upon 
the fame principle of inference, fo that the ultimate prefumption 
may be conneded, either mediately or immediately, with fads 
ellabliftied by proof ; it being always a primary prefutoption that 
pofitive teftimony is to be regarded as true ; unlefs there arc fpe- 
cial reafons for diferedit, or at lead for doubt. 

The general principles upon this fubjed are very diftindly ex-* 
preffed by Domat as follows : “ The certainty or uncertainty of 
prefumptions, and the efFed which they may have to ferve as proofs, 
depends on the certainty or uncertainty of the fads from which 
the prefumptions are gathered * and on the juftnefs of the con-* 
fequences which are drawn from thofe fads, to prove the fads 
which are in difpute. And this depends upoii the connedion that 
there may be between the known fads and thofe which are to be 
proved : thus one draws confequences from caufes to their effeds, 
or from effeds to their caufes * thus we conclude the truth of a 
thing by its connedion with another to which it is joined ; thus 
when one thing is fignified by another, we prefume the truth of 
that which is fignified, by the certainty pf that which fignifies it ; 
and it is out of tlicfe different principles that figns, conjedures, 
and prefumptions are formed, concerning which there can be no 
certain rule laid down \ but in every cafe it will depend on the 
prudence of the judge, to difeern whether the prefumption be 
well or ill grounded, and what efFed it may have as a proof.” 

He further obferves that, cc every thing which happens naturally 
and commonly, is taken as true j and, on the contrary, what is 
neither natural or common will not pafs as truth, unlefs it be 
proved * and that from thefe principles it follows, that there are 
fads which pafs for true, although there be no proof pf them, and 
that there are others which pafs for falfe, unlefs they are proved.* 

Among the more general cafes of prefumption are thofe, that in-* 
nocence and fanity are to be prefumed, but that- guilt, fraud, op 
infanity, are to be proved* but as it very feldom occurs that thefe 
will admit of dired and pofitive proof, they are ufually eftablifhed 
by the proof of circumftanqes, which, being inconfiftent in their 
nature with the general and ordinary prefumption, induce thf 
facial and particular prefumption to the contrary, 

Although 
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Although guilt is in general to be proved, and innocence, to be 
prefumed ; a matter which, abftradedly taken, is unlawful, muft* 
upon the general ftatement, be taken to be criminal, and any par- 
ticulars which diftinguilh and excufe it ought to be fpecially 
{hewn. See Rex v. Bear , 2 Salk . 418. cc In every charge of mur- 
der, the fafl of killing being firjl proved , all the circumftances of 
accident, ncccifity, or infirmity, are to be fatisfadorily proved by 
the prifoner, unlefs they arife out of the cvicfcnce produced againft 
him; for the law prefumeth the fad to have been founded in 
malice, until the contrary appear; and very right it is that the law 
fliould fo prefume. The defendant, in this inftance, ftandeth upon 
juft the fame footing that every other defendant doth, the matters 
tending to juftify, excufe, or alleviate, muft appear in evidence be- 
fore he can avail himfelf of them.” Fofter's Difcourfe on Homicide* 
So, where infinity is once proved to exift, but a lucid interval is 
alleged to have prevailed at a particular period, then the burthen 
of proof attaches on the party alleging fuch lucid interval, who muft 
(hew fanity and competence at the period in queftion. Attorney 
General v. Panther , 3 Bro. Ch . 25. cited ante . 

Sometimes a preemption from certain fads is allowed for ge- 
neral purpofes, but is fubjed to particular exceptions. Thus, in 
refped to marriage, cohabition and general reputation are ufually 
regarded as fufiicieiit evidence, without any ncceffity for an adu- 
al marriage being proved ; but an exception prevails in the cafes of 
adions for adultery, and indidments for polygamy. 

Amongft other general grounds of prefumption, things are held 
to be legally and properly in their exifting ftate, until the contrary 
is Ihewn. If a perfon is in poffelTion of property, the prefumption 
is that he is the rightful owner. It is alfo a prefumption that 
things continue in their exifting ftate, unlefs there is evidence of 
an alteration having taken place. Thus where the iffue is upon the 
life or death of a perfon once Ihewn to have been living, the 
proof of the fad lies upon the party who afferts the death ; for the 
prefumption is, that the party continues alive until the contrary 
be (hewn. Throgmorton , v. Walton, 2 RoL Rep . 416. Wtlfon v. 
Hodges , 2 Eajl , 312. But what evidence (hall be deemed fufficient 
to encounter that prefumption, is a different queftion. It cer- 
tainly need not be dired evidence, and it is fufficient to (hew 
circumftances that rebut the general probability. In the cafe of a 
life infurance, the death of the perfon infured is fufficiently proved, 

• by (hewing that he failed in a (hip which has not been heard of 
for an unufual time. Patterfon v. Black, Park Inf. 433. The 
fame principle is applied in the cafe of infurance of a {hip. Green 

y. Brown , 
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t. Brawny 2 Str. 1199. Newby v. Ready Park 63. Sometimes 
the weight of the evidence may be affe&ed by the nature of the 
queftion in difpute. In Rowe v. Hajlandy 1 Black . Rep, 404. 
Lord Mansfield faid, that in eftablifhing a title upon a pedigree, 
where it may be neceffary to lay a branch of the family out of the 
cafe, it is fufficient to (hew that the perfon has not been heard of 
for many years, to put the oppofite party uponthe proof that he (till 
exifts. Many perfons go to the 1 Ettft or Wefi Indies , and are never 
heard of again. What is done in fuch a trial is no injury tp the 
man or his iffue, if he (hould afterwards appear and claim die 
eftate. In Harwood v. Goodrighty Cowp, 86. it was found by fpe- 
cial verdi£l,that a teftator made his will, and gave the premifes in 
queftion to the plaintiff, in error, and that he afterwards made an* 
other will different from the former, but in what particulars did not 
appear to the jury. The court decided that the devifee under the 
firft will was entitled againft the heir at law. Lord Mansfield in 
delivering their opinion faid, “ The duty of the court is to draw 
a conclufion of law, from the fafts found by the jury ; for the 
court cannot prefume any h& from the evidence dated ; preemp- 
tion indeed is one ground of evidence, but the court cannot pre- 
fume any faft. The ground the defendant reds upon is this, that 
it is uncertain whether the will be revoked or not, and where the 
heir at law claims, his title (hall never be taken away by an un- 
certainty. But this is all a fallacfy, for here the devifee does not 
fet up an uncertainty, but a clear title under the firft will and on 
the contrary, it is the heir at law who fets up an^ uncertainty 
againft her.” 

Sometimes an ordinary prefumption becomes an abfolute one, 
by excluding all the circumftances which are inconfiftent with the 
poflibility of its truth. In cafe of filiation, the iffue of the wife is 
prefumed to be the iffue of the hufband a , this prefumption may be 
repelled by pofitive evidence of incapacity, or non accefs \ but 
where neither of thofe fa&s appear, and, h fortioriy where they are 
excluded by proof, the prefumption of parentage becomes, a$ 
before obferved, a prafumptio juris Es* de Jure , and no evidence in 
opposition to it can be received. See the pleading of UAgueJfeau % 
upon this fubjeft, pofi . No. 19. 

In cafes of contraft where no particular evidence appears to 
&£ contrary, the parties are prefumed to have contrafted accord- 
ing to the general nature of the fubjeft, and the local ufage, if 
{here is any fuch, refpefting it. Jn cafe a perfon agrees to become 
tenant to another at an annual rent, without fpecifying any par- 
ticular term, the contract is, by operation of law, for a tenancy 

from 
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from year to year : therefore if there is evidence of die fubGftence 
of a tenancy, but no evidence of the terms of it, fuch a tenancy 
from year to year is prefumed,- until the contrary be fhewn ; it is 
alfo prefumed that the parties contracted, fubje& to the general 
obligations refulting from their refpe&ive characters. In cafe the 
commencement of the tenancy does not appear, and it is ufual in 
the country where it fubfifts for fimilar tenancies to commence oil 
a particular day, it will be prefumed that the teitancy in queftion 
commenced agreeably to the cuftom. If a perfon engages as a 
fervant in hulbandry, without any particular time being fp&cified, 
the effeCt of fuch general hiring is a hiring for a year ; and in 
queftions of fettlement where the particular hiring cannot be (hewn, 
but a fervice for a longer term than a year appears to have exifted, 
it is a fufficient ground for prefuming that it was under a yearly 
hiring, or at leaft a general hiring, which has the fame efiedt. See 
Rex v. Lyth, 5 T. R. 327. Rex v. Long Whatton, id. 447. 

There is a rule that omnia prxfumuntur rite effeaSa. Aland* 
lord inftituted an ejeftment againft his tenant for non-payment of 
rent, and recovered judgment by default. After he had been fe- 
veral years in poffeilion, a new eje&ment was brought on behalf 
of the tenant, on the footing of the original leafe. It clearly 
appeared that there was a forfeiture for- non-payment of rent} but 
it was inGfted that an affidavit of the rent being in arrear, and of 
there being no fufficient diftrefs (which was a neccffary proceed- 
ing in the firft eje&ment, in order to determine the leafe,) ought 
to be produced in the fecond, in order to repel the title founded on 
the leafe. And it was faid, that a court will not prefume any 
tiling in fupport of a judgment obtained by confeffion, or default, 
or in any other way than upon a trial of the merits. Lord Mans- 
field in the courfe of the argument obferved, that it was only 
ftated that there was no affidavit produced, not that there was no 
affidavit at all ; that all preemptions are dependent upon certain 
circumftances, and fuch circumftances are proper for the cqnfidera- 
tion of a jury. Befides the general prefumption, that the proceed- 
ings were regular and omnia folemniter a If a, here is a deeifive fatt 
ftated, that the defendant entered under and by virtue of the 
of parliament. And the cafe does not ftate affirmatively that 
the judgment was irregular, or exprefsly and explicitly ‘that thett? 
was no affidavit at all, or indeed any tiling whateViit to take off th& - 
general prefumption, which was immenfely ftrong the othet-ttayV 
Dorr. Lewis , I Bur. 614. 

Mo verbal evidence is allowed of what has been faid by aprifdnie*} 
when brought before a juftice of peace upon an accwfetioA ol 

tMvun 
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felony, utilefs it appears that his examination was not taken in 
writing; for as it is the duty of the juftice to take fuch examina- 
tion, it is prefumed that he has done fo, until the contrary is ihewn ; 
and if the examination is in writing, a parol account is not the belt 
evidence. Where a; perfon proved an original leafe made in the 
time of queen Elizabeth) and poffeflion in himfelf and thofe under 
whom he claimed, from 6 Ann . to 19 G. 3. the court held that it 
tought to be left to the jury, .with a recommendation to prefume all 
mefne aflignments. Earl v. Baxter , % BL Rep . 1228. Where 
truftees were required to convey upon A. coming of age, the 
jury may prefume a conveyance to him, as it was what they were 
bound to do, and what a court of equity would have compelled 
them y> have done if they had refufed 5 but it is rather to be 
prefumed that they did their duty. England v. Slade, 4 T. R . 682* 
This laft cafe however feems rather to have the complexion of a 
fi£tion, than of a real prefumption. With refpeCt to the general 
principle of prefuming a regularity of procedure, it may perhaps 
appear to be the true conclufion, that wherever a£ks are apparent* 
ly regular and proper, they ought not to be defeated by the mere 
fuggeftion of . a pofiible irregularity. This principle however 
ought not to be carried too far, and it is not defirable to reft upon 
a mere prefumption that things were properly done, when the 
nature of the cafe will admit of pofitive evidence of the fad, pro- 
vided it really exifts. 

It is a rule that omniaprafumuntur contra fpoliatorem . In Harwood v, 
Goodright , above referred to, Lord Mansfield faid, that the jurymight 
.have had evidence to prove an inconfiftentdifpofition,orcircumftances 
to lay a fair foundation for prefuming it to be fo, as fpoliation, or 
the like ; and again — In cafe the defendant had been proved to have 
deftroyed the laft will, it would have been good ground for the jury 
to find that, it was a revocation. In Cowper v. Earl Cowper , 2 P. 
Wtns . 720. .the plaintiff, as heir of his father, Spencer Cowper, claim- 
ed an equitable eftate which had been fettled Upon the firft mar- 
riage of Lord Cowper , brother of S . Cowper , upon the iffue of that 
snsyrriage, Spencer Cowper being heir at law of fuch iffue. On be- 
Jgjf iffue of a fecond marriage, it was contended that there 
flight . have been a releafe from Spencer Cowper to Lord Cowper \ 
W4$*$e*ctr Cpyjpmwas . the executor of. Lord Cowper , and had, 

deftroyed feveral papers, it was further 
99pt^dttjUthg$ the evidence and diftru&ionof fuch a releafe ought 
to be prefumed. The Slafter ofthe Rolls (Sir J* JeMl ,) with re- 
• of ' thf claim, obferved, that were he to con- 
fjot.^s fitting % in judicature, b>ut taking in all 
confiderations, fuch as honour, gratitude, private con- 

fciente. 
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(cience, Sec. he milft think the claim (hould never have been made*' 
With refpe& to die deftru&iou of papers, he faid the fwfts proved) 
certainly did give an unfavourable afpeft to the plaintiff’! claim, 
but did not go fo far as to bat it. After a very full e Summation 
bf the fads which Were proved, in order to eft»bli(h the charge el 
fpoiiation, he faid, “ That had there been the leaft pofitfafe proof 
of a releafe from Mr. Cov/per, he (hould have difmifled the bill, but 
when fuch a releafe or conveyance is only fuppofed or inferred 
from appearances, out of which the fupppfition does not ueceftarily 
or even naturally anfe, he could not but think the tide, though in his 
own opinion it (hould not have been fet up, was a clear and fubfifting 
one.” The mere non-produ&ion of written evidence which is In 
the power of a party, generally operates a$ a (hong prefumpdoa 
againft him. I hare adverted to this fubjed in the fe&ion on Deeds t 
I conceive that it has been fometimes carried too far, by bang 
allowed to fuperfedC the neceffity of other evidence, inftead of being 
regarded as merely matter of inference, in weighing the efie£fc of 
evidence in its own nature applicable to the fubjeflf in dlfpute. 

If the deftru&ion, or Withholding of evidence leads M a 1 
prefumption againft the party, to whom it is imputable, much 
more is the' fabrication (a), or alteration of it, calculated ,to 
induce the fame effed. It muft hifoever be remembered, that 
Whatever impropriety there may be in any fuch fuppreffion or fa- 
brication, the efted of it ought only to be applied tu die decifion 

of 


(«) Onte of iha grate ft and mod difficult point) in the Dttglti ciufe, erofe front Jirjiii 
tonoart having fabricated four letters, at received from La Mam the futgeon } aegefuft 
certainly Veiy fufpkioui , and calculated to induce a Along prefumption againft the general 
teradty of hii account. I believe the true conolufion, from all the dttumftances ia char 
caufe, to be that which wai drawn by the Houle of Lords in fupport of the filiation \ but it 


ia impofliUe 1 for gieat doubt not to hang upon a cafe aflfeded by fuch a tfrcmnftaace. 
This port of the cafe it the fubjeft of the firft of Mr. A ’• Stoats 9 * letters to Lord Ma*** 
field, in which he charges him with foftenlng the inference refulting from tbif ffcbrfca* 
don, and contrafts his conduct upon that oceafion with that whick he hadpbrfitfd in thtf 
Angkfea cafe, where he had laid it down, that If the certificate ofk marridge pmpOtfitafi 
to be a cotemporavy a St was a fabrication, the other evitynee in feppoitof the 
ought not to be believed. The fellowin| pjriTage contains Mr. fiidfe fibnatnt oMcrva^ 
lions upon this fubjedt. 

u 1 had been accuibmed to think, that in Judging open evidence, a AdfitfM ht* 
finite importance, in the ionftitution anl jnrifpfndenee of deary wcBregOlated fiat*, that* 


were certain rules eftablifeed, which In every cohn* find hi tutj country, dfindni eg 
»>oft invaluable guides forth* dlfcovety of thfth« P&idhttoL Wl&ii ft appeared thet c# 
the one fid* them wfti firffy M frmd t» Mtr dfdbfr ditefM forth fifth* «ddWn$fi»i 
cfpccitUy when that fergbry could bo tmwdl fiptoltl^hirtd, ndd dfl fiie dari hrhMfaOfiW* » 
trlvance ofWvety ptrftto #hdfc gdty* or khMbefitil wtt (hettyl* dflftf^lf* *■<*** 
otfe, rhavddlwtys tmddrftobd It to ftcweftaBBfiRMi rtOc, thdAdwHdeefOkeeid cMfififlL 
that fide of a* tpoAfi thoit umfa eatorto *** *«*>*» 

•' Ttotffinttf **««**&* fihfi 'dtl&ft* fifrfedr ***** ***** m m . i 
•fdifttrnineot and candour^U to make them otremdy fWfideosof flUttotfttdtoMfc 
VojvtL* A* , 9 $ 
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of the 'fa£fc in difpute, and a puniflimcnt Ihould not be • infli&ed 
under the name of £ preemption, when the fad fuppofed to be 
prefumed is not in truth believed. 

It is certain that evidence which is falfe will iometimes be re-' 
forted to for the purpofe of eftablifhing a fad that is true. Such 
condud is not only in the higheft degree Teprehenfible, but is in 
general (and very properly) attended with the greateft danger to 
thofe who refort to it. A ftrong circum ftance of this kind is 
mentioned in Cokds P. C, cap, 104. There were grounds for 
charging a man with the murder of his niece, but the body of 
the child was not found } die prifener being admoniihed to* 
find the child, brought another like her, who upon examination was 
found not to be the true child ; upon which, with the other pre- 
fumptions, he was convi&ed and executed, and afterwards the child 
appeared to be alive. This cafe affords a very proper ground for 
Sir Af. Hale's caution, not to convid of murder unlefs the body be 
found ; but ihould not produce too much intimidation againft con- 
viding upon prefumptive evidence (a.) 

As a general incident to all prefumptive evidence, it is requisite 
that it (hall have a proper foundation, and not reft upon mere 
fuggeftion or furmife. This was clearly illuftrated in the cafe 
of Goodtitle dem . Brydges t. Duke of Chatrdos , 2 Bur . 1065. 
Under a fettlement G , B. was tenant in tail in pofleffiori of 
certain lands, and tenant in tail in remainder of others, which had 
been limitted to his mother for her jointure. He fuffered a re- 
covery 5 and the jointrefs having lived feveral years, it was con- 
tended that a furrender from her for the purpofe of making a ten- 
ant to the praecipe ought to be prefumed, but the court decided to 
the contrary* Lord Mansfield faid — There are two forts of pre- 

tng to the fame conclufion with the forged evidence} parol Belli mo ny in fupport of it will 
be little regarded; the forgery of the written evidence enntaminatri the teftimony of the 
wltnefltt, in favour of the party who hat made u£c of that forgery, and noihipg will gain 
credit on foat fide, but either dear and conclufive written evidence, free from fufpicion, or 
the teftimony of fuch a number of refpe&able difinterefted and confident witneflea, fpeaking 
to decifive and clrcumftantiate 1, as leaves no room to doubt of the certainty of their 
knowledge, and the truth pf their afiertioni. 

. “ On the other hand, the proof of a forgery foch aahas bran defer 1 bed, moft alfo hava 
theafied to gain amoie ready admiflSon to the evidence of the other party. If that evi- 
dence be coafiftent, If It be eftabii&ed by the concurring teftimony of ( a crowd of witnefiea, 
and fwpported by various articles written and unfafpe&ed evidence, the bras of a fair 
grind will he totally in favour of the party producing foch authorities, and againft that, 
which bad been obliged to have rocourfr to the forged evidence.” 
f (e) herd Cob after mentioning the foft fiya* <c which cafe we have reported for a double- 
groat, ' 1 ft, tojadgctpthat they h cafe of life judge not too haftly upon preemptions; 
and, ad, to the true gad innocent man, that be never frek to excuk himftif by ftlfe or an* 
4 m mean* left thereby he, ofiMiog £od (thg father efewth), overthrow himfelf at the 
■ngkdhL'* 
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fumptions, one a prefumption of law not to be contradi&ed \ the , 
other a fpecies of evidence ; which latter muft have a ground to ftand 
upon, fomething from whence it is to arife. Where a peffon has power 
to fuffer a recovery, and thereby bar the eftate tail, omnia prafumuntur 
riti et folemniter a£ta, until the contrary appears, and it is reason- 
able that it {hould be fo, but if the contrary {hall appear, there is 
an end of the prefumption. So where the freeholder is a«tfuftee 
for the tenant in tail himfelf, and under his power and direction, 
it is a reafonable and juft caufe for prefuming, that every thing 
Was regularly tranfa&ed. So when the perfons interefted to objeft 
againft the validity of a recovery, have had opportunity to make 
objections to it, but inftead of doing fo, have acquiefced under it, 
and not at all difputed its validity, this is a prefumption that all was 
right and regular. But there can be no prefumption of the nature 
of evidence in dny cafe, without fomething from whence to make 
it, fome ground to found the prefumption upon. Whereas, here 
h absolutely nothing from whence to prefume. No fort of ground 
to build any prefumption upon. Mr* Jufticc, Wilinot faid, that he 
had no notion of a prefumption without fome fa&s or circum* 
ftances to found it upon. This would be inferring fomething . 
feen, from fomething not feen. Length of time alone is nothing 5 
the prefumption muft arife from fome fads, or circumftances 
arifing within the time. 

The fafts from which a prefumption is deduced, muft be fuch 
as are not merely confident with the propofition, which they are 
intended to eftablifh : for evidence, which leaves it indifferent 
whether a given fuppofition is or is not founded upon truth, is in 
effe& no evidence at all ; neither is a mere preponderance of pro- 
bability fufficient to conftitute a prefumption; although the con- 
fiftency of the faft confirms the aflent, to any a&ual uncon- 
tradidled teftimony in fupport of it, in the firfl cafe, and the pre- 
ponderance indicates the preference which, ceteris paribus ,. ought 
to be given, in the fecond. A prefumption can only be applied, 
when the circumftances are fuch as to render the oppofite fuppofi- 
tion improbable* The degrees of probability are very extenfive, 
and a confiderable latitude muft be allowed to the judgment 
applied to the circumftances of each particular queftion ; which, 
us it cannot be previoufly defined, is from its very nature 
fubjeft to be affefted by the variety of individual Sentiments. Con- 
fiderable attention ought to be paid to the confequences of the 
decifion, and to the effeft of error as # it may be committed on the 
one fide or the other, but this caption {hould not be fuffered to 
degenerate into exceflive, timidity. And where the judgment is 
fully and fatisfaQorily convinced, the condu& {hould not be in- 
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8uenced by the mete apprebenfion of a remote improbable cotw 
fingency, or the fuggeftion of fantfiful hypothelis. The efFeflE 
and weight of prefumption cannot be influenced by any confidera- 
tion more extenfively, than by the opportunity which the 
nature of the cafe affords, to fupport or contradi£t it by direft tes- 
timony. A perfon who tells his cafe on the argument, that certain 
.circumftances which he adduces, afford a prefumption of the 
exigence of a diluted fatt, is not entitled to any attention what- 
ever, if.he canfiot but be in a condition to give dife£t and pofltive 
evidence of die fa£i itfelf, fuppofing it to be true \ and on the othetf 
hand, prefumption may be regarded as equivalent to abfolute proof, 
when the party again ft whom it militates, cannot but be in a con- 
dition to defeat it by pofitive teftimony, if falfe. Where the in- 
confiftency of the admitted fa&s with an oppofite fuppofltion to 
that which is inferred, is abfolute and complete, fo as to amount 
to a moral or phyfical impoffibility, the term prefumption, as I have 
already obferved, is inapplicable, and it is a cafe of perfeft proof. In 
other cafes the ciiftence of a mere poflibility to the contrary may 
be fo flight that the grounds of prefumption will affedt the mind, 
with the fame convi&ion a* abfolute demonftration. Thus, to inftance 
the cafe of the controvcrfy between Marjb and Travis , if Robert 
Steve fis, in collating a given number of man uferipts of the New Tefta - 
ment % found one which he denoted by art arbitrary character, wherein 
there were twenty-four lingular readings in the Catholic Epiftles $ and 
Mr. Marjh afterwards found a manufeript having a fet of Angular 
readings, exadUy coinciding with thofe indicated by Stevens , it might 
be Ihewn (as it has been) that the fact of identity is only lefs than 
certainty by a degree, which it is almoft out of the power of lan- 
guage to exprefs, and to all pra&ical purpofes, the convi&ion 
refulting from this proportion becomes equivalent to certainty it-* 
felf. But let the degree of improbability be ever fo great, if in 
any the flighted cirCumftance a clear abfolute unanfwerable in- 
confiftency is (hewn, the fuppofition that was aflumed is entirely 
deltroyed (a). SuppoGng, for ihftancep.with reference to the fame 
controverfy, that it was abfolutely and completely proved, that in 
the manufeript of Stevens where K is wanting, U was not includ- 
ed in its room, and that in the manufeript of Marjb> U was in- 
cluded, the incompatibility would deftroy the ftrongeft poilible 
inference from the conformity. But then in proportion to the 

(a) Several cSrcvtnftances were adduced in the DvugUa caufe to (hew caufe that the child 
produced if the fen of lady Jane, wastn faft the child of one Mignow, which was taken 
from its parents by feme Grangers about the tine of the aflerted. delivery, bat the child of 
. SSigom had blue eyes, and thofe of the perfon wbo&bivth was in diipu’e were black. Thie 
differeotefoly eftabtifeed would wholly deftroy all. poffible evidence of coincidence, un- 
Ufa the colour of tKe eyei is fubje£ to change, which I conceive* is not the cafe. 

4 pofitive 
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pofitive inference of identity on the one hand, the oppofite 
evidence of incompatibility ought to be manifeft and unimpeach- 
able on the other, and if in (lead of its being fully ascertained, .that 
the U was not included in the manufeript of Stevens \ the cafe 
amounts to no more than that there was no a&ual notice that it 
was included, the argument of coincidence is not defeated, unlcfs 
it can be (hewn that it was impoffible that the U fhould be includ- 
ed, without having been noticed in making the collation, a fup- 
pofition which is not only deftroyed by its intrinfic weaknefs, but 
contradi&ed by Several pofitive inftances. Wherever, therefore, the 
pofitive known argument leads to a clear and fatisfa&ory conv- 
olution pn the one iide, it ought not to be deftroyed by the mere 
exigence of a circumftance not abfolutely accounted for on the 
other. 

Tlie following paffage from Burlamaqui on natural law, and the 
note which he Subjoins from the Bibliotheque Raifonee } afford Some 
important considerations upon this fubjeft.— When a truth is fuf* 
ficiently evinced by Solid reafons, whatever can be obje£ted againft 
it ought nqt to (tagger or weaken our convi&ion, as long as they 
are fuch difficulties only as embarrafs or puzzle the mind, without 
invalidating the proofs themfelves. Burl . There is a wide differ- 
ence between feeing that a thing is abfurd, and not knowing all 
that regards it $ between an unanfwerable queflion in relation to a 
truth, and an unanfwerable objection againft it, though a great many 
confound thefe two forts of difficulties ; thofe only of the laft order, 
are able to prove that what was taken for a known truth cannot be 
true, becaufe otherwife feme abfurdity mult enfue, But the others 
prove nothing but the ignorance we are under, in relation to fe* 
yeral things that regard a known truth. Bib. Rais . 

Therefore when a Series of fa&s diftin&Iy and unequivocally 
proved manifeftly tends to jone conclufion, and another fa& is pro- 
posed in contradi&ion to that conclufion, the mere inability to 
account for fitch oppofite faft, is not Sufficient to deftroy the inn 
ference deduced from the others, but the pofitive inconfiftency 
(hould be fully Shewn. If the fa£ts in Support of the conclufion 
are fully eftablifbed, and thofe in contradi&ion to it reft upon 
mere inference and probability, which unoppofed 1 might be fuff 
ficient to eftablilh their exiftence, this inference may not be 
Sufficient to deftroy the conclufion, unlefs it accounts for the fa&s 
from which (hat conclufion is drawn ; as a conclufion reful ting from 
certain fa&s on the one fide, cannot be Sufficiently encountered by % 
conclufion deduced from uncertain fa&s on the other. If the evidence 
in Support of the conclufion is free from the fufpicion of error and 
inaccuracy in its leading principles, but the relation of any inciden- 
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tyl circumftance of inconfiftency which is alleged againft it, may be 
fuje£fc to thofe imputations, it is more reafonable to adhere to the 
firft, than to be influenced by the laft, unlefs, as in the preceding 
cafe, the oppoflte relation is calculated not only to oppofe the con- 
clufion, but to account for the undifputcd fafts (a). Sometimes a 
Concluflon from circumftances may be fo forcible as to diferedit 
even the pofitive teftimony of a faft in abfolute contradi&ion of it, 
as for inftance, where a crime is fully proved to have been commit- 
ted, and the circumftances upon which it is imputed to the prifoner, 
cannot upon any reafonable fuppofltion be reconciled with his inno- 
cence, the evidence of an alibi is naturally attended with fufpicion and 
rliftruft, and requires a ftronger ground of reliance, than the or- 
dinary prefumption of the veracity of evidence. ' I fuppofe all argu- 
xnents of inaccuracy, from an indiftinftnefs in the obfervation of 
3 particular time to be out of the queftion ; for when the cafe may 
be reducible to that, it admits a lefs violent folution. 

The circumftances from which a prefumption is deduced, may 
be dependent or diftinft. In the firft cafe, all the fa£ts conftitute 
one entire chain, and a removal of any one of the links deftroys the 
Connexion of the whole ; in the fecond, the removal of any 
one circumftance leaves the effeft of the others fubfifting •, but the 
concurrence of fevcral diftinfl: and independent circumftances, 
leading to the fame conclufion, greatly increafes the ftrength of the 
whole, and each affords a mutual fupport and corroboration to the 
other. It is judiciouily obferved in Butler's Analogy, that pro- 
bable proofs, by being added together, not only increafe the evi- 
dence but multiply it ; and that unlefs the whole feries of things, 
which are alleged in the argument he had before adduced, and every 
particular thing in it can reafonably be fuppofed to have happen- 
ed by accident, then is the truth of it proved in like manner, as if 
in any common cafe numerous events acknowledged were to, be 
alleged in proof of any other event difputed ; the truth of the event 
difputed would be proved not only if any one of the acknowledged 
pnes did of itfelf clearly imply it, but though no one of them 
fingly did fo, if the whole of the acknowledged events, taken to- 
gether, could not in reafon be fuppofed to have happened unlef* 
the difputed one were true. 

l«) The following cafe which has fallen 1 under my obfervation, is partly conne&ed 
with this reafoning s A, being in company with B. t had his pocket picked of three 
guineai 5 B. told C. father triumphantly, that he had picked A* s pocket ot' 4 guineas. 
This was ftated by a court of quarter- felons to the jury as an inconfiftency, which. 
deAroyed the prefumption of guilt j but fuppodng theie to be a faifehood, or inaccuracy 
with refped to the number mentioned by or an inaccuracy with refpedt to C.’s relation, 
the variation in that refpe& did not deftroy the prefumption, or rather conclufion arifing 
from A faying, that he had picked the pocket tf A, 
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In the preceding obfervations, the fatts from which the con- 
cluGon is drawn are aflumed to be clear and undifputed *, if Some 
fatts naturally tending to one conclufion are clearly ascertained 
and others which are in themfelves ambiguous would conform to 
fuch conclufion, fo that a given fuppofition would render the whole 
connetted and confident ; there may be in general Sufficient 
ground to infer, not only the cxiftence of the conclufion in queftion, 
but the true expofition of fuch ambiguous fa$s, as aTe confident 
with that conclufion 5 and Sometimes, even, if all the fatts taken 
Separately may be equivocal, but their union leads in one point of 
view to a clear and didintt conclufion, and flvws a relation and 
conncftion, but no reafonable ground can be fuggeded for a Simi- 
lar concurrence to that which attually exifts upon a different fup- 
pofition, fuch fatts may mutually and reciprocally receive a pro- 
per expofition, by the general concurrence of the whole, efpecial- 
ly where the conclufion is unoppofed by other fatts, which are 
indicative of a different conclufion. The prefumption of a fa tt 
which is deduced from feveral undifputed circumfhnce*, is fome- 
times more fatisfattory than the pofitive evidence of the fad itfelf, 
which may be open to miftake, or mifreprefentation, and it is clear, 
that a well conneded chain of circumdances is of all evidence the 
ieaft fufpicious in point of veracity, for it is the evidence which is 
lead capable of being fabiicatcd with dfed. 

But it often requires great judgment and diferetion to trace with 
propriety the connedion between the cxifting circumdances, an*d 
the prefumption which is applied to them •, and there is no enquiry 
in which rapidity and precipitation may be more frequently detri- 
mental. I have already obferved, that a prefumption is not def- 
troyed by the mere difficulty of accounting for any incidental cir- 
cumdance, provided the other circumdances which are undifputed 
neccffarily tend to the conclufion in difputc. On the other hand 
a prefumption is not to be hadily formed, from the difficulty of 
explaining the caufe and reafon of exiding circumdances, unlefs 
the whole of the fubjett with which thofe circumdances are con* 
netted is fufficiently feen. This applies more drongly, when the 
difficulty is to account for the non-exiftence of fatts, which might 
be reafonably fuppofed to exid upon a different fuppofition from that 
which is aifumed. There is no poiilt upon which jprefumption is 
more material, than in aferibing to particular condutt, motives and 
difpofitions which cannot be feen, and can only be inferred from the 
fatts that are feen, and the probable motives by which they may 
be occasioned ; but it will often be very fallacious, to reafon upon 
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the motives or dilpofition of others, without a molt perfect view of 
all the circumftances with which they are connected. 

In the Douglas caufe, feveral queftiotas were proposed with re* 
fpedt to. the motives of lady Jane, in doing or not doing particular 
a&s, fuppofing the filiation to be real. In anfwer to one of the 
queftions, Why did Ihe not bring evidence of the children being 
really hers ? It is truly obferved, that it is difficult to fay what is 
the propereft manner of ading, before the event points out the in* 
convenience of a&ing in one manner rather than in another, and 
even ignorance can reafon better after the fa&, than wifdom can 
before. Towards the clofe of the cafe are the following obferva* 
tions. If the defender has not been able to account for every 
particular in the conduft of his parents, the fault lies in the nature 
of things, The attack made on the condu£t of the defender’s 
parents, has obliged him to explain it upon fuch motives as natur* 
ally infer their innocence, which mull be conclufive againft an 
argument which aflumes for its bafis their guilt. The poflibilities 
which run through the purfuer’s reafoning op this head, are an* 
fwered by probabilities : and although it is abfurd to demand, and 
impoflible to anfwer, why em a&ion in itfelf indifferent was done 
in one way rather than another, yet the defender hopes that he 
hath left no part of his parents’ conduct unaccounted for. The 
preemption for innocence fupports the account he hath given : 
and the purfuers have perverted all principles of common fenfe, in 
order to wreft a natural behaviour, to an unnatural prefumption of 
guilt. The fallacy of their argument has forced them to rieftroy 
under one head, what they had reared under another \ to confound 
things and terms in their nature mod oppofite \ and to proceed in a 
perpetual rotation, inferring a crime from circumftances of con- 
duit, and explaining that conduct by the afiumed principle of a 
crime committed. In other words, they were guilty, therefore 
they a&ed fo : — they a&ed fo, therefore they were guilty. The 
trifling objections raifed to the manner in which the defender’s, 
parents afted, down to their arrival in Parrs, have been ftated and 
refuted ill the preceding part of this cafe. The circumftances. of 
their fortune account for the retirement, not myftery, in which 
they lived there : and the genuine, unvaried, parental tendernefs 
with which they treated the defender from the hour of his birth, 
till that folemn confummation which their dying behaviour gave 
to his date of filiation, is more than a fuffieient anfwer to the cri* 
ticifms, not arguments of the purfuers. The temporary motives 
which arife from particular chara&ers-, and particular .filiations 
are too undetermined, to become the foundation of a legal decifion. 

But 
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But if the defender’s cafe even ftood on this iffue, he would be 
warranted, from the moft undoubted evidence, to affirm, that the 
conduct of his parents was fair, natural, and unaffeAed, if they are 
fuppofed innocent ; but forced, unnatural, and affcAed upon the 
purfuers’ unjuft aiTumption, that they were guilty of an impofture ” 
One inftance adduced in the civil law, of a light and infufficient 
ground of prefumption is, where a guardian who had no eftate of 
his own, is found to have enriched himfelf during the tutelage of 
his ward. This circumftance does not warrant any inference^ 
that the acceflion of fortune has arifen from mifapplying the pro* 
perty of the ward. Nec enim pauperibus indujlria vel augmentum pa- 
trimonii quod labor ibus et rnultis cqftbus quaritur interdicendum . L. lo. - 
Cod. Arb . Tutel. 1 have in an inferior court known the circum* 
ftance of five guineas having been ftolen from one man, and the 
fame amount being about the fame time fpent by another, allowed 
as a fufficient prefumption to warrant a conviAion of felony. 

By the Roman law, if a father and fon perilhed at the fame time 
by (hipwreck, or in battle, and there was no diftinA evidence to 
ascertain which of the two died firft, the prefumption was, that 
the fon died firft, if under the age of puberty, but that if h# 
was above that age he was the furvivor* upon the prin- 
ciple that perfons under the age of puberty, are lefs robult 
than adults ? but that after palling that period, a younger per* 
fon had more ftrength than an elder. But this rule was fubjeA 
to fome exceptions for the benefit of mothers, and in fupport 
of the rights of patronage and fiduciary bequefts. This point 
arofe upon the death of General Statnuix and his daughter, 
mentioned in the cafe of the King v. Dr. Kay. i BL R. 640, the 
property being claimed by the brother of, the daughter’s mother, 
ppon the prefumption that Ihe had furvived her father } the deci* 
fion in the cafe reported was upon a collateral point, and the qtief- 
tion was never judicially determined. In Mr. Fearnt s pofthumous 
works, there is a very elaborate difeuffion of the fubjeA, in which 
his conclufion feems to be, that the prefumption of the daughter’s 
furvivorlhip could not be fupported. This fubjeA came before 
{Sir William Wynne , as judge of the Prerogative Court, in the cafe 
of Wright v. Netberwood , 6 May, 1793, upon a queftion refpeAing 
the implied revocation of a will by marriage, and the birth of a child, 
of which I have inferted a note to the cafe of Lugg v. Lugg, 2 Salk . 
{93. The father and child having perifiied together by (hip wreck, 
the learned judge faid, that with # rcfpeA to the priority of death, 
it had always appeared to him more fair and reafonable in thefe 
unhappy cafes, .to confider all the parties as dying at the fame in* 
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ftant of time, than to refort to any fanciful fuppofition of furvivor- 
Jhip,on account of the degrees of robudnefs. 


SECTION XV. 

Of the Authority of Res Judicata. 

The principles which regard the effe& of a judicial determina-f 
tion, are very well explained in the feftion upon that fubjeft in the 
preceding treatife of Pothier . It is highly requifite for the purpofes 
of fecurity, that a certain authority fliall be eftablifhed for the con- 
clufive determination of litigated queftions, but the particular mode 
of conferring and executing fuch authority, mud be a matter of 
poiitive regulation. The judgment which is entertained in parti- 
cular inflances, may be and often muft be founded upon errone- 
ous reafoning, but as the fubjeft, wherever it refrs, mult ultimately 
be fubjeft to human infirmity, the imputation of iuch error ought 
not to be regarded as an impeachment of the authority, unlefs 
applied in its dire£ correftion, according to the regular courfe of 
an appellate procedure. 

The great principle illuftrated by Pothier , with reference to the 
civil law, and which is in its nature applicable to every other fyftem, 
is, that what has been regularly decided by a competent tribunal, 
with regard to the fame fubjeft, and the fame caufe of difpute, 
and between the fame parties, or thofe fucceeding to their rights, 
and in refpett to the fame chara&er fliall be conclufively regarded 
as true. 

The recent cafe of Outram v. Alorewood , 3 EaH y 346 (in which 
it was ruled that a defendant who pleaded in bar to an a£tion of 
trefpafs, a right to get coals by virtue of an ancient deed, was 
bound and eftopped by a verdi£t in a former a£tion in which his 
wife, under whom h* claimed, had made the fame defence, and in 
which iffue was taken upon the identity of the land), affords a very 
inftru&ive view *of the application of fimilar principles, according 
to the law of England . The following arc fdme of the paffages, in 
the very learned and elaborate judgment of Lord Ellenborough upon 
that occafion : <c A recovery in any one fuit upon iffue joined on 
matter of title, is conclufive upon the fubjed matter of fuch title ; 
and a Qnding upon title in trefpafs not only operates as a bar to 
the future recovery of damages, for a trefpafs founded upon the 
fame injury, but alfo operates by way of eftoppel to any a&ion 
for an injury on the fame fuppofed right of poffdfio^ And 

it 
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it is not the recovery, but the matter alleged by the party, and 
upon which the recovery proceeds, which creates the eftoppeL 
The recovery bf itfelf in an a&ion of trefpafs, is only a bar to the 
future recovery of damages for the fame injury; but the cftoppel 
precludes parties and privies from contending to the contrary of that 
point or matter of fa&> which having been once diftin&ly put in 
iflue by them, or by thofe to whom they are privy in eftate or law, 
has been on fuch iflue joined folemnly found againft them. The 
judgment which is the fruit of the a&ion, can only follow the par- 
ticular right claimed, and the injury complained of, and can con- 
clude no further than the exiftence of the right, the injury thereto, 
and the compenfation due for the fame. A judgment in each 
fpecies of a&ion, from one in an a&ion of trefpafs, to one upon a 
writ of right, is equally conclufive upon its own fubje& matter, by 
way of bar to future litigation, for the thing thereby decided* It 
feems clearly agreed (in a cafe cited), that the party was eftopped 
as to the very iflue found againft him, but not as to other matters 
confident therewith. The cafes are, in our opinion, as well upon 
the reafon and convenience of the thing, and the analogy to the 
rules of law in other cafes, decifive, that the defendants are eftopp- 
ed, by the former verdift, and judgment upon the fame point, from 
averring that the coal mines now in queftion are parcel of the coal 
mines to which they claim a title under the deed.” 

The identity of the ful>je& and caufc of the demand, is always 
a matter of averment and evidence. And therefore, where a per- 
fon brought an a&ion upon a declaration for goods fold, and de- 
livered, and upon a promiflbry note, and upon executing the 
writ of inquiry, gave no evidence as to any goods, it was ruled, 
that he was not precluded from maintaining another a&ion 
for goods, although the fame demand might have been fupported 
in the former a&ion •, but Lord Kenyon truly obferved, that it was 
a cafe of great delicacy, and the court muft take care not to tempt 
perfons to try experiments in one a&ion, and when they fail, to 
fufFer them to bring other a&ions for the fame demand, and the 
plaintiff who brings a fccond a&ion ought not to leave it to nice 
inveftigation, to fee whether the two caufes of a&ion are the fame 
or different, but he ought to fhew beyond all controverfy, that the 
iccond is a different caufe of a&ion from the firft, in which he 
failed. Seddon v. Tutep, 6 T. R. 607. So where all matters in 
difference had been referred to arbitration, it was ruled that a party 
was not prejudiced by the award with refpe& to any fubje&, that 
had not been fubmitted to the conflderation of the arbitrators* 
Ravee v. Farmer , 4 T. R* 14 6. Goligktly v. Jellicoe % cited, ibid. 
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Not onlyis an actual adjudication binding upon the parties, but 
cfaft where a perfon who had paid a debt, but upon being fued for 
it, could npt find the receipt, and paid it over again, it was ruled that 
he' could not afterwards (having recovered the receipt) maintain 
an aftion to recover it back. Marriott v. Hampton , 7 T. R. 269. 
A fimilar cafe was cited, in which there was an oppofite deter- 
mutation, and Mr, Juftice Lawrence obfcxved, that if that cate was 
law, it went the length of eftablilhing. this, that every fpecies of 
evidence which was omitted by accident to be brought forward at 
atrial, may Hill be of avail in a new aftion, to overhale the former 
judgment } which was too prepofterous to be ftated. Lord Kenyon 
has ruled at Nip Prius, that even where a party, upon being fued, 
paid the money demanded, at the fame time protefting that it 
was not due, he could not fuftain an aftion for the repetition of it. 
Brown v. M'Kinally, 1 Efp, Caf. 279. In a former cafe, an aftion 
had been brought by the indorfee, again ft the maker of a promif- 
fory note, who, after interlocutory judgment figned, paid part 
of the money, and gave a warrant of attorney for the refidue, 
and afterwards brought an a$ion to recover back the money 
which he had paid, giving evidence that the plaintiff in the former 
a&ion had notice of the note being given on an illegal confident 
tion, to which it was objefted, that the a£tion was in effect to put 
the fame fum in litigation a fecond time ; but Lord Kenyon over- 
ruled it, on the ground that the money had been paid under a 
comprotnife, and not under the judgment of a court, The cafe 
came before the court, upon a queftion refpeQing the admiffibility 
of evidence, entirely collateral to the nature of the demand ; and a 
rule for a new trial was refufed, no notice being taken of the objec- 
tion to the caufe of a&ion. Cobden v. Kendrick, 4 T. R. 431. It i 5 
very difficult to reconcile this determination with that which 
afterwards took place in Marriott v. Hampton s and indeed it 
a perverfion of terms, to call an indulgence in point of time, with 
refpeft to the payment of part of the money demanded, a com- 
promife, fo as to annul the payment of a part, when the payment of 
the whole would have been conclufive. The decifion of Marriott v. 
Hampton was certainly contrary to the moral juftice of the cafe, 
as between the parties } but the decifion feems fairly to refult from 
the correft principles of law, fo far as regards the money paid in 
confequencc of the aftion. Perhaps the point, that the money paid 
before the a&ion brought, might have been reclaimed,on the ground, 
that the party by bringing hi; adion had difavowed it as a pay- 
ment of the debt, would, if it had been made, have fairly juftified a 
verdift againft the defendant retaining the unconfciexttioos ad- 
vantage which he had acj^ured. 

In 
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In Walker v. Witter, Doug. 1. an aftion was brought on a 
judgment in Jamaica, in which it was incidentally obferved, that 
courts not of record, or foreign courts, or the courts of Wales,h*vt 
not the privilege of their judgments not being controverted. The 
cafe of Sinclair v. Frazer, before the Houfe of Lords, was cited, in 
which it was part of the refolution, that the judgment of a court in 
Jamaica ought to be received as prtma facie evidence of the debt, and 
that it lay upon the defendant to impeach the juftice thereof i but that 
refolution as well as the obfervation in Walter v. Witter, was extra* 
judicial and collateral to the decifion. But in Herbert v. Cook , Durn* 
forts note to Willeis Reports , 36. a plea to a declaration in debt 
on the judgment of an inferior court not of record, that the caufe 
of a&ion arofe without the jurifdi&ion of the inferior court, was 
upon demurrer adjudged to be good. Lord Mansfield faid, that 
the argument how fat the party was precluded after judgment, from 
alleging that the caufe of a&ion arofe out of the jurifdi&ion,was not . 
applicable ; for the demurrer admitted the fa&, fo that it appeared 
on the record, that there was no caufe of a&ion within the jurifdic- 
tion. But with deference, I (hould conceive that if the defendant was 
precluded from alleging, that the caufe of a&ion did not arife within 
the jurifdi&ion, his a&ually making fuch an allegation could not 
reafonably be fupported, and therefore thatthe fi&itious admiffion of 
the truth of a plea, which arifes from denying its fufficicncy, did 
not warrant getting rid, by a fide wind, of the principal queftion? 
whether a new perfe& and indcfeafable caufe of a&ion, independent 
of all queftion refpe&ing the re&itudeof the original judgment, did 
not arife by virtue of the judgment itfelf. In Galbraith v. Neville, 
mentioned in a note to the third edition of Douglas , Lord Kenyon 
exprefled ftrong doubts refpe&ing the do&rine advanced in Walked 
V. Witter , which was maintained on the other hand by Mr. Juftice 
B uller. I conceive that there is no other inftance in which it has 
been judicially decided, that the judgment of a court not of record % 
or of a foreign court, was not conclufive, with refpe& to the point 
decided, fo far as the fuit contained proper parties and incidents 
to have given it a conclufive effe&, if the court had been of record \ 
and many' cafes which have been decided refpe&ing prize caufes, 
are dire&ly in fupport of the oppofite propofition. The cafe of Mofes 
V. Macfarlane , a Bur . 2005. which I am next to mention, did not 
turn upon the circumftance of the inferior court, not being of record. 

In that cafe the plaintiff had indorsed to the defendant four 
promiflory notes under forty {hillings each for a particular purpofe* 
the defendant fued the plaintiff upon them, in the court of con* 
fcience and obtained judgment, under which he received the 
amount ; and an a&ion of money had and received, was fuftained 

for 



3$6 APPEND IX. [rtitmb. XVf, 

for recovering it back again. The cafe is a valuable one, fo far 
as it expounds the important principles upon which that right of 
a£kion depends ; but, as a precedent upon the immediate point, 
that a fum of money paid under the direct authority, of the judg- 
ment of a court of competent authority, may be reclaimed as un* 
duly paid, it dirc&ly militates againft every principle that can be 
applied to the fubjeft. The decifion gave great diflatisfaftion 
when it was pronounced, and I conceive -it would clearly now not 
6e regarded as an authority. I have obferved in an eflay in the 
aftion for money had and received, upon the arguments adduced in 
fupport of the decifion, and have had the fatisfaflion of finding 
my view of the fubjeft confirmed, by that of Lord Chief J. Eyre* 
(of which I was not aware at the time of my own examination), 
in Philips v. Hunter , 2 H. B. 402. I have often thought, what I 
perhaps may be cenfured for fuggefting, that Lord Mansfield was, 
*in the cafe of Mofes v. Marfarlane , in rather too great hafte to 
promulgate the principles which he had imbibed from the condiElio 
indebiti of the Roman law, and that he applied them in a cafe 
where that law had clearly interpofed the exception, that propter 
attftoritalcm rei judicata repet it io cejfat. Ff. Mandat , 59 . 

The rule that a judgment can only be conclufive between the 
parties, or thofe deriving title under them, is very fully eftablifhed, 
and in general it can be admitted even as evidence only between fuch 
parties ; but to that there are fome exceptions, which are referred 
to below [a). In our law, as in the civil law, the fame perfon 19 
only barred when fuing in the fame right, therefore a perfon who 
has fued as adminiftrator, and is barred, may have an a£tion after- 
wards upon the fame obligation as executor, for although the 
plaintiff 1 was in truth executor at the time of the prior a&ion, his 

(tf) A judgment is evidence againft other parlies, whenever the matter iodifputeis a 
qneftion of public right, and all perfons (landing in the fame fituation are affedleci by it, ' 
and it is evidence to fupport or defeat the right claimed : thus a verdict finding a preferip. 
five right of tything * j the right of a city to a toll f ; the right of ehetton of a church, 
warden}; acuftomary Tight of common 5 the liability of a parift to repair a particular 
load § } a public right of way ||, or the like, is evidence for or qgamft the cuftom, or 
tight, though neither of the litigating parties a;e named in, or claim under thofe whoaro 
partita to the record. Peake* 1 Evidence, %d. Ed. 40. As to the righ of the reverfioner or 
remainder-man, to give in evidence a verdift in favour of the tennor or tenant for life. 
ITu Pike t. Crouch , 1 Lord Rrym. 750. Rujknvorth v. Counteft of Pembroke , Hard, 47a. 
Cilb, Ev. 35. 39* A verdict againft one femnt of J. S., as to the mafter’a right of 

fiftery is evidence, but not conclu five evidence againft another fervent, maintaining the 
fame right. Kimerjlty v. Orpe, Doug. 517. 


* Gifb. Ev. 36. f Ciy cf London v. Clarke , Carth. iSi. 

t Bony v. Bdnner, Peakes, N. P, 1 56. $ Bex ? . St. Paneras , ibid, a 19. 

| SnJ ». 1 lUfl , , J j. . 
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miftaking his remedy does not prevent his maintaining his true 
adion. Robinfon’s cafe, 5 Co. 33 * a * 

In Incledon v. Burgefs , l W. and M. I Sh. 27. Camb. 166. cited 
in the before-mentioned cafe of Outram v. Morewood, the quedion 
arofe, whether after an adion by one plaintiff, and plea of pre- 
scription with judgment thereupon for the defendant, the judg* 
ment was an eiloppel againft traverfing the fame prefcription, in an 
adion brought by the fame plaintiff jointly with another perfon i 
but the point was not decided, judgment having been given on a 
collateral objedion. One of the points eftabliftied in Outram v. 
Morewood , was that the former verdid againft the wife was an 
eftoppel againft the hufband claiming in her right. In Ingram v. 
Bray, 2 Lev. 210. the defendant as bailiff of J. S. made cog- 
nizance for taking a herriott, to which it was pleaded that A . and. 
B. as bailiffs of J. S.,had formerly made cognizance for the fame 
herriott ; and it was ruled that the plea was not good, without 
alleging that the cognizance was made by the aflent of J. S. 9 
as it might have been by a flranger without his privity. 

It is cftabliflied by feveral cafes, that a judgment in one adion 
is a bar in another adion of a different nature ; fo that the fame 
caufe of adion fhall not be brought twice to a final determination : 
and the fame caufe of adion is where the fame evidence will fup- 
port different adions, although the adions may be grounded on 
different writs. See Kitchen v. Campbell , 3 WilJ \ 304. S. C. 
2 Black . 827. by the name of Kitchen v. Campbell , in which it was 
decided that a verdid for the defendant in trover was a bar in an 
adion for money had and received, for the mogey arifing from 
the. fale of the fame goods. See alfo the feveral cafes there cited. 
But the propolition, as dated in the preceding cafe, is properly 
qualified fo as to be confident with the dodrinc contained in 
feveral authorities, that where the point has not been brought 
to a final determination in the fird adion, but the plaintiff failed 
from the mode of adion not being adapted to the nature of the 
claim, a judgment for the defendant in the fird adion was no bar 
to the plaintiff in the fccond. 

Where an adion of debt was brought upon an obligation, in 
fhe condition of which there were two points to be performed by 
the obligor, at the requed of the obligee, and the defendant pleaded 
in bar that the plaintiff had made no requed, upon which the iffue 
was found for the defendant, and afterwards the plaintiff brought 
another adion upon the fame obligation, and the defendant 
pleaded the former adion in bar an8 not by way of eftoppel % the 
opinion of the court was, that it was a perpetual bar to the obliga* 

tion. 
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the verdiQ being in force, although the obligation was for* 
feited for the other point* -Djjrr, 371. 3 . I conceive however that 
that determination would not apply to excluding an adion upon a 
fubfequent breach $ but only to bar any adion for a caufe exifting 
* when the former was brought. The principle, that if the fubjed 
matter has been once properly in judgment, the cafe (hall not be 
again open to difculfion, on account* of the Hating a ground of 
decifion not before adduced, is iiluftrated by the cafes of Greats 
bead v. Bromley , 7. T, R, 45$. Schumman v. W*eatherheart 9 1 Eafio 
537. in which it was held that after an application to fet afide an 
annuity, for non compliance with the provifions of the annuity 
ad, had been difmifled, the application could not be renewed, by 
making objection's not before entered into. In the firlt of thefe 
cafes. Lord Kenyon obferved, that the ad of parliament gives a 
fummary jurifdidion to the court, to be exercifed according to a 
known legal diferetion, and that they could not govern their dif- 
cretion better than by analogy to the proceedings at common 
law ; where if an adion be brought, and the merits of the ques- 
tion difeufled between the parties, and a final judgment obtained 
by either, the parties are concluded, and cannot canvas the fame 
queftion again in another adion, although perhaps fome objedioft 
or argument might have been omitted to be (a) urged upon the firft 
trial, which would have warranted a different judgment. But 
relief was afterwards given in with refped to the fame annuity, 
in the Court of Chancery. See Bromley v. Holland , 7 Vef. 3. 
‘The queftion, how far a court of equity is authorized to refeind 
an inftrument, after an ineffedual application for the purpofe in 
a court law, where there are no equitable circtimftances, and the 
court of law has full concurrent authority, was not difeufled with 
that particularity which the importance of it would feem to re- 
quire. 

In cafe of ejedment, a verdid in one caufe is not conclufive 
in another; but this arifes from the fiditious quality of the 
adion, and from the real parties not being recognized fo far as to 
let in this objedion. The judgment, however, is conclufive in 
an adion for mefne profits between the real fubftantial parties to 
the firft caufe, fo far as regards the pofieflory right neceflary to 
maintain the adion. But (according to the paflage already quoted in 
thfefedion on Records), the judgment, like all others, only concludes 
the parties as to the fubjed matter of it. Therefore beyond the time 
)akl in the demife it proves nothing at all, becaufe beyond that time 

r 

(4) Theft words srt odt in the report, but the fubjeft matter requires them to he fop* 
|ttod, ts order urfupportthe fenfc of die context* 

the 
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the plaintiff has alleged no title, and need not prove any. As to 
the length of time the defendant has occupied, the judgment proves 
nothing, nor as to the value. Apltn v. Parkin , a Bur . 665. 

With refped to decifions which operate in rem , the judgment is 
binding againft all perfons, upon the ground that all the world are 
parties to the proceeding. 

This doftrine has been principally applied in the cafe of condem- 
nations in the Exchequer, and in cafes of prize. It is perfedly 
familiar, that a judgment of condemnation in the Exchequer is 
conclufive as to the property againft all the world. There has’ 
been a confiderable difcuflion upon the queftion, whether the fame 
effed was applicable to condemnations by commiflioners of excife. 
In Hettjhav) v. Pleafance , 2 Bl. Rep. 1174*. the Court of Common* 
Pleas, upon the ground of a diftinftion between courts of record 
and other jurifdi&ions, were of opinion that it was not; but there 
•were fevcral preceding cafes cited in Gahan v. Maittgay , infra, to 
the contrary ; and in the fame cafe is cited a fubfequent decifion 
by Lord Mansfield at Ni/i Prius , .in a cafe of Dixon v. Ccok, which 
was removed upon bill of exceptions into the Exchequer Chamber* 
but never brought to judgment, in fupport of the conclufive effe£t 
of the condemnation. I11 the cafe of Gahan v. Maingay , Ridge- 
nvay, &c. The fubjeft received a very elaborate difcuflion in* 
the courts of Ireland. It was decided in the Court of Exchequer* 
that the condemnation of fub-commiflioners was not conclufive* 
which decifion was received in the Exchequer Chamber, by the 
Lord Chancellor aflifted by the two Chief Juftices; and all the 
cafes bearing upon the fubjeffc, were* very fully and diftin&ly 
taken into confideration. The diftinftion with rt fpc& to a jurif- 
diftion of competent authority, not being of record was (hewn, to 
be without foundation. The Lord Chancellor obferved, that the 
Ecclefiaftical Court is not a court of record; the Admirality 
Court is not a court of record ; the Prize Court is not a court of 
record ; yet was it ever heard that the juftice of a fentence pro- 
nounced by the Ecclefiaftical Court, or the Admiralty Court, or 
the Prize Court, upon a matter confdfledly within their feveral 
jurifdiftions, was ever queftioned upon the trial of a collateral 
a&ion for damages in any of the fuperior courts. It never yet 
was confidercd, (except in Heti/haw v. Pleafance) that the judg- 
ment of a court of competent jurifdi&ion, could be queftioned in 
a collateral a&ion, in which it was pleaded or given in evidence* 
merely becaufethe court, in which the judgment was pronounced* 
was not a court of record {a). . * 

In 

(«) In the comfe of his judgment, his Lord (hip faid, “ It has been urged at the bar, 

YqL'II. Bb that 
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In Scott v. Shearman, 2 Bi Rep , 977. It was contended that 
flthough a judgment of condemnation in the Exchequer was con* 
clufive with refpeft to the forfeiture of the goods, it did not pra- 
ted the officer from his mifbehaviour in an an a&ion of trefpafs \ 
that though conclufive in rem> fo that the right of the crown to 
the goods fhould never be contefted again, it was not conclufive 
in perfinam , in cafe the owner could prove that they were in fad 
not feizable, and ihould bring an a&ion for damages , but the 
contrary was decided, as the only poffible ground that the plaintiff 
could rely upon, in the cafe before the court, which was unaccom* 
panied by misbehaviour, or any unwarrantable violence, was, that 
the goods were not in truth liable to be feized. The application 
of the fame dodrine to a condemnation by commiflioners, was the 
principal point in Gaban % v. Maingay, Lord Carleton taking notice 
that the foie ground of the adion was the illegal feizing and 
carrying away the plaintiffs goods, and that the verdid did not 
find any circumftances of ill condud accompanying the feizure, 
which, independent of the fuppofed illegality of the feizure, could 
ynaintain an adion of trefpafs. 

In Code v. Shotl, 5 T. R. 255. it was a matter of difeuffion, 
whether a judgment of acquittal in the Exchequer is conclufive on 
the one fide, as a verdid of convidion is on the other, but the 
cafe was decided upon a collateral ground. In Miner's, Abr K Jit. 
Evidence , Price Baron , i$ (aid to have admitted fuch evidence 
9s cpnclufiye. Upon principle, I fhould conceive that the oppofite 
determination would be more corred, as fuch an acquittal wquld 
be warranted upon the mere negative ground, that the crown had 
not adduced fufficient evidence to fupport the feizure ; and an in- 
dividual, having a collateral intereft in fupporting the legality of the 
feizure, is not a concurrent party with the crown in fupporting 
the condemnation, and averting the claim of property on the one 
fide, in the fsuoie manner as every perfon having an intereft in op- 


that the commiflloners, and fub-commi ITionera of escife are illiterate, and that they ate 
partial and interefted men. But if the legislature has thought fit to commit judicial 
power* to men ofthac description, vye fiiould yery much exceed our jurifdittioa, and groff* 
jj mi»ake the authority committed po us, if, in giving judgment upon this record, wg wfff 
enter into a consideration of the policy of that efUblifiunent. Sitting in a court of Jaw, 
1 am not at liberty to enter into an examination of the juftice, or injuftice of any judg. 
p en t of n court of f ompelant'jorifdiftSon, unlafa it coma before me by writ of error* All 
pgrtiee to fuch a judgment are bound by it, unti) it i* reverted by a tribunal haring com- 
petent authority to reyiew jt 9 1 know of no fuch dangerous and extravagant esc eft, into 
yrhich any court of juftice can be betrayed, aa entering into a difeuffion of Jegiflativc 
policy in prt£ing particular tribunals. If the partiamant ha thought fit to commit 
judicial powers to cacift officers of a particular difcrfption, we an only fee that they do 
iwteaceed the jurildiaioa intrufled to them. If they do not exceed their jurifdidtton, 
wm have no authority tp pronounce that they am Incompetent or conrupt judges.*' 
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poling fuch condemnation, is in contemplation of law a fufiicient 
party in the other. 

There is no inftance, in which the fupport given by the Englijb 
courts of juft ice to the judgment of a competent authority, is 
more confpicuous than in the effeft allowed to foreign condemns* 
tions in matters of prize, even where fuch condemnation has ap- 
peared on the face of the proceedings to be an outrageous violation 
of every principle of right and juftice. If the condemnation is pro- 
nounced on the ground of a want of neutrality, or a violation of 
treaties, which are juft caufes of capture, it is however iniquitious* 
abfolute, and conclufive. Gcyer v. Agridur , 7. T. R. 681. Gunetts 
v. Kenfmgton , 8 T. R. 230. Bufng v. Royal Exchange AJfurance * 
5 Eafit 99. But if the fa£t concluded is not a legal ground of con* 
demnation, the condemnation has not any legal effed ; in other 
words, a fa& eftablilhed by a foreign fentence of condemnation 
has no other efFcft than the fame fa& eftablilhed in any other 
manner. Calvert v. Bovill, 7 T. R. 523. Mayne v. Trotter, Park 
Inf. 363. Polland v. Bell , 8. T. R. 434. Bird v. Appleton , 
8 T. R* 562. No formality of exprefiion is requifite, provided 
it evidently appears that the condemnation was on a legal ground. 
Barzxllay v. Lewis , Park, 359. and if no fpecial ground of con- 
demnation appears, it is equivalent to a pofitive fentence of con- 
demnation as enemy’s property. Saloucci v. Woodmafs , Paris , 362. 
If there is any ambiguity in the fentence, fo that it does not appear 
whether the condemnation was on the ground of being enemy’s pro- 
perty, or upon a pofitive regulation as an arret , for declaring velTels 
prize if any papers have been thrown into the fea, the truth may be 
(hewn. Bernardi v.MolbeauxyDoug . 57;. The fentence is only bind- 
ing as to the conclufion, and not as to the truth of the premifes from 
which thatconclulionis formed. Chriflte v. Secret an, , 8 T.R. 192. But 
it is eflentially requifite to the validity of a ' fentence, that it (houldbe 
pronounced by a courtof competent jurifdi&ion: and, as it is contrary 
to the law of nations, for a belligerent to ereft a tribunal in a neutral 
country, the fentences of fuch fuppofed tribunal are of no effeft: 
Cafe of the Fladoyen , 1 Robitifon , 135. Havelock v. Rockwood , 8 T. R. 
268. but a condemnation in the country of the ally of the complain- 
ing power is fupported. Cafe of the Chriftopher , 2 Robitifon , 209. 
Oddy v. Bovil, 2 Eajl , 473. In the cafe of the Hetirick and Maria » 
4 Robitifon , 43, Sir William Scott ftrongly intimated his opinion* 
.that upon principle, a condemnation is not valid, unlefs the (hip 
is brought into the country of the capturing power or its ally $ but 
die Briti/b Court of Admiralty, having in fome cafes a&ed upon 
a different principle, he fupported a condemnation in a court of 
the enemy’s country, of a (hip lying in a neutral port : the Tame 
queftion is now waiting for determination in the Court pf Appeal. 
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Another fubjeft in refpefl to which the proceeding is in rem, is 
the jurifdi&ion of the fpiritual court with refpefl: to wills, and in- 
teftacy with reference to pcrfonal eftate ; the probate of a will being 
neceflary and conclufive evidence in all civil proceedings. SittBarneJley 
\*Powell y i Vef. 120. 284. and the cafes there cited. But where a 
teftator made a codicil to his will, to take cfFe£t in a given cafe, 
it was properly Tilled by the Matter of the Rolls, that granting 
probate of the codicil was no conclufion with refpeft to the event 
having taken place, upon which the operation of it was to attach. 
Sinclair v. Honey 6 Vef 607. The effe£t of the act of the eccle- 
fiaftical court is confined to the direct operation of it ; for where 
the defendant claimed goods as adminiftratrix to a woman, and 
the plaintiff fhewed that he was married to her ; which the defen- 
dant contended, that he was eftopped by the adminiftration from 
doing, as that would not have been granted if fuch marriage had 
taken place. Holt , Ch. Jutticc, decided the contrary, obferving, 
that a matter which has been dire&ly determined by the fentcnce 
of the ecclefiaftical court, cannot be gainfaid. Their fentence is 
conclufive in fuch cafes, and no evidence lhall be admitted to prove 
the contrary ; but that is to be underftood only in the point dire£t- 
ly tried, otherwife it is of a collateral matter, to be collected or in- 
ferred from their fentence ; as in this cafe, becauie the adminif- 
tration is granted to the defendant, therefore they infer that the 
plaintifF was not the inteftate’s hufband, as he could not have been 
taken to be, if the point there tried had been married or unmar- 
ried, and their fentence had been not married. Blackhanf s cafe, 
I Salk. 290. And the fame opinion is exprefied by Lord Hard - 
•wicke, in Baker v. Pritchard , 2 Atk. 387. In the King v. Vincent , Str. 
481. it was ruled that the probate of a will, while unrepealed, was 
conclufive evidence in fupport of it, uponanimli&mcnt for forgery; 
but this do&rine was difputed by De Grey , Ch. Juflice, in the 
Duchefs of King fton's cafe, and was exprefsly over-ruled by Lord 
Ellenborough> in the cafe of the King v. Gihfon % Lancajler fummer 
affizes 1802, where the prifoncr was convicted and executed. 

A dirtfl fentence in the ecclefiallical court, in affirmance or 
avoidance of a marriage, is allowed to be conclufive evidence in all 
civil cafes, where the marriage comes incidentally in quettion (ex- 
cept in cafe of collufion). See Bunting's cafe y 4 Co. 29. Kerin's cafe, 
7 Co • 41. Jones v. Bow y Carth . 225. Da Co/lav. Villa Real \ 2 Str. 
691. Clowes V. Bathurjiy 2 Sir. 960. Meadows v. Duchefs of King- 
Jlon y Ambler , 756. But in the # Duchtfs of Kingjlotfs cafe, 11 State 
Trials , 201. it was decided, that a fentence againft a marriage, in a 
caufe of juftification was not conclufive evidence on an indi&ment 
for polygamy. The opinion of Lord Ch. Juftice De Grey , upon that 

occafionj 
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occafion, affords the moft inftru&ive view that can be given of the 
ef&& of judicial fentences (*). The following propofitions were 
deduced by him, from the feveral cafes which had been previoufly 
decided. Firft, that the judgment of a court of concurrent jurif- 
di&ion, dirc&ly upon the point, is as a plea, a bar, or as evidence 
conclufive between the fame parties, upon the fame matter dire&ly 
in queftion in another court. Secondly, that the judgment of a 
court of exclufive jurifdi&ion dire£Hy upon the point, is in the 
like manner conclufive upon the fame matter, between the fame 
parties coming incidentally in queftion in another court. But 
neither the judgment of a concurrent or exclufive jurifdi&ion is 
evidence of any matter which came collaterally in queftion, though 
within their jurifdiclion, nor of any matter incidentally cognizable, 
nor of any matter to be inferred by argument by the judgment. It 
was alfo the opinion of the judges, that, fuppofing the fentence to be 
conclufive upon fuch indi&ment, the counfel for the crown may be 
admitted to avoid the cfteQ: of fuch fentence, by proving the fame 
to have been obtained by fraud or collufion. In Prutlhatn v. Phil- 
lips, cited Ambler , 763. Htirg, L. 1 rafts, 45 6, upon the queftion, 
whether fraud in obtaining fentence in a matrimonial caufe could 
be fliewnin avoidance of the fentence, in a collateral adtion, Lord 
Ch. Juftice Willes , after much debate, took a diftinftion between the 
cafe of a ftrariger, who cannot come in and reverfe the judgment, 
and therefore muft of neceflity be permitted to aver that it is frau- 
dulent, and the cafe of one who is party to the proceedings 5 that 
fraud was a matter of fad, and if ufed in obtaining judgments 
was a deceit oh the court and hurtful to ftrangers, who, as they 
could not come in to reverfe or fet afide the judgment, muft of 
neceflity be admitted to aver that it was fraudulent, but that a party 
cannot give evidence that the judgment was fraudulent, but muft 
apply to the court, which pronounced the judgment to vacate it ; 
and if both parties colluded, he faid, it was never known that either 
of them could vacate it. 

In the cafe of a foreign attachment, according to the cuftom of 
the city of London , if the regular proceedings have been had againft 
the defendant, the garnifhee in whofe hands the property has been 
attached, is protected by the judgment in cafe of an a&ion brought 
againft him by the original defendant, and is not required to prove 
the reality of the debt due to the original plaintiff, nor, as I con- 
ceive, can any evidence be allowed as to the non-exiftence of fuch 
debt. See McDaniel v. Hughes , 3 Eajl, 367. 

In the cafe of Phelps v. Holkar^ before the fuprtme court of 
Pennfylvania , 1 Dallas, 261 • an attachment had ifiued to which 


M Set alfo Mr. Hergrgvt'% obfemtioni upon this fubje&. Lew TreBt, 454. 
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the IheriflT returned, that he had attached one blanket, (hewn to him 
as the reputed property of the defendant, upon which judgment 
was given by default, and an a&ion of debt being brought on that 
judgment in Pennfylvania , the quellion was referved, whether the 
judgment was conclufive evidence of the debt, which it was re- 
folved that it was not: as the attachment was a proceeding in rem, 
and ought not to be carried farther than the property attached. 

I have above had eccaflon to refer to the opinion of Lord Mans - 
fields in Walker v. Witter, that the judgment of foreign courts 
(which are coupled with Engli/b courts not of record) are only 
prirna facie evidence, and not conclusive evidence in an a&ion here ; 
and in mentioning the points that have been determined, in regard 
to matters of prize, have cited feveral cafes, which (hew it to be the 
eftablithed law, that with refpeft to that fubjeft at lead they are 
entirely conclufive. In 12 Fin. 87 .pi. 5 Anon, the Lord Chancel- 
lor took the following tiiflinflion ; that where a fuff is for a debt 
or other thing, a fentence in another country is not binding, but 
the court here mud examine .into the matter in order to form a 
a judgment; contra , where the' fuit here is in order to carry that 
fentence into execution, for then the proceedings here are founded 
f upon the fentence, and not upon the debt. In Burrows v. Jemino, 
or Temineau, 2 Str. 733. 12 Fin . 87. the acceptor of a bill refident 
at Leghorn , who had by a fuit there, according to the law of the 
place, been difeharged from his liability, on account of .the failure 
of the drawer, applied for and obtained an injundion in Chancery 
againft a fuit here. Lord Chancellor King obferving, that the court 
at Leghorn had jurifdidion of the thing and of the perfon, and that 
he thought he was bound by the fentence; he thought the 
judgment would be a difeharge at law, but as the other judges 
might be of a different opinion, he would not put the party upon 
the difficulty and hazard of a trial (a). 

In Sill v. Worfwick , I H. B. 665. Hunter v. Potts, 4 T. R. 182. 
S. C. in error by the name of Philips v. Hunter , 2 H. B . 402. it 
was ruled that if a creditor in England , after a trader here has be- 
come bankrupt, attaches his property in a foreign country, he is 
liable for the amount to tlie affignees. Lord Ch, Juitice Eyre, 
differed in the laft cafe from all the other judges, and thought the 

(*) Tbs difeharge by bankruptcy, or furrender of property in a foreign country, has 
feme analogy to a foreign fentence. With refpe& to that fubjeft, it hat been held that fucb 
a difeharge Shall be valid here, with refpedt to a debt contrived in the country where the 
difeharge took place. Ballentine v. Golding, Co. B. L. 34 7 * 1/ Ei. But not with refpe& 
to a debt which accrued in England* Smith y. Buchanan, s Soft, 6. If a bill of exchange 
ii drawn in America payable in Bnglaad, and dishonoured, the debt accrues in America, and 
the drawer it difeharged by a bankruptcy and certificate there, fitter v. Brew, 5 Eafl, 
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decifion was an improper interference with the decifion of a court 
of competent authority. He faid-— <c If we had the means of know* 
ing the law of another country, we could hot examine a judgment 
of a court in a foreign ftate brought before us in this manner. It is 
in one way only that the fentence or judgment of a court, of a 
foreign ftate is examinable in our courts, and that is when the party 
who claims the benefit, applies to our courts to inforce it ; in which 
cafe he confidefed it as examinable.” I do not think that the de* 
cifion of the above cafes could be juftly regarded as a fubverfion of 
the authority due to the courts in which the attachment had takeii 
place, for there is no inconfiftency in a pcrfon who recovers a 
judgment which is valid and effective as affecting the immediate 
parties ; being, under given circumftances, anfwcrable as a truftet 
for the amount received ( b ). 

I have fometimes heard of a contrivance to fubjeft perfons re- 
fident in England , to the procefs of the courts in Ireland , by fetviilg 
them with a writ here, (wearing generally to the fervice and en- 
tering an appearance, and thereupon proceeding to judgment, and 
bringing an action on the judgment in an Englijh court. I cannot 
however think that the courts of this country would fupport fuch 
a pra&ice upon the mere fi&ion, that the defendant could no* 
aver againft the record: if the Union has had the efFe& of giving, 
to the records in the courts of Ireland , the charaQer of records 
in England > (as to which Vide Collins v. Matthew , 5 Eaft, 473-) fo 
that the fpecial fa£t cannot be (hewn on a general ifiuc of nil debet M 
I (hould fuppofe that a plea fetting forth the fpecial circumftances, 
with proper averments would be fufficient ; or that the courts 
would even oppofe a fummary remedy, to fo violent an invaiion of 
their own prerogatives. 

Mr. Peake , in his Law of Evidence > difeufles with fome particu- 
larity, the queftion, how far, a verdift in a criminal profecutiort 
(hould be allowed as evidence of the fame fads in a civil procet 
dure. I think it may be fairly dated as the refult of the law upon 
this fubjett, that there is no authority whatever, upon which any 
reliance can be placed, in favour of the admiffibility of fuch evidence. 
The cafe of Boyle v. Boyle, 3 Mod , 164. which is upon tht face of 
ft completely inconfiftent with itfelf, and which is contained in a 
book of no reputation, can hardly claim the rank of an authority. 
It is faid, that a woman obtained a prohibition againft a caufe of 

(6) A fentence of expulfian in a college, is conduci ve evidence in a queftion as to tfan 
right of the party to be within the garden, Ac. Rex v. Grundtn , Coup. 515. A conviction 
before a magiitrare if, until quafhed or renrfedreondufive evidence for him in an sdion of 
tvefpift. Strickland v. Ward* cor. Totei J. 7 T. R. 633. ». Where a furcharge war confirm, 
ed by eommiffiooers ofhoufea, Ac., on appeal it mi ruled to be eondufiet in ucfpala. 
Sari of Radnor ▼. Reeve, 2 Ref. Of Pml. 391. 
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ja&itation, the man having been convi&ed of having married her, 
having a former wife living thus a judgment which implies the 
invalidity of a marriage, is made an affirmance of it. All the 
cafes in which a party having an intereft in the fubjett of a 
criminal profecution has been admitted as a witnefs, are in dirc£t 
oppofition to the principle, that the verdift on fuch a profecution 
can be admitted as evidence, in rcfpcct of the civil right. 


NUMBER XVII. 

Of the Diftinfiions between Law and Fa£f> and the Effect of Ufage upon 

the Law . 

(Referred to, Vol.ll. p. 15a.) 

In the preceding number, on the uaw of Evidence, I have re- 
ferred to the following dote, which I had previoufly inferted in the 
view of the decifions of Lord Mansfield , Vol. II. 338. withrefpccl 
.to the diftin&ions between law and fa£t, and the effeft of ufage. 

" There are few obje&s of more importance, confidering the 
diftribution of judicial authority in the EngUJh courts of common 
law, than the eftabliffiing an accurate criterion for diftinguiffiing 
the boundary between queftions of law, and what are called quef- 
tions of fa£t. When the diftin&ion is dlablifhcd in a particular 
inftance, the confequence enfues, that if the queftion falls under 
the former part of the divifion, the grounds of determination mull 
be judicially recognized by the court, that they arc not the objeft 
of evidence, and cannot be conftitutionnlly referred to the dcciiiou 
of jury : the reverfe of this takes place if it belongs to the latter. 
In many cafes the boundary is defined with fufficient accuracy ; 
but in fome there appears to be an almoil inextricable confufion 
and difficulty; and this applies moil particularly, to difeuffions 
upon the cuftom of merchants, a term the elFcft and import of 
which docs not appear to have been accurately defined, when it 
is confidercd as a queftion of fa&, but which is as precifc as any 
other when confidered as a queftion of law, according to the doc- 
trine of Lord Chief Juftice Holt, in the cafe of Hawkins v. Cardy 9 
l Lord Raym. 130, in which the declaration dated it to be the 
cuftom of merchants, that if a bill of exchange was indorfed over 
for the whole or any part, the drawer was obliged to pay the fum 
fo indorfed ; and upon demurrer, it was urged, that as the plain- 
tiff had alleged this to be part of the cuftom, it was well enough ; 
but the C&ief Juftice anfwcred, that this is not a particular local 
cuftom, but the common cuftom of merchants, of which the law 
takes notice; and therefore the court cannot take the cuftom to be 
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as Hated : and which doftrine is more diftin&ly announced by Mr. 
Juft ice F.o/ier, in Edie v. The Eqfi India Company , a Bur. 12,16. 
where he fays, the cuftom of merchants is the general law of the 
kingdom, part of the common law. This principle has, however, 
been often departed from, and the cuftom of merchants fubmitted 
as a fad to the jury, and made the objed of examination by 
witnefles. A local cuftom, the exiftence of which is confefledly 
a matter of inquiry for the jury, is a term accurately diftinguiflied ; 
the extent, nature, and requifites of it are clearly defined, and 
amongft thefe are the palpable circumftances of its being imme- 
morial and compulfory. But the term cuJiom % in the fenfe at 
prefent under confuleration, feems to be in many cafes, not car- 
ried beyond its popular fignification, importing frequent .habit, 
although fuch habit may have been merely the rcfult of perfonal 
convenience, or of miftuken notions of legal obligation, and al- 
though it may have been of novel introdudion. 

“ I11 the common diftribution of law and fad, the law is undcr- 
ftood to be a general and univerfal rule, and the fud to be of a 
limited and particular nature. Whatever therefore is decided 
refpeding the former, becomes properly an authority for fuccecd- 
ing determinations ; and a want of uniformity in a general rule 
of property, or condud is of material detriment ; but the decifion 
on matters of fad in one caufe, is not, in its nature, material in the 
inveftigation of another, except between the fame parties, or tliofe 
fuccceding to their rights. An exception has been fo far allowed, 
that iu matters of local cuftom, a verdid between other parties is 
admiflible in evidence, but then, it is only regarded as one amongft 
other circumftances ; upon the general aggregate of which, a jury 
may form their determination, the influence of it is not previoufly 
defined ; and it is very far from being confulered as imperative 011 
the judgment of another jury, or as precluding other fources of 
examination \ and to be introduced at all, it mud be verified as 
any other record. But an opinion of a jury has been exalted to a 
much higher rank than this, in the cafe of the cuftom of mer- 
chants, and almoft placed on a level with legiilative authority. 
For in the cafe of Ltckbarrow v. Mafon , which underwent as much 
inveftigation as almoft any mercantile caufc that ever occurred, 
the judges of the King’s Bench having given a» decifion, that the 
indorfement of a bill of lading defeated the right of flopping in 
tranjttu , which decifion was reverfed in the Exchequer Chamber ; 
and afterwards the judges having very much differed in their opi- 
nions before the Houfe of Lords, *it being treated all along as 
queftion of law, the knot, inftead of being unravelled, was* cut in 
two, by referring the cafe to a jury as a queftion of fad 5 the jury 
found a verdid, that by the cuftom of merchants the indorfement 
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barred the right of the Ihipper : and in a fubfequent cafe of Hun* 
Ur v. Baring , cited i Bo/, iff Pul. 567. evidence was refufcd re- 
fpe&ing the negotiability of a bill of lading, it having been ad- 
mitted on record in the former cafe, and contrary to the rule and 
pra&ice refpe&ing local cuftoms, no evidence was given of the 
former verdi£t, but it was judicially recognized by the court, and 
the rule of law has been fince confidered as eftablifhed. 

" That twelve farmers in Anglefea or Mcrioneth/hire , (hould con- 
clufively fettle a general rule of property, is a do&rine which would 
not be thoughtto refleft much credit on the Engli/b law : but 
although thcfe mercantile queflions are molt frequently decided 
by a fpecial jury at Guildhall , the law and conflitution do not 
recognize any difference founded upon that didin£lion. Without 
entertaining an idea in the flightefl degree derogatory to the im- 
portance and value of juries, I cannot but think it a manifeft 
inconvenience to refer to that tribunal the decifion upon general 
rules ; their opinion is necefl’arily inftantaneous, and the reafons 
on which it is founded arc not fubjeft to public inveftigation, and 
being a fleeting accidental body, the decifions thus formed by them 
are much more likely to be erroneous, confidered as the founda- 
tion of general rules, than opinions formed upon accurate and 
mature deliberation, by perfons profeflionally and habitually con- 
verfant with the fubje&s of their enquiry, and fuhmitting to public 
notoriety the reafons, and principles, and authorities, upon which 
tliofc opinions are founded. 

u With refpe& to queflions conncfted with the conftru&ion of 
written inflruments, it mud be admitted, that a true condru&ion 
muft be founded upon the words confidered with relation to the 
fubje& matter. Whatever, therefore, explains and illudrates a 
fubje£t to which an indrument refers, is properly admiffible, to 
.direct the judgment as to the effedt and objedt of the indrument 
itfelf. Therefore, where words are ufed which are appropriate 
to a particular branch of trade, or which in fome trade have a 
known condant familiar import, though perhaps in fome degree 
differing from their ordinary application, it feems reafonable that 
the. import fo edablifhed fhould be; (hewn, fo that a judgment may 
be exercifed from the nature of the fubjedl and context of the in- 
ftrument whether the words were, or were not, intended to be 
ufed, according to fuch appropriate fignification : but where words 
are, in themfelves, free from ambiguity, and no cftablilhed techni- 
cal import has been attached to them, nothing is more contrary to 
the general fpirit of the law, than to fettle their conftru&ion by the 
opinions of witnefies. 

“ In every cafe where a queftion turns upon the degree of dili- 
gence 
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gence or negled, attached to a particular tranfadion, the ufual 
mode and habits of bufinefs are properly admiflible, in order to 
lead the judgment to an accurate conclufion upon the particular 
cafe, and the jury are the proper judges of the effed. But all 
thefe cafes are very different from examining witnefles to prove, 
or referring to juries to eftablifh, a general rule of property. 

“ In regard to many points upon the fettlement laws, the decifions 
upon oppofite Tides approach fo near, or arc fo contradictory, that 
it is impoflible to reconcile them with any common principle. This 
difficulty has, in fome cafes, induced the court to transfer the de- 
cifion of the point from thcmfdves as a quedion of law, and to leave 
it for the fcfiions as a queilion of fad, a courfe of proceeding 
which is very conducive to the increafe of litigation. If a queilion 
is, in its nature, a queilion of law, the difficulties attached to it 
cannot be legitimate reafon for converting it into a quedion of 
fad. A regular feries of adjudications, embracing a common and 
confident principle, may fometimes be properly adhered to, al» 
though the introdudion of the principle may appear to have been 
founded upon erroneous reafoning, becaufe, by fuch courfe, that 
certainty which is a primary objed of the law, is materially fccu- 
red. But where clafhing and contradictory determinations, leave 
the fubjed more indefinite than if there had been no determination 
at all, the mod beneficial courfe would feem to be a difregard of 
the effed of fuch determinations ; an examination of the fubjed 
in its original principles, commencing with known edablifhed data, 
and an enunciation of the refult, that would leave to the inferior 
court little more than the application of particular evidence, to a 
definite and unambiguous propoiition.”. 

The cafe of Ur King v. S t event on y 2 Eajl f 362. may call for 
fome obfervations conncded with the preceding difeuflion. 

The quedion arofe as to the legality of a fummons, ifliiing from 
the office of the Solicitor of Iixcife, in dead of being figned by the 
commiflioners, and it may be taken for granted, fo far as relates to 
the prefent purpofe, that, independent of the authority of ufage, 
fuch a fummons was inefficient, but the ufage in fad having 
been to iflue fuch fummonfes. Lord Kenyon faid, “ that the court 
ought not to fuffer the quedion to be agitated, Whether a fummons 
which has ifTued from thefe commiffioners in the ufual courfe of 
pradice, and in conformity with the pradice of the fuperior courts 
is regular ? Subpoenas are condantly ifTued in this manner ; they 
are fent down blank into the country, and there filled up: and in 
the fame manner are jurors fummoned by the flieriff to attend 
the affixes, without his fignature to the process. I am afraid of 
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(halting the praftice of all , the courts and judicial officers in the 
kingdom.” 

Upon this cafe it may be obferved, that the fupport of one abufe 
"by merely Ihcwing the cxiftence of another, is not a very ligitimate 
courfe of reafoning •, in the cafe of fubpoenas, the principle of 
convenience- will perhaps induce the courts to fuftain their own 
long continued irregularity ; but I think Lord Kenyon would have 
rather hefitated at admitting the general propofition, that whatever 
was allowed in the fuperior courts, was therefore allowable in 
every inferior jurifdiftion. The flierifFs warrants for fummoning 
jurors iflue under the feal of the office, and under the immediate 
authority of the under lherifF, whom the law recognizes as the 
legal efficient officer; the immediate fummonfes are under the 
fignature of the fummoning officer; alfo a known authorized 
charafter, and perhaps in thefe two infiances, the praftice may 
have the antiquity which amounts to common law, but in the cafe 
of commiflioners of excife, his lordfhip’s judgment is certainly not 
confifient with the principles which he laid down with fuch dif- 
tinguifhed ability in the cafe of The King v. Erifwell . He there 
faid, the propofition ftated was, that the feffions having in general 
received fuch evidence as that in queftion, their ufage creates a 
rule by which the courts are to proceed. I confefs (faid he) there 
is fomething of novelty in that argument, which refers thofe whom 
the conftitution of the jurifprudcnce of this country hath inverted 
with the power of corrcfting the errors of juftices of peace, to the 
very praftice of thofe perfons to learn the rules of evidence by 
which they are to proceed. I remember the cafe of Baldwin 
Ux. v. Blaclmorc, reported in 1 Bur . 593. and of which I have 
a MS. note, and a full memory, where juftices of the peace had 
committed a man and his wife, for returning to a parifh from 
which they had been removed by an order. The aftion was 
brought by the hufband and wife, on the ground that the wife h^d 
been improperly committed ; the cafe was twice argued : and the 
ufage of committing femes covert was infilled upon ; and it rather 
appeared at firft, that feme part of the bench were inclined to give 
countenance to fuch an ufage ; but I well remember that Mr. 
Juftice Fojler treated the argument with more indignation, than 
is expreffed by Sir James Burrow in his account of the cafe. I 
perfeftly well recoiled! that learned judge’s faying, “ that he had 
beard communis error facit jus , but he hoped he ihould never hear 
that rule infilled upon, to fet up a mifconceptlori of the law, in 
deftruftion of the law. I Ihould have difd'ained to fay any thing 
on this pofition, unlefs it had received the appearance of fome 
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countenance in the cafes I have mentioned, and in the difeuflion 
of this cafe. It is the Vhole ground of the opinions hinted at in 
the other cafes. The practice I know varies according to the 
ufage of each county where the fdlions are held ; and' I ihould 
as foon refort to the ufage of every parifli in the kingdom, on a 
queftion concerning the rateability of perfonal eftate. But I will 
not enter more into this point, as I am clear it would be mod 
dangerous to adopt it. The miftakes of judges, provided they be- 
came univerfal, would, according to that do&rine, become rules of 
law. An ufage commencing at fooneft, fince 13 Es* 14 Chas . II. ( a ). 
contrary to law, and working injultice every day it was perfifted 
in, w'ould fuperfode the law.” Thefe were manly fentiments, and 
pronounced in the true fpivit of judicial wifdom, but how can 
they be reconciled with the fentiment in the King v. Steventon , that 
the court ought not to fufler the queftion refpedling the legality of 
a ufage, which muit have commenced at the cariieft, fince the 
1 2th of Chas. II. to be agitated ? Although fome ftrefs is laid in 
the King v. Erifivell , upon the nature of the fubjeft to which the 
obfervation is referred, it is manifefl that the main tendency of the 
obfervations was general. 

In the great queftion of general warrants, it was contended that 
the ufage eftabliftied a right. Lord Mansfield, , who in fome cafes, 
and particularly in the queftion refpefting the rating of perfonal 
property, gave very undue influence to particular ufage, faid, — 
How Jo ti;e ordinary magistrates ufually aft in fuch cafes ? It is 
not contended that they can ifluc iucli a warrant : if the fecretaries 
a £1 in that capacity, the law muft be the fame, unlefs a different 
reafon can be afligned. It is faid, that ufage will juftify it ; and 
it appears that the fame form fubfifted at the revolution, and has 
continued ever fince. Ufage has great weight : but will not hold 
againfl the clear and folid principles of the law \ unlefs the over- 
turning ix would be very ill confequence indeed. But where no 
great inconvenience can arife in refpeft of what is pail, and the 
confequence with regard to futurity may be very great \ there is 
no reliance to be had upon fuch an ufage. Befides, ufage muft be 
general and allowed, ufitata et approbata. But this has been an 
ufage of only one office and officer, againfl; the pra£tice of all 
other confervators of the peace. — WHmot, J. I have not the 
lead doubt, nor ever had, that thefe warrants are illegal and void.— « 
Tates, J. So totally bad that an ufage, even from the foundation 
of Rome itfelf would not make them good. Money v. Leach I BL 
Rep* S 5 S • bi the cafe of Magdalen College > 11 Rep. 68. the 

(a) The year after the excife 
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arguments adduced in favour of ecclefiaftical leafes, that feveral 
fimilar leafes had been granted fince the difabling ftatute, by the 
advice of men learned in the law, wasanfwered bythcjuftices Coke y 
Crote % Dodderidge % and Haughton; that thenumber of leafes was more 
ex' confuetudine elericorum, who imitated precedents of leafes made 
before the ftatute, than of any fage advice of men learned in the 
law; and fecondly, thatmu/titudo errantiumnon pant error i patrocinium . 

I do not ftop to inquire whether fuch fummonfes as were ilTued 
in the cafe of Stcveuton, were independent of ufage good or bad ; 
the court laid that queftion afidc, and decided wholly upon the 
ufage. Neither is it material to inquire, whether any inconveni- 
ence could refult from giving to fuch a pra&ice a pofitive fanc- 
tion on the one hand, or from conforming to the general prin- 
ciples of law on the other. The pradice, if requifite, might be 
fully provided for by the legiflaturc. In the particular cafe, it is 
probable that the parties who a&ed certainly with improper inten- 
tions, but as certainly were entitled to the benefit of all exceptions 
founded upon law, were milled by their reliance that a blunder 
and irregularity, proceeding from the negligence of official prac- 
tice, and never brought under judicial notice, would not be raifed 
into a legal principle merely from the length of time, for wlfich 
it had been improperly continued. The objeftion which I wiffi to 
urge, goes to the foundation of the argument itfelf, that what is 
wrong to day becomes in its repetition right to morrow, and if 
one day will not do, how many will ? For there is no ftatute of 
limitations. It is not uncommon to adduce an argument in fa- 
vour of the ancient and eftablifhed law and conftitution of the 
country, by comparing it to a grand and venerable fabric, but 
finely the eftedfc of the comparifon will not be improved, by ex- 
tending the veneration to the duft and cobwebs. 

In the cafe ex parte Lcicefter , 6 Vef. 429, the prefent Lord 
Chancellor advanced a pofition which is in direft oppofition to the 
principles that I am endeavouring to maintain. He faid, that 
where a pra&ice has prevailed for a feries of years, contrary to the 
terms of an order of the court, and fometimes contrary to an adl 
of parliament, it is more confident to fuppofe fome ground ap- 
peared to former judges, upon which' it might be rendered con- 
fident with the practice. I can never advert to expreflions of this 
defeription without protefting my diflent ; and I think that even 
the immenfe difference of fituation, between the higheft depofitary 
of public juftice, and the mod obfeure individual can never give 
a legitimate fan&ion to the do&rine, that an habitual difobedience 
or violation of the law, ihall be allowed as fuperior authority, to 
the pofitive and unequivocal mandate of the hvr itfelf; this ar* 

9 gument 
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gument is perfc&ly collateral to that, which confiders ufage as 
the beft expofitor of a rule attended with ambiguity, for. the pro- 
pofition which is objefted to, aflumes the faft of the exiting prac- 
tice, being contrary to the legal authority upon the fubjeft, it 
takes it for granted that the law is one way, and that fome good 
reafon has been found for fetting up a different authority, as fu- 
perior to the law on the other. 
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Of Mijldkes of Law « 

(Referred to Vol. I. p. 306. and ante 9 p. 324. of this Volume.) 
PART I. 

Preliminary Ohfervations . 

IN the EJfaysj which I lately fubmitted to the public, on the 
all ion for money had and received, and on bills of exchange, I 
had occafion to advert to the queftions, Whether money paid merely 
under a miftaken idea of legal obligation was fubjeft to repetition ? 
and Whether an indorfer of a bill of exchange, knowing the fads 
by which his obligation was difeharged in point of law, but igno- 
rant of the legal confequence of them, was bound by a fubfequent 
promife of payment i Upon the firfl: of thefe queftions, I extrafted 
a very learned and judicious argument of Vinnius , in fupport of the 
affirmative propofition, and fubjoined fome cafes that had occurred 
in the Enghjl) courts of juftice, which appeared to be a confirma- 
tion and adoption of the fame do&rine. Upon the fecond quef- 
tion, it appeared (contrary to fome decifions which had occurred) 
to be a necefiary corollary of the folution propofed of the firft, 
that the promife was not obligatory. 

Since that period, a determination has taken place in the Court 
of King’s Bench, upon tl e finl queftion, oppofite to the con- 
clufion, which had appe *n\ 10 me to be beft fupported by law and 
reafnn : and, very lately, the learned Chief Juftice of the fame court 
has, at Njfi Prius , given a judicial opinion oppofite to that which I 
had adopted on the fecond. 

{a) 1 hs prefent number, which was written In i8oj, wm Id raided to hm Armed • 
feparate publication, and is meitioned with that afcwfda dots Co p. jo6, of tha preatd- 
ing volume | but aa the difcuflions in Part IV. c. 3 f. t. and In the Appendix to 
thr feaion, mmn % No. 16, f. 14. have feme rrittiqn to tha futye^ I have fiace decided 
epon nferting it aa a part of the Appendix. 

Vol. II. C c Perhaps 
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Perhaps it may be thought, that I Ihould a& more confidently 
with the propriety of my own fituation, by bowing with deference 
to the authority of thefe determinations, than by renewing a dif- 
Cuflion which has received its conclufion * from thofe whofe opi- 
nions are not only to be refpe&ed for their wifdom and talents* 
but alfo'to be afted upon and acceded to, as terminating, by 
their authority, the controverfy of a difputable fubjeft. 

I have however always thought that a candid and difpaffionatc 
examination of judicial opinion* was perfedlly confident with a 
proper deference to the rank and charafter of thofe* by whom they 
were entertained* and that fuck examination is often attended 
with public and profefiional utility : and I trud my unaffeSed 
perfonal refpeft towards the noble and learned magidrate* 
whofe fentiments I have taken the liberty of bringing into- 
difeuflion, will be a fccurity againd my judly incurring the im- 
putation of prefumption, or of improper tenacity of opinion, in * 
renewing the confutation of thefe quedions. 

It mud certainly be admitted, that the firft of thefe fubje&s 
was not, when prefented to the Court of King’s Bench, confidercd 
as pofleffing the fame importance which has been aferibed to- 
il by the followers of the Roman law, or difeufied with that 
attention which it had before received from the celebrated com- 
mentator already mentioned, and the dill more celebrated ma- 
gidrate whole difiertation is about to be fubjowied *, that the 
determination, as reported, was founded on the want of an adequate 
precedent in fupport of the right of repetition, and on the autho- 
rity of an obfervation which I conceive will appear in the fequel 
to have certainly not been neceflary to the judgment which it 
accompanied, and probably not to have been corredlly and con- 
fiderately applied \ and that fo far was the quedion from leading to 
an expofition of the great and general principles which are con- 
ne£bed with it, that it was difpofed of in a fummary manner, with- 
out any argument or deliberation. 

My acquaintance with the writings of D’AgueJfeau has only 
commenced fince the appearance of the before mentioned Eflays* 
although I had for many years 6$en anxious for the acquifition of 
them. His admirable pieces of judicial eloquence hove fince that 
time occupied a considerable portion of my time and attention* 
and the tranflation of feveral of them has greatly contributed to 
my gratification. His pleadings appear to compirife a mod ftrik- 
ing unipn of profound learning, logical accuracy, and felicity of 
didion. They are not, astinay be fuppofed from the title* the 
arguments of a counfel for his party, but the advice of an afleffor 
to the court. The decifions of the parliament of Paris were given, 
in writing* without any public declaration of their grounds and 

reafons* 
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reafons, but were preceded by a very full expofition, publicly 
made by the Advocate General, of the fafts, the arguments of the 
parties, and the legal principles of decifion $ and it is the execution 
of this important duty, which conftitutes the fpbjed of the plead- 
ings above referred to. 

It would afford me great fatisfa&ion to communicate to my 
countrymen, fo much of the excellence of thefe pleadings, as I am 
enabled toprefervein the tranflation : and my intentions and wifhes 
upon that fubjeft are only fufpended by the intimation of thofe 
bed qualified to form an accurate judgment upon the fubjed, that 
the ufual reception of publications, tending to illuftrate the general 
principles of jurifprudencc, or to exhibit the particular application 
of thofe principles in the prnSice of foreign countries, is not fuf- 
ficiently favourable to afford an adequate expect at ion of fecurity from 
lofs % or to reconcile incurring the neccflary expence, with the dic- 
tates of common prudence (a ) . 

The father of M. D* Agucjfeau, (of wliofe chara&er a delineation 
of particular intcrell is preferved from the mafterly hand of the 
fon,) having filled with diftinguifhed virtue and reputation, fcveral 
of the moft important public fituations in France ; upon the iri- 
ftitution of the office of a third Ad w ate General, in the parlia- 
ment of Paris , recommended his fon, then only of the age of 21, 
to the appointment, and Louis XIV., in acceding to the requeft, de- 
clared, that he was fo well acquainted with the father, as to be 
fure that he would not deceive him even in the teftimoriy which he 
gave in favour of his fon. How far this confidence was merited, 
and jullified, is evident to all who have the flighteft acquaintance 
with the writings and hiflory of D' Agueffeatt . It is obferved in the 
fummary of his life prefixed to his works, that he appeared at firft 
with fo much eclat, that the celebrated Denis Talen , then preft - 
• dent it mortier , declared he (hoUld wiffi to finifli as that young 
man had begun. It is added, that “ lie was equal to a multi- 
tude of affairs, that he treated them all fundamentally, and fre- 
quently difcovpred laws, pieces, and decifive reafonings, which 
had efcaped the advocates of the parties. He united to erudition* 
, order, and clearnefs of ideas, the force of reafon and the mod 
brilliant eloquence.” The truth of this teftimony does not reft 
upon the partiality <sf a kindred biographer, but upon the exift- 
- ence of the productions to which it is applied* He continued in 
this fitUation until the age of thirty-two, when upon the recom- 
mendation of the prefident Hark tg, himfelf one of the molt eminent 

M In theftquel of the prefent volume, I Stall etolgpce the opportunity of infertiog 
fbae fpedment of thefe pleading! j but I do not think it material to alter the preceding 
. ftnrende* 
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jurifta of die country, he was promoted to the office of Procureur 
General, to which that of Advocate General is in fome degree a 
deputation, but an office the fun&ions of which were of a more 
reclufe nature than thoie of Advocate General ; more intimately 
eenne&ed noth the details of adminiftration, requiring the exercife 
Of learning, and talent, in the compofition of written arguments, 
but not ealling forth the application of oral eloquence, except upon 
the opening of the feffions of justice 5 upon which occafton the 
Proeureur General, in rotation with the fenior Advocate General 1 , 
delivered an add refs to the judges of the parliament*, refpe&ing the 
duties moft entitled to their attention, and the failings againft which 
it was moft important to awaken their caution. From this office 
hepadfcd to that Of Chancellor, the grand depoGtary of judice and 
legtflation, in the year 1717, upon the appointment of the regent 
Duke of Orleans , being then of the age of 39. In the earlier years 
Of his filling this fituation, he was twice banifhed to his eftate ; the 
firft time, in confequence of his fteady opposition to the financial 
proje&s of Law ; the fecond, for refilling an undue precedence 
being allowed to cardinal Dubois , contrary to the ufnge of the 
kingdom ; but being redored to his dignity, he continued in pof- 
feffioa of it until the day on which he completed his 80th year, 
When he prevailed on the king to accept his refignation, which in 
lefs than a year was followed by his death. 

His varied excellencies, not only in the fcience of jinrifprudencc, 
but in every department of polite literature, and more efpecially 
in his public and private conduft, will bed appear from the coi- 
le&ion confiding of 1 3 large volumes, 4to. winch has been made 
llnce his death, of his produ&ions in the courfe of his official duty, 
and his domedic and familiar intercourfe. 

The diflertation which thefe remarks are intended to introduce, 
is perhaps lefs calculated than any other article in the colle&ion, 
to afford a fpccimeu of his general dyle and manner. It appears to 
have been compofed for his own farisfa Aion, in forming a conclufion 
upon the important fubjeft which it involves, and the circum- 
• dance of its not being defigned for publication manifedly appears 
from its being in two different languages. It begins in French , 
afterwards French and Latin are intermixed, and ladly, above 
half the diflertation is in Latin. The writer appears to have 
ftudioufly confined himfelf to a ftri£t and logical difeuflion, a 
quality which is equally confpicuous in his other numerous pro- 
duction s, but is in general accompanied by the finer beauties of 
compofition, which, in the prelent indance, feem to have been 
fiudioUfly avoided. 

Although it is evident, that the diflertation is not clothed iri a 

language 



Numb. XVIII.] Of Mi/iakes of Law. 3 73 

language Intended to meet the public eye, tt is no lefs manifeft that 
the courfe of argument is perfeft and complete, and that the con- 
ditions are the refult of a full and comprehcnfive examination of 
the fubjed. 

The grand principle upon which the differtation depends, is the 
diftindion between the effeft of ignorance # of the law, as it regards 
the violation of a public duty, and as it only concerns themiftake of 
a private right ; and the confequence deduced from that principle 
is, that although fuch ignoiance can afford no excufe in the firft 
cafe, it does not in the laft operate as a fufficient caufe for divert- 
ing the property of one man, and conferring it on another. 

It mu(t be acknowledged that fome of the re£fonings by which 
this diftin&ion is illuftratcd, have very much the air of metaphyfi- 
cal fubtilty, and, taken abftradcdly, would be infuffident to efta- 
blifti the diftin&ion contended for ; but the inadequacy of par- 
ticular reafons cannot affe& the propriety of the general conclufion, 
if that conclufion is fupported by other reafons, which are in 
themfelvcs adequate and fufficient. 

The difpute upon this fubjeft, which has more than molt others 
agitated the great leaders of the fcicnce of jurisprudence, atofc 
not fo much from the nature of the queftion confutered, as de- 
pending upon the mere rules of reafon and, juitice, as from 
the difficulty of reconciling different texts in the Roman law, 
which appear to lead to oppofite conclufions. The text which 
places the greateft difficulty in the way of thofe who maintain 
with D' AguejfeaU) the dodtrine of a right of repetition in cafes of 
money paid, upon no other conlideration than a mirtaken notion of 
legal obligation (the fuppofition excluding any moral obligation), 
is a pofitivelaw of the Emperors Dioclefian , and Maximilian, which 
appears indefinitely to negative the right. But the laws upon 
which the oppofite opinion is founded, are thofe which moft inf- 
mediately refult from, and are declaratory of the grand principles 
of juftiee, and even if the argument ihould be unfatisfaftory in 
reconciling the apparent contradiQion, even if it were admitted 
that the pofitive decifion of the Emperors was, to the extent of its 
authority, an unequivocal and univerfal declaration upon the fub- 
je& in queftion ; if k is alfo eftabtiflied on the other band, that 
the oppofite propofition is the fair and natural refult of thofe other 
principles which have been juft referred to, there will be no dif- 
ficulty in deciding which 'is entitled to the preference, from thofe 
who would deduce their j uridical* opinions from the laws of an- 
cient Rome, not as they are the authoritative mandates of Princes 
and Emperors, but as they are to be regarded amongft the suj&er 
pieces of human wifdom, as they are ths deliberate opinions of 

CC3 men* 



3H 


APPENDIX. [Numb. XVIII. 

men, pofleffing the higheft and beft cultivated talents, applied with 
afliduity to the fyftematic cultivation of juridical fcience, and 
attentively regarding the relation of every individual queilion to the 
great whole, of which it conilitutes a p.*rt. It is this quality 
that has recommended the adoption of the general fyftem to pof- 
terity, and drawn from the illuilrious chancellor, to whofe memory 
I have offered an imperfeft tribute of refpeft, the following pane- 
gyric, in one of his addreifes to the parliament of Paris t inculcat- 
ing the ne,ceffity of an cxtenfiye cultivation of legal fcience. 
" One book which fcience offers at once to the ipagiftrate, devc- 
lopes without difficulty the firft prh 'jh.h ^nnd lall confequences of 
natural law ; — the work of a people whom heaven feems to have 
formed for the purpofe of command, — every thing thert breathes 
that height of wifdom, that depth of good fenfe, and, to fay all it) 
one word, that fpirit of legiflatipn which was the proper and fingular 
charafter of die mafters of the world. As if the grand deftinies 
of Rome were not yet accomplifhed, (he reigns throughout the 
earth by her reafon, after ceaffng to reign by her authority. It 
may be truly faid, that juftice never fully unveiled her myfteriea 
except to the Roman jurifts. Lcgiflators rather than jurifts, pri- 
vate individuals in the obfeurity of retirement, have by the fuperi- 
ority of their intelleft, merited to give laws to all pofterity ;-r-laws 
equally extenfive and durable. All nations yet appeal to them, and 
all receive from them the anfwers of an eternal truth. It is little 
for them to have interpreted the law of the twelve tables, and the 
.edi£t of the pretor \ they are the fureft interpreters of our own 
peculiar laws \ they lend as it were their fpirit to our ufages, their 
reafon to our cuftoms \ and, by tfce principles which they give us, 
they ferve as our guides even when we walk in a road, which was 
unknown to tliemfelvcs.” 

If therefore it is manifeft, that a particular conclufion upon a ge- 
neral and molt extenfjve queftion, is plainly deduced from the 
jnaxims which fuch men as thefe have laid down, as the firit 

5 principles of juftice \ if thofe maxims are, in themfelves, the re- 
ult of that common rc.ifon which is given to all men, and, to be 
aflented to, require only to be propofed ; if the immediate quef- 
fion is pne which every man, fpeaking from the qrdinary di&ates 
pf natural juftice, (independently of the influence of technical 
fcience,) muft aufwcr in tlie affirmative *, if fuch is the necefiary 
ponfcquence from the opinions of Papinian, juftly (filed in the 
(reatife before u.s, Roman a jUrifprudentia viva vox et oraculum , 
}t will be of (mall importance to thofe who confult the decifionsof 
{hat jurifprudence, with a view to be affifted by their wifdom, and 
to ofler a blind qbftlicnce to their authority, whether a con- 
trary 
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trary do&rine may have had the preference, as refulting from the 
legislative authority of individuals, who, without regard to their 
power to convince, were entitled to command. 

If it is faid, that the difeuflion, however iuterefting to a. foreigner, 
to the inhabitant of a country, acknowledging the Roman law as 
the bafis of its own particular jurifprudence, however fatisfa&ory 
in its refult, as applicable to the particular do&rines, or even the 
general principles of that law, is immaterial to the Engli/h lawyer; 
that the queftion for his difeuflion, is only Whether there is any 
precedent in fupport of the aflerted right of a&ion i I might an- 
fwer in the language of Lord Mansfield , in the paflage which I have 
fele&ed as my firft citation in a former publication, wherein I 
endeavoured to introduce the ftudent to a knowledge of his ju- 
dicial character : « The law of England would be a ftrangq 

fcience, indeed, if it were deckled by precedents only. Precedents 
only ferve to illuftrate principles, and to give them a fixed authori- 
ty. But the law of England , which is exclufive of pofitive law, 
enacted by ftatute, depends upon principles and to a fimilar 
obfervation, in another cafe, that “ the law does not confiit in par- 
ticular cafes, but in general principles which run through the 
cafes and govern the decifion of them.” I might refer to the great 
difeuflion upon the fubjeft of literary property ; to the dcciiions 
upon the. legality of wages, and of contrails not exprefsly pro- 
hibited, to the doftrine eftabliihed in the recent cafe of Pajley v, 
Truman , and its qualification in Haycraft v. Creafy , both difeufled 
with much elaborate reafoning, as founded upon the principles of 
natural juftice, but both included in the fliort fentence of the 
Roman law : Confilii non frandulenii nulla obligatio caterum Ji 
dolus et calliditas inUrceJJit , de dolo aftio compel it* But the moll 
curfory reading of the decifions of the Engltfb Jaw, mull lead to the 
conviftion of how great an influence the principles of natural 
reafon and natural juftice (deftitute as they arc of the advan- 
tage of beiqg regularly embodied into a conne&ed fyftem) have 
in its adminiftration ; and though the precedents of reforting to 
foreign afliftance, for the expofition and elucidation of thefe prin- 
ciples are not very numerous, they are abundantly fuflicient to 
manifeft its utility. 

Though the truth of this general propofition feems almoft too 
obvious to require confirmation, I do not think it unappofite to 
refer particularly to the cafes of Coggs v. Barnard \ of Ryal v. 
Rowles, and of Ricord v. BettenhAn. 3 Bur . 1734. 1 Bl. 563. upon 
the queftion, Whether the right acquired by a captor, under a ran- 
fom bill, was loft by the death of the hoftage ? in which the whole 
difeuflion turned upon the authorities of foreign jurifts, and was 

C c 4 finally 



37 * APPENDIX. [Numb. XVIH. 

finally decided upon the refult of inquiries made from living 
lawyers in France and Holland ; to Cornu, and Blackburne , {Doug. 
641.) in which the prefent Chief Juftice, at a very early period of 
his eminent profelfional career, relied upon the fame courfe of 
reafoning, and fupported his arguments not only by the writings 
of Valin and Grotius , but upon the principles involved in an an- 
cient controverfy between the Thebans and Thejfalians, as dated 
by Quinflilian, and in the decifion of which the fentiment of Grotius 
was regarded by the court as a ftrong authority in fupport of their 
judicial opinion; to Robinfon and Bland , 3 Bur , 1077. 1 Blachjlone , 
234. 256 ; to Holman and Johnfon , Cowp. 341. in which theeffedfc 
of a contraft entered into in a foreign country, was principally re- 
ferred to the fentiments of Huber , and more especially to the cafe of 
JLuke v. Lyde , in which Lord Mansfield , in order to form his 
judgment upon a quedion refpefting the apportionment of freight, 
intimated that he had been defirous of referving a cafe, in order 
to fettle the point more deliberately, folemnly, and notoriouily, 
and efpecially as the maritime law is not the law of a particular 
country, but the general law of nations : non erit alia leu Roma 
alia Athenis , alia nunc , alia pofihac , fed et apud omnes gentes et omni 
tempore una eademque leu obtimbit. 

It is indeed obfcrvable, that the cafes in which recourfe has been 
had to this foreign affiftanct, have generally been looked up to as 
cafes of diftinguilhed excellence and pre-eminent authority ; but 
from the rarity of their occurrence it might aluioft be fuppofed, 
that the propriety of referring to fuch afliftance wns temporary 
and occafional ; that the works in which it is to be found were 
only to be opened at diftinffc intervals and by privileged perfons, 
that the do&rines delivered upon them were to be received and 
cherilhed as oracular communications, and that the books were im r 
mediately to be clofed, until the recurrence of the hallowed period, 
when the fame felemnity might be juttiy via' noted. 

It is however certain, that the rational jurifprudence of this 
country received its greateft and mod valuable acceflions, during 
the prefidency of Lord Mansfields that the mercantile law, pre- 
vious to his appointment, had nothing of fyftematic regularity, 
nothing of fcienrific excellence ; and that under his aufpices it has 
been elevated to a degree of perfe£rion, which is the admiration 
of Europe* If it is inquired hpw that elevation was attained ? fer 
veral of the cafes which have been juft referred to, will aflift in 
forming the anfwer. He reforted for information to all the fources 
in which he conceived it was to be found ; he availed himfelf of 
the afliftance of writers in other countries, who had difeufled the 
fobje&s of his examination with that order and regularity, which 
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is attended with the peculiar advantage of regarding particular 
que (lions, not as they are infulated and detached, but as they form, 
with their connexions and dependences, the coherent and united 
parts of a general whole. While the advantage which has refulted 
to the community, from this mode of conducing judicial in* 
quiries, is generally acknowledged^ there can be no reafon why a 
purfuit of the fame courfe of inveftigation (hould be difeouraged % 
while the particular precedent- refulting from thefe inquiries arc 
followed with admiration and refpiX, the general ,precedent 
which fanXions the fame line of proceeding, which evinces the 
propriety of feeking for ufeful afliftance wherever it may be met 
with, is too important to be treats d with negleX or difregatd. r Hie 
original fources of information arc not exhaufted, the power of 
reforting to thefe fources is not annihilated ; and if a court (hould 
admit its willingncis to a (lent to a given proportion, provided the 
fame, or another court had given it their fanXion, the day, the 
year, or the ntury before, why (hould they deprive thcmfelves 
of the liberty which they allow to their predeceflors, of deducing 
their opinions from the principles of juridical reafon, and afiitting 
thcmfelves in that deduXion by the previous inquiries of others, 
whofc ability and induftry entitV them to refpeX, without requir- 
ing an implicit deference to their conclufions i Every thing which 
now is precedent originally was reafoning ? although the benefits of 
legal certainty, frequently warrant and require an acquiefcence in 
the authority of the precedent, whilft the mind withholds its aflent to 
the reafoning upon which it is founded, I (hall hazard a few ob- 
fervations in the fequel, upon the extent to which this principle 
may be juftly and ufefully applied; my prefent objeX is chiefly 
to obviate the rejeXion of any doXrine which may, upon an in- 
veftigation of principles, be found to be ufeful and correX, upon 
the mere ground of there being no tafficient precedent to warrant 
it. The precedents of eftabli(bing fuch doXrines are fo numerous, 
that I may appear to- have been undertaking a work of taper- 
erogation in defending its propriety ; but though a mere a (Tent 
to the reXitude of this principle is fufficiently general to taper- 
fede the necelfity of proving it, the praXical adoption of it is 
fufficiently rare to juftify the propriety of enforcing it. What- 
ever courfe of reafoning may form a legitimate ground for the 
determinations of the bench, muft alfo be a legitimate foundation 
for the arguments of the bet, as the nature and offence of thefe 
confift in fubmitting to the attention of the bench, the topics 
which appear to warrant a determination in favour of the client s 
and truth, juftioe, and reafon, tnuft ncccffarily retain their inherent 
eharaXeriftics, by whomsoever they may be accidentally pro- 
pounded 
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pounded and enforced ; but though this propofition, dike the for- 
mer, fcarcely requires the afliftance of argument to eilablifh its 
propriety, it, like the former, is rather fupported by theoretical 
afient than by pra&ical reception. Numerous as the exceptions 
to this obfervation unqueftionajdy are, it cannot be denied that it 
is too fafhionable to fneer at a deviation from the beaten track of 
prar&ical authority, as the refult of pedantry and oftentation ; but 
although, limiting the range of profefliortal arguments to Itnpefs 
Prafticc> and the Index to the Term Reports , might poflibly be 
found to diminiih the trouble, without detra&ing from the pro- 
fits of individuals, the majority of the profeflion would aflurcdly 
be unwilling to confine themfelves within fuch narrow trammels. 

But if there is any fubjeef to which the doftrine of an univer- 
fality of principle peculiarly applies, it is that of reclaiming money 
unduly paid ; not only upon the ground that there is no fubjedl in its 
nature, more wholly referrible to the general rules of natural juftice, 
as diftin£t from the laws founded upon local habit or municipal 
inftitution, but alfo upon the more favourite ground of precedent 
itfelf. It will be generally agreed that the fyftem of law upon this 
fubjeft, as adminiftered in England , is chiefly to be deduced from 
the determinations of Lord Mansfield , and that the few cafes rc- 
fpe&ing it of an earlier date are not of fufficient importance to 
form any regular fyftem. But Lord Mansfield* & own views upon 
the fubjett are peculiarly referrible to the principles of uni- 
verfal jurisprudence, as illuftrated and embodied in the Roman law, 
and the whole feries of his conduct refpe&ing it is a continued 
precedent of his recurrence to thofe principles. In the leading 
cafe of Mofes v. Macfarlane , in which he embraced the earlicft 
opportunity that occurred to him, of giving an expofition of the 
grounds and nature of the a£tion for money had and received, he 
enters diffufely into the general do&rine refpe£ting it, and ftates 
feveral principles which have ever fince been looked up to as the 
ftandard of authority (even by thofe who think that in the par- 
ticular application of thefe principles, he did not allow fufficient 
confequence to others by which they ought properly to have 
been reftri&cd and controuled). But it will fcarcely be contended 
that he found the materials of his expofition in any preceding 
volume of Reports ; whereas a very flight comparifon will 
evince the foutce of it to have been the juridical wifdojn qf ancient 
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This kind of equitable a&ion to 
recover money, which ought not in 
jufticeto be kept, is very beneficial, 
and therefore much encouraged. It 
is only for money which, ex aequo 
et bono, the defendant ought to 
refund. « 

It does not lie for money paid by 
the plaintiff, which is demanded of 
him as payable in point of honour 
and honefty, though it could not 
have been recovered from him by 
any courfe of law. 


As in payment of a debt, barred 
by the ftatute of limitations. 


Or contracted during his in* 
fancy. 


fa lies far money paid by ntflfake, 


$79 

Hasp condi&io ex bono ct aequo 
introdu&a, quod altcrius apud al- 
tcrium fine caufa depreheuditur, 
revocari confuevit. 1. 66. ff. Lib. 
12. Tit. 6. de Cond. Indeb. 


Naturales obligations non eo folo 
aeftimantur, fi aCtio aliqua carum 
nomine competit: verumetiam eo 
fi foluta pecunia repeti non pofiit. 
fT. Lib. 44. Tit. 7. de Oblig. 
et A&io. 1. 10. Lib. 4 6. Tit. x. 
de fide jufibribus, 1. 16. § 3. 

Naturaliter etiam fervus obliga- 
tor, et ideo fi quis ejus nomine lolvat, 
vel ipfe man u mi flu s ex peculio, re- 
peti non poterit. 1 . 13. de Con- 
di&ione Indebiti. ff. 12. Tit. 6. 

Naturale autem debitum in hac 
caufa pro veio debito habetur, 
eoque ctfi exigi non poteft ; folu- 
tum tamen non repetitur. Vinnius. 
Ad. Inft. Lib. 3. Tit. 28. 4. 6. 

Julianus verum debitorem poll 
litem conteftatam, manente adhuc 
judicio, negabat folventem repetere 
poffe : quia nec abfolutus, nec con- 
demnatus repetere poffet, licet enim 
abfolutus fit, natura tamen de- 
bitor permanet . L 60. de Cond. 
Indeb. 

Hue item plerique referunt ex- 
ceptionem Scnatus Confulti Mace- 
doniani; nam et filius familias fi 
mutuam pecuniam acceperit, ct 
pater famiUas perperam folverit, non 
repetit. Vinnius. Quoniam, natu- 
ralis obligatio manet. ff. Lib. 14. 
Tit. 6. de S§. Maced. I. 9. 10. 

Quod iqdebitum per errorem fol- 
vitur, aut ipfum aut tantumdem 
Vepctitur, 1, 7- & ppqd. Indel). 

Is cui quis per errorem non de- 
bitum folvit, quafi ex contra&ft 
idebere videtur. Inft, faib. 3. Tit. 
28. 


Or 



3$o APPENDIX. [Numb.XVni. 

' Or upon a confederation which The whole title in the digeft, 
happens to fail. de Conditions Caufa data, Cavfa, 

non j cotta , it an amplified view of 
this proportion. 


Or for money got by impofition, 
exprefs or impliedf or extortion, or 
oppreffion. 


Si quit dolo malo aliquem in* 
duxerit, aut metu illato coegerit, ut 
promitteret non poffum adduci ut 
errdami folutum ex his caufis re- 
tineri poffe. Vinnius. 

Ex ea ftipulatione, quse per vim 
excorta effet, fi exa&a effet pecunia, 
repetitionem cfleconftat. fF.Lib. 12. 
Tit. 5. de Cond. oh Turp. vcl In- 
juft. Cauf. L 7. 


Or an undue advantage taken of 
the plaintiff’s fituation, contrary to 
laws made for the protc&ion of 
perfons, under thefc circumftances. 


Si naturalis obligatio jure civili 
improbata fit, aut deftituta juris 
civilis auxilio, qualis eft mulieris 
intercedentis. 1 . 16. j 1. ad S&. 
Maced, prodigi promittentes, 1. 6. 
de Verb. Oblig. pupilli fine tutoris 
contractu, licet hare. ?cl:v>iuunt ac- 
ceffiouts, ea non attendetur et per- 
ipde repetitio datur, ac fi quod ex 
caufa folutum eft nullo jure debitum 
effet, Vinnius, 32. 


In one word the gift of this ac- Hoc natura sequum eft nemineia 
tion is that the defendant, upon the cum alterius detrimento, fieri lo- 
circumftances of the cafe, is obli- cupletiorem. 1 . 14. de Cond. Indeb, 
ged by the ties of natural juftice 
and equity, to refund the money. 

The damages recovered in the 
cafe of Dutch v. Warrcn % (hew the 
liberality of this kind of aAion 1 
for though the defendant received 
confidently more, yet the difference 
' only was retained againft conscience, 
and therefore the plaintiff ex aequo 

et bono could recover no more, agreeably to the rule of the Roman 

law:. Quod condidtio indebiti non 
datur ultra quam locupletior eft 
faftus qni accepit. 

The cafe of Smith y. Branlty, Doug. 6g6. alio affo rdt a very 
dear inftance of a fimilar paratiel ; 


If 
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If an aft is itfelf immoral, or a Ubi dantis ct accipientis turpi* 
violation of the general laws of pub- tudo verfatur, non pofle repeti dfci- 
lie policy, there the party paying mus : veluti Ji pecuma detur ut male 
(hall not have this aftion, for where judicctur . k 3. de Cond. ob Turp. 
both parties are equally criminal vel Injuft Cauf. 
againft fuch general laws, potior eft 
conditio defendentis. 

But there are other laws which Quotient autem folius accipi- 
are calculated for the protection of entis turpitu . j verfatur, Celfus ait 
the fubjeft, againft oppreffion, ex- repeti pofie : veluti fi tibi dedcro 
tortion, deceit, &c. If fuch laws ne milt injuriam facias • L 4, ibid* 
are violated, and the defendant takes 
advantage of the plaintiffs condi- 
tion or fituation, then the plaintiff 
(hall recover. 

But it may be faid, that however appofite all the rcafonings 
deduced from UAgutJfeau and Vitinius might be to have (hewn, a 
priori , what the decifion ought to have been, whatever influence 
the difcullion now fubmitted to the public might have had, "if it 
had been prefented as an argument to the court, the fubjeft; is 
now at reft and concluded by authority, and that any reafoning of 
a private individual refpefting the grounds of that conclufion, 
mult be not only unavailing but impertinent. 

But however little encouragement the difeuflions of a private 
individual, refpefting legal fubjefts, have received, or are likely to 
receive, the reafons which militate againft the offering fuch dif- 
euflions to the public, feem to be much more numerous on the 
fcore of prudence than on the principles of propriety. The law, 
like every other fubjeft, may be regarded as a matter either of 
practical information, or of Scientific inquiry 1 if a doftrine which 
is merely the fpeculative opinion of an individual, ihould be con- 
veyed to the public in fuch a manner as to be fufceptible of pro- 
ducing an erroneous impreflion, that it was admitted in judi- 
cial praftice, much inconvenience might arife, and much cen- 
fure would be reafonably incurred. Or if an individual Ihould 
pronounce a peremptory decifion, in oppofition to principles efta- 
blifhed by judicial authority, he would be fairly liable to the im- 
putation of prefumption. But in fuggefting grounds, and reafons, 
in fupport of a difference of opinion fairly dated, every reader is 
left to the exercife of his own judgment, upon the correftnefs of the 
premifes and their accordance with the conclufion. To fupport 
a general and indiferiminate objeftien to this caurfe of proceeding, 
it muft be affumed that the reafoning which is offered is fatisfaq- 
tory and correct 3 for if either the premifes are erroneous in them- 
/ felvcs, 
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fclvea, or inadequate to the conclufion which is deduced from 
item, an obje&ion arifes of a very different nature from that of a 
prefumptuous arraignment of edablifhed authority. Perhaps, in 
ibtne cafes, an examination, of any fubjeft may efcape reprehen- 
fion even whilft the refult of it is not aflented to, as, by exciting an 
attention to the arguments fuggefted, the qrror of thofe arguments 
may be candidly pointed out, and an opportunity may be afforded 
of giving a corre& elucidation of the principles by which they are 
oppofed : to promote inquiry is often a matter of not lefs utility, 
than to bring fuch inquiry to its proper termination ; and if the 
poffibility of error was regarded as an invincible obje&ion to the 
expofition of what, upon an attentive examination, is conceived to 
be truth, there would be an impediment to inquiry*. which would 
only prevent the diffufion of error, at the expence of facrificing 
truth. 

If then a fair and liberal inveftigation may, notwithftanding the 
poffibility or even probability of an error, be attended with ad- 
vantage, as it excites inquiry, it cannot be reafonable to objett to 
an inquiry as prefumptuous, when the refult of it, for anything that 
the obje&ion necelfarily fuppofes to be contrary, may be judicious 
andcOrre&, however oppofite to the conclufions of authority. If the 
reafonings of the moft humble mechanic fhould, upon examina- 
tion, be admitted to be accurate, they would not be reje&ed by 
the philofopher, though placed in oppofition to the opinions of a 
Newton . The oppofition would be a ftrong prefumptive evidence 
of their error, but when that preemption yielded to the force of 
fuperior evidence, no veneration of an illuftrious name would 
juftify reje&ing the conclufions eftablifhed upon the admitted 
bafis of reafon and truth. According to the fentiment of Boyle f 
while authority is a long bow, the effe& of which depends upon 
the ftrength of the arm which draws it, reafon like the crofs-bow, 
has equal efficacy in the hands of the dwarf, and of the giant. 

With refpe& to the effe& which prior adjudications ought to 
be allowed in pra&ice, the bed ftandard to appeal to is the rule of 
public utility, which is the fource and ought to be the meafure of 
aflent to their authority. If the precedent upon any given fubje&, 
* coincides with what is admitted as the principle, there is no room 
for difputation, becaufe the conclufion, to which ever ground it is 
referred, is manifeftly the fame. If the oppofite analogies, in fup j 
port of confli&ing opinions, are, as it often happens, fo nearly 
equal, that the judgment, upon an adequate view of the grounds 
upon which the decifion is to be framed, may fairly helitate be-* 
tween the two, and the decifion is, in its general confcquences, 

5 a priori * 
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a priori , immaterial, the advantage of certainty in adhering to a 
judicial determination, once pronounced and a&ed upon, is much 
too obvious to require proof or illuilration. Even when the 
fubjeft, upon a'retrofpecHve view, appears to have been fuch as 
would not only have admitted of a rcafonable difference of opinion, 
but have called for a different conclufion upon a full examination 
of* its principles, fo that what is prefented as authority is admitted 
to have been founded upon error; it may be frequently beneficial 
to adhere to fuch conclufion, amt nothing is of more ordinary 
occurrence : but how far the propriety of fuch adherence extends, 
is the main queftion under confideration ; the propofition affumes 
the decifion to be erroneous ; the ground of adhering to it is the 
beneficial confequence of doing fo ; the queftion then how far 
the adherence is proper and requifitc, becomes identified with 
that of its being beneficial or otherwife, confidered with relation 
to all its confequences and effe&s. 

This diftin&ion is adverted to by Lord Mansfield , in a paffage 
in the cafe of Robinfon and Bland , which I have upon other 
occafions appealed to, and which I confider as marked with peculiar 
excellence and utility. His obfervation, is, that, « Where an 
error has been eftablifhed and taken root, upon which any rule of 
property depends, it ought to be adhered to by the judges till the 
legiflature think proper to alter it, left the new determination 
(hould have a rctrofpedl, and (hake many queftions already fettled ; 
but the reforming erroneous points of pra&ice can have no fuch 
bad confequences, and therefore they may be altered at plcafurc* 
when found to be abfurd or inconvenient.” 

May not the latter part of this obfervation, which is in its ex- 
preflions confined to the particular cafe of erroneous pra&ice, with 
propriety be generalized and applied to every other fubjeft which 
falls within the fcopc of the fame reafoning, viz. that to reftify the 
error will not be attended with any bad confequences ? The 
abftra£t preference of truth is a point which does not require to 
be eftablilhed by argument; the particular conflict: is between 
error fupported by precedent, and truth in oppofition to it ; and 
furely it appears to be carrying the fan&ion to error fufficiently 
far, when it is allowed to be co-extenfive with the utility refulting 
from it. Perhaps in fomc cafes it may be difficult to fix die 
criterion to which I am pTopofing to refer ; and when it becomes 
doubtful whether the adherence to, or the deviation from, an 
erroneous authority will, in its general confequences, be attended 
with greater benefit and utility, the grand queftion may arile on 
which fide die preference ought to be given. I do not con- 
ceive that the occafions for applying the rule which may be 

adopted, 
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adopted, in anfwer to ths^ qucftion, would be very numerous , and, 
without enlarging my observation, .which probably will be already 
regarded as too difiufc, I am willing, for the purpofe of the 
difcuilion, to admit, that where an erroneous propofition is 
eftablilhed by authority, and it is doubtful whether the prejudice, 
from fubverting the authority, may not exceed the advantage of 
correfling the error, the precedent fliould be allowed to have the 
turn of the fcnle in its favour. But, limiting my admiffion to the 
terms in which it is exprefled, I conceive that the poffibility or 
probability, that in ibme cafes, not particularly adverted to or de- 
fined, it may be difficult to form an adequate opinion as to the 
fuperior advantage of retaining the error or of corre&ing it, is 
not, according to any principles of fair reafoning, to influence the 
decifion of other cafes, in which no fuch circumftance exifts, and 
in which the beneficial confequences of deciding according to 
the original reafon of the fubjed, would confefiedly preponde- 
rate. 

And if there are any cafes to which the propriety of a return 
from precedent to principle molt diftin&ly and emphatically ap- 
plies, it is thofe in which the point in contelt has reference to the 
grand and fundamental principles of jultice and integrity, and 
which are not included in any eftablilhed and connected fyftem 
of politive law i in which no extenfive range of property, or order 
of judicial or commercial proceedings is affe&ed or involved, in 
which the only mifehievous confequence of correcting an errone- 
ous precedent will be the fubje&ing to die colts of an a£tion, 
a perfon who may have the inclination to acquire to liimfelf an 
adventitious benefit arifing from the detriment of another, where 
the one was without merit to entitle him to the advantage, the 
other without offence to fubjeft him to the injury. I here ufe 
the term erroneous precedent , not as afluming to decide that the 
particular precedent under examination is of that quality, but as 
fupporting the argument that, if, upon conGderation, it appears to 
be fo, there is no predominant reafon of public utility to militate 
againft the corre&ion of it. 

It was long a prevailing opinion, (than which certainly none 
could be more ablurd,) that the aft direfting iherifFs to take bail 
bonds was a private ftatute, and many cafes proceeded upon that 
opinion ; but the cafe of Mills v. Bond f i Sir. 399. was decided 
upon the corrett and oppofite principle. The queltion afterwards 
coming before the Court of King’s Bench, in Samuel v. Evans , 
2 2 *. £• 5 dp. Mr. Juftice AJbhurJl faid, that “ If all the cafes on 
this fubje& were on one Gde, hdwever apparently contrary to reafon 
they might be, the Court would be bound by them \ but if there 

are 
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are feveral cafes which are not reconcilcable to reafon on one Tide, 
and one fenfible cafe to the contrary, wc ought to decide accord- 
ing to the latter. Now, there can be no doubt on the reafon of 
the thing, but that this is a general law 3 and, the cafe in Strange 
corroborating the opinion that it is fo, we might determine it to be 
fuch, independent of the authority of another a £1, which unquef- 
tionably makes it a general law.” — I have always regarded this 
fentiment as flopping fhort of the true principle, by which the 
exertion of judicial authority ought to be regulated : and if a court 
poffeffes the authority of correcting an eflablifhed do£trine, fup- 
ported by feveral cafes which are not rcconcileable to reafon, be- 
caufe there is one fenfible precedent to the contrary, I cannot fee 
any material obllacle to their fetting the example of that fenfible 
precedent thcmfelves. The authority of the court is the fame to- 
day as yefterday ; in the 44th of Geo. 3. as in the 6th of Geo . z. ; 
and it is very difficult to umlcrftand the logic, by which it would 
be wrong for a court to correCl an erroneous opinion to-day ; but 
if thcmfelves, or any other court of concurrent authority, had been 
guilty of that wrong to-day, it would become right to follow the 
example to-morrow. Would it not place the adminiflration of 
juftice upon a more rcfpeftable bafis, if it were to be held that 
reafon and juftice fliould be regarded as its firft, and precedent 
as only its fecondary, principle, than to reverfc the difpofition and to 
facrifice the former at the (hrine of the latter ? Admitting mod 
willingly the beneficial efFeCts of precedents, in fixing and ascer- 
taining principles, aflenting to the impropriety of lightly renewing 
difeuffions upon topics, with refpeft to which reafon may fairly 
hefitate in its decifion and certainty of determination is more 
beneficial than a particular conclufion. on either fide j obje&ing to 
the fubverfion of confeflcdly erroneous opinions, when they have 
fo incorporated themfelves with the juridical fyftem, as not to ad- 
mit of feparation without inducing injurious confequences ; the 
only propofition which I endeavour to eftablifh, or rather to en- 
force is, that the acknowledged conclufions of reafon and juftice 
fhall be admitted to prevail over the accidental fan£lion of error 
by precedent, when no important reafon of public utility requires 
an oppofite determination. 

I am fully aware that in this, as in other inftances already ad- 
verted to, I may appear to have been unneceffarily occupied, in 
fupporting by a length of argument a felf-evident propofition, 
which nobody would offer to difpu£. I mult again advert to my 
former apology, that the objeftion, however fpeculatively true, is 
often practically falfe; and that the commodious attribute pf 
precedents in laving the trouble of an analytical iny«$igatiqpi of 
Vol. II. D d principles 
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principles has given thetn pre-eminence faT beyond any title, to 
which they can afpire upon reafons of general utility. 

I may perhaps have alfo incurred the imputation of extending 
this general diflertation far beyond the limits which the fubjeft 
that has given rife to it could have required; without entering 
into the difcuflion of that charge, I am willing to admit, that the 
diflertation, although immediately occafioned by a particular topic, 
was intended to embrace a general fubjeft, a fubjeft which I con- 
fider in itfelf as of high importance ; the proper fource of legal 
argument, the freedom of difcufiion allowable to advocates and 
profeflional writers, the utility of recurring to the great principles 
of natural juftice, and the influence which ought to be allowed to 
the exiftence, or to the want of particular precedents with regard 
to queftions in their nature referrible to and dependent on thofe 
principles. 1 have alfo defigned to avail myfelf of the opportunity 
of defending, with feme particularity, the courfe of examination 
which I have adopted in different inquiries already before the 
public, and in others which a prefent want of encouragement and 
attention, however mortifying, may perhaps not intimidate me from 
fubmitting to their judgment, provided I may indulge the idea, 
that my endeavours hitherto have not been juftly marked by a 
fentiment of disapprobation. 

Craving indulgence for this egotifm, I proceed to a (hort de- 
fence of the obfervations firft alluded to, as included in a former 
publication, and fince that period contradicted by judicial autho- 
rity. 

In refpeft to the queftion, whether money paid merely from 
a miftaken idea of legal obligation, unconnected with the exiftence 
of any moral duty, is fubjcCt to repetition, I in the firft place in- 
ferted the obfervations of Vinmus in fupport of the affirmative pro- 
pofition, (which will befubjoined in the prefent number,) concluding 
with the principle deduced from the pureft fources of natural 
juftice, that melius eft favere repetition quarn adventitio lucro , and 
coinciding in their general effeCt with the argument of UAgueJfeau^ 
of which in the following Ihcets I have attempted a tranflation. 
Having then mentioned the opinion of Pothier y which is exprefled 
in very few and general terms to the contrary, and is wholly 
founded upon the authority of two laws, the effeft of which is 
fully examined by Vinnius and <TAgue][eau (a) s I proceeded to 
obferve, that it was lingular that a queftion open to fo much 

,4 

(tf) vo. Cod. de Jur.et Fid. Jgnor. Com quit, jut ignorana, iadebitam pecuniaa 
fblvnrtt, ceflatrepetitio ; per ignorantiam enim fafti tantum, indebid ibliiti repetitiooea 
competert tibi notum eft. L^p. ff. d. U Igooramiam ia&i bob juxta ptodefle, aec ftultia 
felerfe (occuni, fed cmntibsa. 
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difcuffion, had pafled with very little attention in the cafes 
bfte&ed by it ih the Englijh courts, that the opinion of Vi «• 
nius> appeared to be bed founded, as it arofe from the application 
of the rules of natural judice, upon which this right of adion 
rather depends, than upon any pofltive rules or artificial reafoning $ 
to which I added that I conceived (as it may now be thought 
erroileoufly) that it might be pofitively dated, that the opinion was 
adopted in the Englifh law, and in fuppoft of this opinion referred 
to the cafes of Aticher v. The Bank cf England y Doug. 638. Bize V. 
Dixon , 1 T. It* 285, and to the opinion given by Lord Kenyon at 
Nifi Pritis , and which has been contradided in the cafe that ha 9 
fince occurred. The two former authorities were not adverted to 
in the cafe lad mentioned, and upon a very frequent and (as far 
as lies in my power) an unprejudiced confideration of thofe cafes, 
it dill appears to me impoflible to reconcile the determinations 
which they import, and the principle- which, though not exprefled, 
they necefiarily involve, with a negative anfwer to the quedion at 
prefent under confideration. In the fird cafe, the payee of a bill 
of exchange redrained its negotiability by an indorsement, direding 
the drawees to place it to a particular account. Afterwards it was 
negotiated with a forged indorfement, of the name of the perfon to 
whofe credit it was to be placed, and a third perfon having paid 
the money for the honour of the payee, to the Bank of England \ 
the payee was allowed to recover the amount. As to the obferva- 
tions arifing from that cafe, I think, id, That it is impoflible for any 
didin&ion to be made between a payment by the drawer himfelf, 
and by another perfon for his honour, and in fad no fuch dif- 
tin&ion was taken or adverted to in the cafe. If the drawer was 
not himfelf liable to the payment of the bill, he was not liable to 
indemnify any other perfon who, knowing the circumdances, had 
paid it on his account ; but if he did think proper to adopt the ad 
as his own, he was certainly at liberty fo to do; but then, if he 
adopted it at all, he mud adopt it throughout, and the retrofpedive 
approbation, which is equivalent to an agency, mud have the fame 
efled as a proper agency arifing from a preceding authority ; and, 
with refped to that, it is an undifputcd propofition that the ad 
of an agent, within the limits of his authority, mud be in all re- 
fpeds confidered as the ad of the principal. 2d, It is impoflible 
.to fuppofe that in this cafe there was any ignorance of fad ; the 
only fad upon which the quedion of liability depended, was the 
indorfement .adually appearing on the bill: it is not dated, nor 
is it to be fuppofed that that iriderfement was not read by the 
perfon who made the payment, and even if it had not, the negled 
would have been too grofs to have been the foundation of any right 
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of a&ion. 3d, No circumftances of fraud, oppreflion, undue in- 
fluence, or any other of the grounds upon which tlie a&ion for 
money had and received is founded, are alluded to as having ex- 
ifted, or, from the nature of the thing, were likely to have exifted, 
fo as to have formed an ingredient in the ifecifion of the cafe. 
4th, There was a difference of opinion in the court as to- the effe& 
of the indorfement, it being held by Mr. Jufticc Buller> contrary 
to the opinion of Lord Mansfield , and W\lles % and Ajhhttrjl> J. that 
it was net reflri&ive ; and upon the legal queflion, whether it was 
fo or not ? the whole difeufiion turned. After the judges had given 
their opinions, Lord Mansfield faid, <c The whole turns on the 
queflion whether the bill Continued negotiable ? as the cafe flands 
at prefent let the nonfuit be fet afide, and we will confider of it 
further, and if we alter our opinion we will mention it.” The cafe 
was not mentioned again, but the caufe was tried at the following 
fittings, when the plaintiff, by Lord Mansfield's directions, obtained 
a verdi&. 5th, In this cafe then tl.c plaintiff recovered back 
money which he had paid, not being liable to do fo in point of 
law, there being no ignorance of fa&, nor any other caufe to in- 
duce the right of repetition, beyond the mere decifion of his not 
being under any legal' obligation, to make the payment : for, as 1 
have already obferved, the a& of payment being made by another 
perfon for his honour, did not form, and, according to the prin- 
ciples of corre& rcafoning, could not, as a matter of diftin&ion* 
form any ingredient in the cafe. 6th, Then the propofition that 
a perfon who has paid a fum of money for which he was not 
legally obliged, and under circumftances indicating that fuch 
payment was made under a miftake of law, is, without any adven- 
titious circumftancc, entitled to reclaim it, mufl be true, or the cafe 
muft have been improperly decided. 

The analyfis of the cafe of Bizc v. Dickfon , 1 T. R. 285. appears 
manifeftly to lead to the fame conclufions. The plaintiff was in- 
debted to the defendants as affignees of a bankrupt in the fum of 
1356/.; at the fame time the bankrupt was indebted in a fmaller 
amount unto divers perfons, on whofe behalf the plaintiff had 
effe&ed policies of infurance upon a commiffion del credere ; the 
plaintiff paid to the defendants the amount of the money owing 
to them, without dedu&ing the money owing from the bankrupt. 
Several years afterwards it was decided between other parties, that 
a perfon in the fituation of the plaintiff was entitled to a fet-off, and 
upon that determination bepig made, the plaintiff brought his 
a&ion to recover the money before paid, it appearing that the 
affignees had fufficient money in their hands to refund what had 
been paid j and the counfel for the defendant declined arguing the 
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cafe, the court being of opinion that it came within the principle 
of the determination, which cftablifhed the right of fet-ofF at 
the time of making the payment, and Lord Mansfield faid, that ’ 
the rule had always been, that if a man has a&ually paid what 
the law would not have compelled him to pay, but what in equity 
and confcience he ought, he cannot recover it in an a&ion for 
money had and received ; fo when a man has paid a debt which 
would otherwife have been barred by the ftatute of limitations, or 
a debt contrafted during his infancy, which in juftice he ought to 
difeharge, though the law would not have compelled the payment, 
yet, the money being paid, it will not oblige the payee to refund it. 
But where money is paid under a mi {lake, which there was no 
ground to claim in confcience, the party may recover it in this kind 
of a£Hon. 

Here the judgment was profefledly and avowedly founded upon 
the principle of the money having been paid under a mi (take, and 
it was, in the nature of things, abfolurely impoflible that it could 
be referred to any other principle ; that there was any miftake in 
faft, is not in the flighted degree hinted at, and any fuch fuppofi- 
tion would be abfolutely inconfiftent with the circumftances of the 
cafe ; the miftake then was a miftake of law and nothing more, 
and although the diftinflion between a miftake in fa£t and a 
miftake in law was not exprefsly adverted to, either in this cafe 
or in the preceding, the propofition that money which has been 
paid merely under a miftake in law is fubjeCt to repetition, is fo 
neceffarily involved in both the determinations, that >it is a con- 
tradiction in terms to affirm at the fame time that that propofition 
is falfe, and that thofe determinations can be fupported. 

In the cafe of Fanner v. Arundel , 2 Blackfione's Reports , 824. to 
which I flightly adverted in the EJfay on the adtion for money had 
and received : a certificate of a pauper was given by the overfeersof 
Grimly , to the parifh of St. Peter's in Worcefier , or any other parifh 
in the faid city ; the pauper refiding in St. Martin's in Worcefier % 
was removed to Grimly , and the defendant, the overfeer of St. 
Martin's , demanded from the plaintiff, the overfeer of Grimly >, a 
fum of money for the maintenance of the pauper, for the laft four 
years, which was accordingly paid, and the a&ion was brought ta 
recover it back, on the ground that the defendant, having no right 
to demand, had no right to retain the money, (the cafe not falling 
within the ftatute, which provides the reimburfing the expences 
pf certificate, perfons,) and the coust held the adion nett maintain* 
able. Lord Chief Juftice De Grey faid. Where money, it paid by. one 
ptan to another on a miftake , either of fa& OR OF LAW, or by deceit % 

#is aftion will certainly lie : but the propofition is not univer* 
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fal, that whenever a man pays money which he is not bound to 
pay, he may by this affcion recover it. Money due in point of 
honour, and confidence, though a man is not compellable to pay it, 
yet if paid (hall not be recovered back. Put the form of the cer- 
tificate out of the cafe : it is however evidence at all events, that 
the parifh of Grimly have ackowledged the pauper to be their 
pariihioner, and it is allowed that he lias been maintained four 
years by the pari(h of St. Martin's. Admitting therefore, that 
this money could not have been demanded, (which it is not 
neceffary now to decide,) yet I am of opinion that it is an honed 
debt, and that the plaintiff having once paid it, Avail not by this 
aftion, which is confidered as an equitable a£tion, recover it back 
again.” 

It mud be remembered, that there is no difpute as to the right 
of reclaiming money paid under a miftake of law, not being uni- 
verfal and without exception ; that it is agreed on all hands that 
money, which ought in point of honour and honefty to be paid, 
cannot be reclaimed ; the decifion in the cafe jud cited turned 
wholly upon that excepted principle, but the general propofition 
dated by the Chief Judice, though collateral to the decifion of the 
caufe, is pronounced in terms which indicate a fixed opinion upon 
the fubjeft, and this opinion, however extrajudicial, confirmed and 
fupported by two cafes in which a fimilar opinion, though not ex- 
preffed, was evidently involved, may be thought deferving of at 
lead as much attention as the cafual expreffion of Mr. Judice 
Puller , in the cafe of Lowry and Bourdieu , which will be prefently 
examined. 

In the cafe of Chatfuld and Paxton , as dated in Chitty on 
Bills, 102. the defendants being holders of a bill gave time 
to the acceptors, and they afterwards became infolvent, of both 
which circumdances the defendants gave the plaintiff notice, and 
he at their requeft, in a letter, accepted another bill, which he after? 
wards paid, and this aftion was brought to recover the money 
back. Lord Kenyon faid, “ My opinion is againd the defendants ; 
it was not only neqeffary that the plaintiff fhould know all the 
fads, but he (liquid know the legal confequence of them ; it feems 
to me that the plaintiff did not know the legal confequence of 
them, and that he paid this money under an idea that he might be 
compelled to pay it * when the defendants granted this indulgence,' 
they gave it at their own rifk. Where a man knowing all the 
4 a &8 explicitly, and being under no apprehenfion with regard to 
any of them, nor of the law a&ing upon them, choofes to pay a 
fum of money, volenti non Jit injuria, he fhall not recover it bach 
again” This cafe afterwards came before the court upon n 

4 motion 



Numb. XV 11 L 2 Of Mi/lakes of Law . 391 

motion for a new trial, when the verdift for the plaintiff was 
confirmed, hut the cafe was not at the time reported. 

Upon a review of thefe authorities I was induced to form the 
conclufion, that the -opinion, that money paid under a miftake 
of law might be reclaimed, was adopted in the Englijh law. But 
in the cafe of Bilbie v. Lumley, 2 Eafi , 469. which is the principal 
caufe of the prefent diflertation, the general propofition being 
brought before the court, Lord Elknborough aiked the plaintiff’s 
counfel whether he could ftatc any cafe, where, if a party paid 
money to another voluntarily, with a full knowledge of all the 
fa&s of the cafe, he could recover it back again, on account of his 
ignorance of the law ? No anfwer being given, his Lordfliip laid, 
the cafe of Chatfield v. Paxton , was the only one he ever heard of, 
where Lord Kenyon , at Nifi Print, intimated fomething of that 
fort, but when it was afterwards brought before the court on a 
motion for a new trial, there was fomc other circumftance of fa& 
relied on, and it was fo doubtful at lad on what precife ground the 
cafe turned, that it was not reported. Every man mutt be takeu 
to be cognizant of the law, otherwife there is no faying to what 
extent the eoccufe of ignorance might not be carried. It would 
be urged in almoft every cafe. I11 Lowry v. Bourdieu , money 
paid under a miftake of the law was endeavoured to be recovered 
back, and there B idler, J. obferved that ignoratitia juris non 
epeufat. 

I have endeavoured, in the preceding obfervations, to examine 
the cftedl of an argument founded upon the mere want of prece- 
dent, and to (hew that the propofition in queftion was not defti- 
tute of the fuccour of precedent, if any fuch were requifite 5 and, 
whether the argument which 1 have entered into upon the latter 
of thefe grounds be correft or otherwife, it is always certain that 
the fources of it were not adverted to in the cafe of Bilbie v. Lumley , 
and that there is nothing in that cafe which contradidts the pofi- 
tion, that the truth of the before mentioned propofition is a con* 
clufion neceflarily connedted with the authority of the cafes which 
have been cited. Mr. Eajl fubjoins a note to Bilbie and Lumley , 
mentioning that the circumftances of the cafe of Chatfield and 
Paxton were fo fpecial, and there was fo much of doubt in it, 
that it was not thought material to report it, to which he fub- 
joins a ftatement of the cafe, and of the opinions of the judges, 
from which it appears that the fadls were not known at the time 
of accepting the fecond bill, though before the payment of it the 
plaintiff received fome information of the laches, but not fuch 
particular proof as would have enabled him to defend himfelf 
againft the demand upon his acceptance in a court ; the opinions of 
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.the judges appear to turn principally upon the particular fafts* 
I' have a perfonal recollection of the cafe, the difeuffion of which 
turned, rather more upon general principles than appears by the 
report ; but I am ready to admit, that it was conducted in a man- 
ner very defultory, and very different from that which might 
reafonably be expefted in the cftablifhment of a legal principle of 
fuch extenfive confequences as that before us. If Lord Kenyon had 
then refted the cafe upon the proportion, which he is faid to have 
fo diftinftly and .explicitly dated at the trial, this point would 
have had all the weight which it could have received from a 
direft and immediate precedent ; as the cafe dands, the judgment 
of the court cannot be fairly adduced as a confirmation, though it 
is equally certain, that it contains nothing to import a contradic- 
tion of the general dottrine dated at the trial. 

Thedo&rine that, 41 Every man mud be taken to be cognizant 
of the law, otherwife there is no faying to what extent the excufe 
of ignorance might not be carried, and that it would be urged in 
almod every cafe,” is certainly entitled to much attention ; but I 
conceive that the effeft of the dodtrine is carried fufliciently far 
for the purpofes of public utility, by holding that no man fjiall 
exempt himfelf from a duty, or (belter himfclf from the con* 
fequences of infringing a prohibition impofed by the law, or 
acquire an advantage in oppofition to the legal rights and intcreds 
of another, by pretending error or ignorance of the law, without 
its following as a confequence, that the ignorance of one man 
under no moral obligation, and intending no gratuitous dona- 
tion, (hall be to another a title of adventitious acquifition. It 
may be dated as a general principle, that money paid without 
adequate caufe is fubjeft to repetition, and when the only caufe of 
payment is a midake of law, the adequacy or inadequacy of fuch 
caufe is the important point to which this whole difeuflion is to 
be referred ; and if no other caufe of payment appears, and it is 
eftabliihed that money paid under a midake, whether of law or of 
fa&, may (except under fpccial circumdances) be reclaimed, and 
it is doubtful whether fuch midake did or did not exid, there can 
be no injudice in adopting the propofition of Pothier , that when 
it is uncertain whether a man has paid what was not due from him 
knowingly or erroneouily, it ought to be prefumed that the pay- 
ment was made erroneoufly, and that he (hould be allowed to re- 
claim it according to the general principle that in re obfiura melius 
ffifavsre repetition /, quafi adventitio lucro 9 and alfo according to the 
other general principle already adverted to, as founded upon the 
principles of natural reafoning, that nemo prnfumitur donare . 

The cafe of Lowry v. Bourdieu was minutely obferved upon, 
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in the EJpty on the aftion for money had and received, it appear- 
ing to the write* that the decifion was corre&ly- right, hut that 
the difcuflion of it by the different judges did not entirely pro- 
ceed upon fimilar principles. The fads of the cafe are, that the 
plaintiff made an infurance upon an Ea/l India voyage, not having 
a direft intereft in the fhip, but being a creditor of the captain by 
bond, and the bond being dated as the fubjeft of the infurance. 
After the voyage had been performed, and all rifque (fuppofing 
the policy yalid) was at an end, he brought his a£lion for re-., 
turn of the premium, infilling, that as he would not have been en- 
titled to recover in cafe of a lofs, it had been paid without con* 
iidcration ; and it was held by a majority of the judges, contrary 
to the opinion of Mr. Juflice Wilks , that the a£tion could not be 
maintained ; the pofition which I endeavoured to eftablifh was, 
that where money had been paid upon a void contingent contrad, 
not attended with criminality, and the one party availed himfelf 
of the illegality of the contrail, to avoid the performance of his 
own part of it, the other was entitled to a return of the money 
which was paid; and that this cafe did not fumifh any exception 
to that principle. The more particular examination of that point 
would be h e *e irrelevant. Upon the queflion how far the cafe 
affe&s the rule now undfcr difcuflion ? I would in the firft place 
examine how far the point involved in the determination, without 
adverting to any of the obfervations which accompanied it, is or is 
not applicable. The prefent queflion is, whether a fum of money 
paid merely in confequence of a miftaken idea, that it could have 
been legally cxa&ed, is or is not fubjeft to repetition ? The quef- 
tion in Lowry v. Bourdieu related to a fum of money paid as the 
conflderation of a profpedlive contingent engagement, and reclaim- 
ed on account of the infufEciency of the original engagement, at 
a time when it was clear that the advantage (lipulated for could 
not have been obtained, however legal or obligatory the engage- 
ment might have J)een ; the contingency upon which the advan- 
tage was to arife, having become impoflible. It is obvious that 
the two queltions are perfe£tly diflin£l, and I conceive it may be 
juftly afierted that a decifion againfl the right of repetition in the 
latter, concludes nothing as to the former. Nothing could be 
more clear, than that after the rifque had been run, there was no 
ground for a repetition of the money in point of honour and con- 
fidence, and if not, the principle is admitted on all hands that there 
could be no fuch right in point o£ law. If then the cafe of Lowry 
Bourdieu concludes nothing upon the fubje£l by its mere deter* 
mination, as the decifion of law upon the particular fa&s, it re- 
mains to fee whether the obfervations relied upon in fupport of it 
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can have any greater effell? The opinion of Lord Mansfield was, 
that as the contrail was upon a gaming policy, and againft an all 
of parliament, the court would not interfere to affift either party, 
according to the rule that in pari delido potior efi conditio defendentis . 
It is plain that this ground has nothing to do with the payment of 
money, under the miftaken idea of a previous legal obligation. 
The opinion of Mr. Juft ice Wittes was, that the plaintiff (hould 
recover, for that it would be very hard that a party {hould lofe, 
when he had paid 'under a mere miftake. — I conceiye that this 
opinion, as applied to the particular cafe, and inafmuch as it did 
not embrace the confideration of the point how far the plaintiff in 
honour and juftice was entitled to a return, did not fully meet the 
cafe, but it certainly contains nothing to militate againft a general 
right of repetition. Mr. Juftice Ajbhurfi was againft the right of 
return, but his only obfervation was, that the contrail was a gam- 
ing policy, not adverting to the fall, that that very circumftance 
was the whole foundation of the plaintiff’s claim. The opinion 
of Mr. Juftice Butter, which muft be ftated at length, is as fol- 
lows : “ It is very clear to me that the plaintiff ought not to re- 
cover. There was no fraud on the part of the underwriters, nor 
any miftake in matter of fall. If the law was miftaken, the rule 
applies, that ignoraniia juris non excufat . This was a mere gaming 
policy without intereft. There is a found diftinHion between con- 
trails executed and executory 5 and if an allion be brought with a 
view to refeind a contrail, you muft do it while the contrail con- 
tinues executory, and then itcanonly bedone on thetermsof reftor- 
ing the other party to his original fituaticn. There was a cafe of 
Walker v. Chapman , fome years ago in this court, where a fum of 
money had been paid, in order to procure a place in the cuftoms ; 
the plate had not been procured, and the party who had paid the 
money having brought his allion to recover it back, it was held, 
that he (hould recover, becaufe the contrail remained executory } 
fo if the plaintiffs in the prefent cafe had brought their allion be- 
fore the rifle was over, and the voyage finiftied, they might have 
had a ground for their demand ; but they waited till the rifle (fuch 
as it was, not indeed founded in law, but refting on the honour of 
the defendant) had been completely run. It makes no difference 
whether the premium was paid before the voyage or after it.“ 
The queftion is, Whether the obfervation, “ that if the law was 
miftaken, the rule applies, that ignorantia juris non excufat thus 
cafually and incidentally applied, is to decide the important and 
extenfive point at prefent under confideration ? The rule in its 
terms is fufficiently fatisfied, by. holding that no man (hall^ under the 
pretence of an ignorance of the law, excufe himfelf from the 
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performance of his own obligations, or acquire an advantage, of 
avoid a detriment, when he has omitted ufing the means ordained 
by law for tliofe purpofes. Applied to the immediate fubjeft mat- 
ter, it has no reference to the point, of money paid under a miftaken 
idea of a preceding obligation. Applied generally and indiscri- 
minately, it is inconliftent with the idea exprefTed in very unequi- 
vocal terms in the fame opinion, that the money can be recovered 
back whilfl the contrail remains executory and contingent ; for even 
in that cafe, the claim can only be money paid on a confidcration, 
which could not have any legal effeft ; the opinion which admits 
the party to reclaim the money, whilfl: by the terms of the contrail 
he may have a chance of benefit, but not afterwards, is totally op- 
pofite to the general ground, that he cannot in any cafe reclaim 
money paid under a miftake of law, and the feveral inftances in 
which it has been held that money paid upon fuch confiderations 
may be reclaimed, whilfl the event is contingent, or when the 
event has been unfavourable to the receiver, and he has taken ad- 
vantage of the invalidity of his promife, are inconfiftent with the 
pofition fuppofed to be involved in the cafe of Lowry v. Bourdieu % 
that money paid under a miftake of law can in no cafe be reclaim- 
ed. If then the propofition is not univerfally true, I conceive it 
may be fairly argued that there is nothing in the cafe adverted to 
iufficient to counterbalance what may appear, upon due confident 
tion, to be the true conclufion with refpeft to the fubjedl of tho 
prefent inquiry 5 and if the queftion previous to the laft decifion 
was open to argument, it will remain to confider how far, fince 
that decifion, the difeuflion of it is precluded by abfolute autho- 
rity. 

Upon this fubjell I (hall not add any further obfervations of 
my own. It will be recolle&ed that the argument only refers to 
the general propofition, and not to its application, or to the ex- 
ceptions which may be admitted in particular cafes. Unlefs the 
fubjeft is fo concluded by authority as to be no longer open to 1 
argument, I conceive that no ftronger argument can be neceflary 
in indicating the true conclufion, than the opinion of UAgueJfeau f 
that one man cannot profit by the error of another, whether of 
law or fall, without abfolutely contradiHing a feries of propofi- 
tions, every one of which is a firft principle of natural juftice. 


If, upon the refult of a fair inquiry, it (hould appear that money 
paid under a mere miftaken idea of legal obligation, without any 
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purpofe of gratuitous donation or liberality, and for the payment 
of which there was no moral duty, is fubjeft to repetition* it feems 
to follow, as a ncccffary eonfequencc, that a promife of payment 
founded merely upon fuch miftake cannot be obligatory : for there 
certainly arc many cafes in which an a£t, voluntarily done, will 
continue valid, notwithftanding a naked promife to do fuch aci 
could not have been enforced, as is the cafe with regard to all aft* 
of mere liberality ; but it would be abfolutely contradictory, that a 
promife to do an act fliould be legally enforced, while the aft it- 
fclf, if done without fuch promife, would be liable to be refeinded. 
But admitting it to be eftablilhed, that the aft, if done, mult be 
fttffered to remain * admitting that a man who has contrived to 
get a cafual advantage by the lofs and ruin of another, is not to be 
diftuTbed in the enjoyment of it, it does not follow as a confe- 
qoence that a promife to confer fuch advantage without any 
adequate caufe can be enforced confidently with the correct prin- 
ciples of legal reafoning j the particular queftion, whether an in- 
dorfer of a bill of exchange, making a promife to pay with a know- 
ledge of circumftances by which lie is legally difcharged,but without 
knowing the legal confcquences, is bound by fuch promife, is an in- 
ftance of this defeription ; and the true decifion of the particular 
queftion, depends upon the true expofition of the general principle. 
1 (hall not here enter into difeuflion, how this ignorance of the legal 
confcquences is to be proved j but will take it as an afeerrained 
faft, obferving by the way, that if the evidence upon that fubjeft 
is indifferent, it is rather to be prefumed that a man did not without 
any motive intend to renew an obligation, front which he was le- 
gally difehargrd, than that he did \ and that even fuppofmg his 
knowledge of the law to be admitted, and fuppofmg that he in- 
tended to enter into a new obligation, (the cafe being unaccom- 
panied by any circumftances amounting to a new conlideration,) 
it would be very difficult to reconcile a liability founded on fuch 
a promife, with the ordinary principles of the law, upon the topics 
to which I Ihall advert in the difeuflion of the queftion to which 
1 confine myfelf, and which aflumes the ignorance of the 
law to be an undifputed fact, and the fuppofttion of an lifting 
legal obligation to be the only caufe and foundation of the pro-, 
mife. ' 

I will allb remove out of the difeuflion all cpnfiderations, 
founded upon the mode or circumftances of the promife. I will 
not rely upon the kind of evidence by which acknowledgments 
or promifes are frequently obtained or proved, by the tricks of 
an artful perfon knowing the defe& intended to be remedied, and 
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contriving to furprize from the ignorance of another a corre&ion 
of it, by taking advantage of indefinite expreffions extorted by 
terror or furprize, or not unfrequently fabricated by perjury. All 
thefc are accidental circuipftances, but circumftances of very fre- 
quent occurrence, againft which the legiflature has in particular 
inftanccs placed a guard by the ftatutc of frauds; they are circum- 
ftances to which the fubjeel is peculiarly liable from its very nature, 
but they may be all corre&ed by a fimilar Iegiflative provilion j 
and the general qudtion would in its eflcntiaf quality remain un- 
affected. 

I (hall juft advert to the ftrefs which is fometimes placed upon 
the acknowledgment of a fuppofed exifting obligation. Such 
acknowledgment, according to the principles of accurate reafoning, 
cannot be regarded as any thing more than evidence of adual ex- 
ifting fads, by which the obligation referred to is fupported ; and 
confidering it merely as a medium of evidence, it is, like every other 
evidence, fubjeCl to be contradiftcd and explained. I am not fpeak- 
ing of any fraudulent acknowledgment of non-cxifting fails, by 
which a perfon to whom it is made may be wilfully milled, or even 
of an innocent mifreprefentation of fails operating to the prejudice 
of another, and for the confluences of which the perfon making 
it may be anfwerablc ; thefc are collateral and particular cafes, 
depending upon particular reafoning, unconne&cd with the gene- 
ral fubjeit. I fuppofe a man innocently to acknowledge a fail by 
which he is chargeable as true, but which appears eventually to be 
falfe: I fuppofe him to- acknowledge that he owes 100 /. to A . B * 
for the price of a horfe ; and it appears that the horfe was fold by 
C. D., or that the money has been paid, every body will admit 
that fuch acknowledgment is merely nugatory. I alfo fuppofe a 
man to ftate a given feries of fails, upon which, in point of law* 
no obligation arifes ; and at the foot of that ftatement to fubjoin, 
« I admit that in confequence of thefe fails, I am under fuch 
an obligation in point of law.” I believe it will not be argued that 
his fubjoining this erroneous legal opinion, will induce an obliga- 
tion, which the fails are incompetent to fupport. Thefe are ex- 
treme cafes, but they are cafes which exhibit the naked principle* 
diverted of all adventitious colouring, which can only be calculated 
to miflead, and whatever is the true conclulion as to cafes thus 
nakedly dated, mult be equally true as to the other cafes reducible 
to fame principles, and unfupported by peculiar circumitances 
containing in themfelves a fubftantive and efficient caufe of obli- 
gatibn, arid which cannot be drawn into confequence, where the 
fame caufe of obligation does not^xift; in fine, an acknowledge 
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ment, in its nature andcharader, does not induce but only evidences 
ah obligation ; if the acknowledgment, however ftrongly expreffed, 
appears upon examination to be no more than a falfe impreflion of 
fads, or a falfe opinion of law ; it mult be held, that, however 
complex the fads, or however difficult the law, the effed of the 
acknowledgment is deftroyed, or elfe the true cbnclufion, in the 
cafes, above fuppofed, is the reverfe of what has been aflumed, or 
3dly, there is to be an infinity of judicial difcretion, according to 
the infinite variety of particular circum (lances. 

From a mere acknowledgment I proceed to the cafe of an adual 
promifc, fully fubftantiated by proof, and perfedly unequivocal 
in its terms, but on the other hand admitted to be founded upon 
ho other motive or confideration than the miftaken idea of a pre- 
vious legal obligation. I conceive it will not be diiputed, but that 
i ft, In general, a promife to pay a fum of money, or do any other 
given ad, induces no legal obligation, unlefs founded on an ade- 
quate confideration ; 2d, That no adion can be maintained on a 
promife, unlefs fuch confideration is alleged, nor, 3d, Unlefs the 
allegation is fpecifically fupported by the proof, or in other 
words, 4U1, That although a valid promife is proved, and which 
is fupported by a valid confideration, if there is a material variance 
between the confideration alleged, and that which is proved, the 
adion cannot be fuftained. As I cannot imagine that thefe pro- 
pofitions call for either proof or illuftration to any perfou, how- 
.ever fuperficially converfant with legal inquiries, I (hall not dwell 
lupon them mote particularly at prefent. 

The effed of any promife in precluding the defence of the 
Statute of limitations, or of infancy, or bankruptcy, is not to' 
be regarded as an exception to the proportions juft adverted 
to ; becaufe, in all thefe cafes, the promife is not the founda- 
tion of the adion, but merely the rebutter of a fpecial ground 
of defence, the waiver of a privilege, and not the acquiiition of a 
right. 

It would be irrelevant to enlarge upon the very extravagant 
length to which what is called a promife has, in the firft of thefe 
. cafes, been carried, to the almoft total fubverfion of the authority of 
.tike legiflature, but the fubjedis fo far conneded with the prefent as 
to render fome mention of it not wholly inadmiffible. The ftatute 
requires the adion to be brought within fix years after the caufe of 
adion accrued* Various determinations eftabliflied and rightly 
eftablifhed, that a promife to pay the debt deftroyed the effed of 
the previous lapfe of time. We are now accuftomed to confider 
the promife dated in an adion of affumpfit at merely a fidion, 
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but an adual promife was formerly regarded as the effential caufe 
of adion *, and it was only in Sladts cafe that it was fully eft*.- 
bliihed, that no other promife was neceflary than the ad of eon- 
trading the debt ; but a fubfifting debt was ah adequate consider** 
tion for an adual promife, which promife being a fubftantive 
caufe of adion, was fully fufficient to fupport the demand. It 
then came to be faid that the fmalleft acknowledgment was fuf- 
ficient to conftitute a promife, and there is no objedion to its being 
fo confidered, if the jury (hould confider it as made with that view* 
and as intended to aflcnt to the exiftence of a fubfifting obligation* 
but when a cafual converfation with a third perfon, intimating an 
intention to take advantage of the ftatute, when an abfol'ute refufal 
to pay, afligning the protedion of the ftatute as the ground of de- 
fence, when afferting the debt to have been adually paid, but un- 
der circumftances contradided by the evidence; when the mere 
exclamation, what an extravagant bill you have fent me I are held 
to conftitute an adual promife, the protedion of the legiflature is 
fubverted, and an inlet given to perjury and mifreprefentation, the 
general mifehiefs of which are perhaps not compenfated for by 
the particular advantage of fometimes enforcing the payment 
of a real debt, from which a true conftrudion of the aft 
of the legiflature would fur nidi a protedion. The objeft of 
the legiflature is admitted to be the prevention of aflerting claims 
formerly fatisfied, and of which the fatisfadion cannot be 
proved ; for the efFeduating that objed a provifion is made* 
the cfFeds of which may eventually extend beyond the pur- 
pofe intended; but if the law commands, the duty of the judge 
is only to obey : and it is impofiible to fuppofe that immediately 
after the ftatute, fuch decifions as I have alluded to, fome of which 
are reported and the others I have known to cxift, could have takCh 
place ; they have only arifen in confequence of the gradual pro- 
greflion, from an adual promife to an acknowledgment implying a 
promife, and from an acknowledgment implying a promife to one 
containing an absolute refufal. 

In the other two cafes, it is allowed, that there muft be an 
adual promife, and that a mere acknowledgment will not be fuf- 
ficient, the only plaufible ground for the oppofite determination* 
in the cafe of the ftatute of limitations, viz. that the ftatute is only 
to be regarded as inducing a prefumption of fatisfadion from 
length of time, has not any application to either of thefe ; in both 
cafes the right of defence is founded upon a different ground, in 
both there is an adequate ground for an adual promife, but in 
neither is a mere acknowledgment of the fad of any importance ; 
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for the exiftence of the fa£t acknowledged is confident with the 
admitted ground of defence. 

But it has been h^)d that the exiftence of a previous moral obliga- 
tion is fufficient to maintain an aftual promife. The cafes in 
which this has been decided, feem, as far as I am aware of them, 
almoft wholly referrible to the principle of a fubfequent afient, 
being equivalent, under thefe circumftances, to a previous requeft, 
and operating rctrofpe&ively and with fome degree of fidtion, as 
amounting to fuch requeft. I am not acquainted with any 
cafe which has been under the cognizance of judicial authority i 
where the mere difeharge of a moral obligation was ftated, upon 
the declaration, as the confideration of the promife. 

The term moral obligation is very difficult to be defined for the 
purpofe of legal reafoning, although it may perhaps be fufficient- 
ly definite for the purpofes of the fcience to which it belongs, 
wherein the fource of obligation, and fan£tion for its performance, 
arc referred wholly to the internal fenfe of reflitude in the per- 
fon fuppofed to be affesfled by it. A term fo familiar .in its ap- 
plication, does not at firft view appear to prefjnt any peculiar 
difficulty, but when examined with a view to legal prccifion the 
apparent facility ceafes ; and whilft certain attributes are applied 
to the indefinite term, the criterion, by which the propriety of the 
term, and the extent of the confequences applied to it, are to be 
determined in particular inftances, is itfelf by no means clearly 
fettled. It will hardly be contended that every duty of imper- 
feft obligation, the exiftence of which can be demonftrated by the 
fcience of ethics, can be the confideration of a valid promife to be' 
enforced by the coercion of the law •, the duties of gratitude and 
beneficence are allowed to be real and very extenfive fources of 
moral obligation, but are never held an adequate fonndation for 
legal refponfibility. A declaration, that in confideration that John 
had formerly lent a fum of money to Richard , which had been 
attended with very beneficial confequences, and that John was now 
in indigent circumftances ; Richard promifed to pay him ioo l. 
a-year, would fcarcely be expefted to ftand the teft of a demur- 
rer ; but die morality of the obligation would be fupported by 
every principle of ethical reafoning. But though I advert to the 
difficulty of fixing the ftandard of that moral obligation, which 
fhall be fufficiently particular and diftinft, to be legally recognized 
as die foundation of a valid promife, I do not feel myfelf engaged 
to attempt a foludon of it ; for, taking the term in its moft vague 
and indefinite chara&er, and allowing it in that charafter every 
dung that can be claimed for it, Ieonfiderit as inapplicable to die 
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point under confideration ; anJ, to be more precite, I coftfidcr that 
the mere miftaken opinion of legal refponfibility, whether gene- 
rally or in the particular cafe which has occafioned tliefe obferva- 
tions,. is not to be regarded as a moral obligation, according to the 
moll extenfive fenfe, in which that term can with reference to the 
prefent purpofe be applied. 

When the cffe£l of the fuppofed obligation is all gain on the 
one fide, and all loft on the other, it is obvious that there is no 
morality to appeal to in fupport of it, and that the conclufions qf 
morality are wholly on the oppofite fide, for there cannot be much 
difference amongft cafuifts upon the queftion, Whether a man 
ought to take advantage of an engagement in his own favour, 
which has no other foundation than the ignorance of another, who 
fuppofed himfdf to be merely fatisfying a legal claim ? But ill 
molt difputed cafes, there is an a&ual lofs, and the queftion is on 
whom the confequences of it arc to fall •, where both are equally 
free from all imputation qf impropriety or negleCt, to ufe the 
language of the law, where both are equally innocent, there is no 
principle of moral duty to vary the decifion of the law. The 
pofitive rule, that where equity is equal, the law is to prevail, is 
founded upon principles not only of that equity, which is a par- 
ticular fyftemof eftablifhed jurifprudence, but alfo of the more ex- 
tended equity, which confifls in moral obligation. In fliort there 
is iio equity, no moral obligation, the pre fibre of the accident is 
to be direfted by other con fi derations, and equity and morality arc 
wholly unoperative, and whatever may be affirmed upon that fub- 
jeCt, when no culpability is imputable to either, is to be applied, if 
pofliblc, with greater force in favour of the one fide, when any 
negleCfc is imputable to the other/ If then the law decides that 
the lofs (hall fall upon the one, and there is no reafon of moral 
equity to throw it upon the other, and, a fortiori , if the decifion of 
the law is accompanied by any negligence in the party, what 
foundation can there be for aflerting that the ignorance and in- 
advertence of the party who is exempt from the lofs, can be thf 
fource of moral obligation in favour of him who is fubjc& to it ? 
Or if there is no fuch obligation previous to the making of thq 
promife, is the a& of promifing fo occafioned, both caufe an<J 
effe£l ? And does it render thofe circumftances morally obligatory 
which previoufly were not fo P And if not, what is the moral oblif 
gation which amounts to a valid confideration for the promife f 
When the l^w has fettled the lofs between the two, to the one 
party it is as much his own, to the other it is as much extrinfic 98 
between two ftrangers abfolutely unconnected. WJwtever throws 
the burthen from thq one who is to bear it, and cafts it upon the 
Vo l. II. E e other 
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other who 19 not, becomes to all intents and purpofes an adventitious 
gain to the firft, arifing from the detriment of the laft. Can the 
one confiftently with moral fentiments found his title to fuch gain 
merely upon the advantage which is taken by the ignorance of the 
other ? Is the other, merely in confcquence of his ignorance, fo far 
committed in point of moral duty to undertake an adventitious 
lofs, as to render it meet that the authority of juftice ihould inter- 
pofe to compel the execution of his engagement ? 

To be more particular: A perfon engages to do a given aft upon 
a certain condition, the condition is not performed, the obligation 
then is (collateral circumftances out of the cafe) at an end 5 and it 
cannot be imputed to him as a violation of good faith, that lie 
does not perform the aft intended, he is under no moral obliga- 
tion to do it; and if he promifes to do it, there is no confidcration 
upon which the promife is to be maintained. If he makes the 
promife under no mifapprehenfion, he is fubjeft to the imputa- 
tion which belongs to every man who violates a promife of mere 
liberality, and to nothing more. If he makes it under the mif- 
appreheniion of a legal duty, he is not even fubjeft to that; it the 
error is in the faft, every one is agreed both as to the morality* 
and the law ; if it is in the law, it is for thofe who contend for 
a different conclufion, to fliew the ground and rcafon of the 
difference. 

But the condition attached to a promife may be cither exprefled, 
or it may be included in the very nature of the promife it felf ; and 
the intention may be general to enter into the engagement, fub- 
jeft to the legal confluences of it, without an accurate informa- 
tion of what thofe confcqucuccs may be. From the failure of 
the condition the obligation is at an end, as if it never had exifted, 
no blame can be affigned to the refufai of doing the aft that was 
promifed : for, under the cxiftirg c ire um fiances no fuch promife 
was made ; previous to an aftuai promife there is no duty what- 
ever; the promife luppofes a duty, and does not create one, the 
fuppofitron isdeftroyed, and the promife is at an end. 

And from particular to pafs to technical rea foiling 5 in cafe 2 
declaration ihould allege the indorfement of a bill, and thofe cir- 
cumftances by wdiich the indorfee was legally difeharged, but 
that the indoxfer believed and imagined himfelf to be liable in point 
of law to the payment of it, and in confideration of fuch belief 
imagination promifed to do fo. Or if it was declared, that 
the defendant fubferibed a policy on a' fhip, which was loft by 
the carelcflhefs and negleft of the matter without any fraud, but 
that the defendant believing the fame to be barratry, promifed to pay 
his fubfenption; it would not be difficult in either of thefe cafes 
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to anticipate the refult. But if the full allegation of the facls, 
upon which the obligation is fuppoicd to nrife, RiouUl evince that 
no fuch obligation exifted, can the proof of the fame fails upon 
a different allegation have a greater efiefl. ? and if the fa£ts above 
Rated, iuftead of being Ratal in the declaration, appeared in a 
fpccial verdict given upon a declaration in the accuilomcd form, it 
Would be very difficult to find a reafon for a more favourable 
dccifioit, the coufuleration, which in the one cafe would be held 
infufficicnt, would vary from the allegation in the other. In ail 
a&ion on the infurance, a letter is produced ; Rating, I underfland 
the vcflel was loR not by fraud but by other accident, which, 
though not fraudulent, was highly improper, but as that has lately 
been decided to be barratry, I will pay it in due courfc^ A new 
dcciiion fliews that that was a mi flake; the qucRion is, if a letter fo 
framed is vonclufive, and if not, why fliould a letter from an in- 
dorfec Rating — the bill Was not presented in time, but as I find 
the drawer had no effc£h in the hands of the drawee, and my 
attorney’s clerk tells me I am anfwerablc — d will therefore pay 
it in a month ? And if fuch a letter would be fdo deft> is there 
any fubfiantial reafon for giving a higher efTc£l to a mere general 
promife, the caufe of which, from the nature of the tranfa&ton, 
appears to be no more than a fimilar piece of ignorance ? — And 
again. — The declaration Rates that the defendant hulorf^d, and 
was thereby liable, and being fo liable in confederation, therefore 
promifed to pay. Jf he is chargeable under this obligation, it is 
either by reafon of his original liability or of his promife, but the 
former is negatived by the Juppofitinn ; the latter is not true, for 
the confideration was not that he was liable, but that lie thought 
himfolf liable, which is a variance. And let not this rcafoning he 
obje£led to as founded upon cavil. The courfo of fpecial pleading, 
ami theneceffiiry conformity between the pleadings and the proofs 
are, after making due allowances for acknowledged legal fiftions, 
among the fufeft touchitones of legal refponfibility. In the ac- 
tion of indebitatus ajfumpfit , the confideration is ufually every thing, 

. and the a£lual promife nothing. In the cafe of bills and notes, 
the promife is only inferted in* the declaration, for the conveni- 
ence of adding the ordinary money counts; the bafis of the 
action is *the liability upon the original Contrail ; but here the 
hypothefis fuppofes that liability not to exift ; and it is impofli- 
ble to deny that an apprehenfion of liability, and an adual liability 
are perfedlly diftinft not only in fofm but in principle ; if then 
the promife and not the liability is the ground of a&ion, it 
mu ft either be admitted that the confideration dated of an aQual 
liability is falfe, and that the ground is therefore inefficient, or, 

£ e 2 adly. 
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the propoGtion above aflumed as true, and which it will be 
difficult' to conteft, viz. that no ad ion can be maintained on a 
promtfe, unlefs it is founded on an adequate confideration, nor un- 
lcfs fuch confideration is alleged, and the allegation fupported by 
proof, mult be rejefted as falfe ; or clfe jdly, a fimilar falfehood 
mud lie imputed to the propofition lad mentioned, viz. that an 
apprehenfion of liability, and an aftual liability are perfeftly dif- 
tinft. And if this part of the argument is objefted to, as 
founded upon rea foiling which is technical and artificial, let it be 
remembered, that I do not red the opinion which I am endeavour- 
ing to fupport merely upon that mode of reafoning, but that I have 
previoufly deduced my obfervations from fources of a different 
nature ; that my prefent objeft is to manifed the fame conclufion, 
as equally refulting from the mod extenfive principles of gene- 
ral judicc, and from the drifted rules of technical praftice. 

To the preceding arguments, I would add a fhort reference to 
fome cafes in which the invalidity of a promife has been judicially 
held, to refult from the inadequacy of the confideration. Ill 
Ratm v. Hughes^ before the Iloufe of Lords, cited 7 T. R. 350., 
the fubdance of the declaration was, that the plaintiff being in- 
debted as adminiftr:: # or prom: fed to pay pcrfonally, and it was 
holden that there was no fufiicient confideration to fupport this 
demand, againd the admixiiflrator in his perfonal capacity, for lie 
derived no advantage or convenience from the promife. In the 
cafe of v. Hanvfir . •, (to which the preceding is a note,) 

it was dated that the hufbaiul was indebted for work done for his 
wife before her nnuriage, and in confideration thereof, promifed 
to pay* The hufbaiul was only liable jointly with his wife; and 
bv her death would be di fir barged ; and fuch joint liability was held 
no confideration for his iVpnrr.te promife. In Pearfcnv. Henry f 
- f. R . 6. an adminidrsitor fubmitted to arbitration ; thearbitra-* 
tors found a furn due from the intell&tc’s cliate, but did not award 
payment; the plaintiff offered to prove, that when the defendant 
Entered into the arbitration build, he had exprcisly undertaken 
to pay what might be found clue ; the evidence fras rejefted ; and 
when the cafe was brought before the court, Mr. J. Buffer find, 
that fuch evidence would not avail the plaintiff in that a ft ion, 
for the aftion was brought againft the defendant as adminiflra- 
tor ; and if theTe were no affets, the perfonal promife of the acl- 
miniftrator would be nudum pufium. Now in the two former of 
thefe cafes, there was an aftual though fpecial liability to do the 
aft promifed ; but fuch fpecial liability was not held to be any 
confideration for a general promife ; the .laft one is only men- 
tioned as confirmatory of the fame doftrine ; but if a fpecial fub- 

fifting 
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fitting liability is no conGderation for a general promife, much lefs 
fliould a mere fuppofed liability, when all aCtual liability had ceafed, 
be allowed to have a more extenfive operation. A valid confidcra- 
tion mutt in general confitt in fome thing which is to the advantage 
to the defendant, or detriment of the plaintiff, but the defendant has 
no advantage of induce him to undertake the payment of a debt, 
from which he is legally difeharged, the detriment to the plaintiff 
which is requifite to form a valid conGderation, is a detriment 
which he is induced by the promife to undertake, and not one 'to 
which he himfelf is already fubjcct, anil which he has no legal 
right to ftiift upon another. And with refpedt to the queftion of 
moral obligation, I have already propofed the confideration of the 
queftion, how far, when the law pronounces upon which of two 
innocent parties a lofs is to fall, and there is no fpecial realon to 
throw it on the other, and a promife is made merely under a 
miftaken idea of legal obligation, any principle of moral duty 
preceded, accompanied or refultcd from luch promife, fo as to 
give it a legal validity and effeft, I have already difclaimcd, re- 
lying upon the argument deduced from the beggarly evidence by 
which thefc promifes are fupported, and the artful contrivances by 
which they are obtained by cunning from ignorance ; I have 
argued the cafe as free from thefe objections ; but the tendency 
of a different conclufion on the legal qucllion to produce fuch 
evidence, and fuggelt fuch contrivances, may, in clofing this part 
of the fubjeCt, be referred to as an additional rcafon, for fupporting 
what I have endeavoured to eftablifh as the general principle, and 
for evincing its jufticc and propriety. It may be faid that vigi- 
hint thus non dormientibus jura fubveniunt \ but this rule rather operates 
to evince the propriety of deciding where the lofs Avail originally 
fall, than to encourage the experiments of art upon ignorance, in 
transferring it from one perfon to another, and, however rightly 
the law may encourage vigilance, the general rules of juftice 
mutt be ever at variance, with the feizing at adventitious advan- 
tages by one man, in oppofitiou to the legal right of another, 
with the triumph of artifice and cunning over ignorance aud 
weakneis. 

I have thus far endeavoured to forget, that any foreign fyftem 
of jurifprudcxice may, with refpeft to the queftion in difeufiion, 
have a tendency to afiift in the illuftration of our own, but there 
appears to me to be fuch an analogy between the a&ion of indebi- 
tatus ajfumpjit^ and the paflum pec uni $ conjlitut a of the Roman law, 
that I think there would be more affe&ation in omitting to notice 
the accordance which occurs to the mind, than there can be of 
real pedantry in the introduction of it. It mutt be recolle&ed, 

£ e 3 that 
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that the very term nudum pafium, as importing a promife invalid fof 
want of confident tion, is borrowed from the Roman law ; and a very 
flight acquaintance with, the two fyftems upon the fubjedt, mult 
be fufficient to evince their general conformity. By the Reman. 
law a paFitnn ccnjlituU pmtnU was a promife to pay a fubfifling 
debt, whether natural or ci\i!, made in fucha manner as not to ex- 
tinguiffi the preceding debt, and introduced by the Prator to 
obviate fome formal difficulties. I do not know that any more 
correfl idea can be given of the origin and nature of the aflion of 
an indebitatus ajTumpfil (a) : it was an aflion that might be brought 
upon the promife for the payment of a debt, it was not fubjeft 
to the wager of law', and other technical difficulties of the regular 
aflion of debt, but by fuch promife the right to the aflion of debt 
was not cfctinguifhcd or varied. In Slade* s e.ife, 4 Rep . 4. the 
declaration flated, that in con fi deration* that the plaintiff fold the 
defendant certain corn, the defendant promiftd to pay. The jury, 
by a fpecial verdiff, found that there w r as no other promife ex- 
cept the bargain for the fa!e. From the difeuffion which the cafe 
received, it is evident that it could not have been before that time 
ufual to proceed in afliimpfit without a diltinffc exprefs promife, 
but the fufficiency of the declaration was eftabliflied, and the cafe 
is in a great degree the foundation of the moll ordinary aflion 
in modern practice. It will he rccollcfled, that notwithflanding 
the jealoufy which, on account of one arbitrary principle, was here- 
tofore entertained of the civil law, did not extend to the Chan- 
cellors by whom the writs were framed, and the conformity in this 
cafe between the two remedies, and the entire fvflem, feems tq 
be too great to be merely accidental •, and it was a fir It principle 
of the obligation of the pactum pccunier eonjihuta, that it could not 
fubfift unleft there was actually a pre-cxilling debt. 

Henneccius ad Pand de jttt\ et fafl. ign. has the oppofitc opinion 
to that of D* Aguetjeau and V'miiius, with rcfpefl to the right of 
repetition, but with refpcfl to an engagement entered into un- 
der a miitakc of law, he holds, that 110 obligation is contraflcd. 
His ex predion is as follows : Di/li nguendum , utrum ex ignorantia 
juris ret a t rad i derim enmquc vefim aelione repet ere : an earn prom if- 
Jam ex hi jus modo ignorantia adhuc prjpdeam, et de ea retinenda Jim 
follicitus . Priori cafu, inquiunt leges, ignorantia meet, L. 10. c. h. t, 
pfteriore non meet, fed premittens exreptione tutus , L. 7. 8. D.h. t . 

I have carried this preliminary diflertation much beyond the 
limits which I originally expefled, but I truft that the topics 
which I have introduced will wot be found wholly uninterefting, 

(«) See Treatife on Obligations, P. 2. c. 6. f. 9, 

to 
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to thofc who arc difpofed to attend to the inve (ligation of legal 
principles. I am aware that fuch difcuflions are by no means a 
favourite branch of ftudy, and I do not indulge the idea that the 
prefent attempt will be admitted as an exception. To the charge 
of preemption in queilioning the conclufions of judicial authority, 
may be added that of afcribing a difproportionate importance to 
the queftions examined. I certainly feel a different imprefliou 
upon that fubjeft, and hope that the importance of the queftions 
■themfelves, coufidered with relation to their confequcnces ami 
effe£ls, has at lead had fomc co-operation with the wifli to fupport 
former opinions, not hazarded upon the imprelGonof the moment, 
but founded upon deliberate though perhaps erroneous confidera- 
tion. In thus endeavouring to promote a familiarity with other laws, 
I am fure that I (hall not, defervcdly at lead, incur the imputation 
of indifference to our own, but in this di leu (lion as in all others, I 
am defirous of witnefiiug fuch a uniformity between different 
fyftems of jurifprudence, as refults from correft and proper ap- 
plication of the general principles of natural reafon, and univerfal 
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I. EVERY man may be contemplated with relation either to the 
public order of focicty, or to the particular engagements which he 
contracts with other men ; from this twofold idea, refults the dif- 
tinCtion which the Roman jurifts feern to have eftablilhed between 
the public ftate and the private. 

II. In the firft of thefe afpeCts, a man is committed withthe law 
itfelf ; it is with the law alone that he contrails, that he engages, 
that he binds himfelf, with refpeCt to every thing which 
Tegards the general police, and the exterior order of focicty; 
it is to the law alone that he is accountable for his infractions 
of it. 

III. In the fecond afpeCt, on the contrary, a man has only to 
regard the perfon with whom he contra&s ; the law does not 
punifti an ignorance which relates only to a matter of private right; 
although it eftabliflies this right in the fame manner as the public 
law ; it only regulates it with reference to the intereft of indivi- 
duals, and the lofs of the rights which might have belonged to 
them is the only penalty which the law attaches to thofe who, by 
their imprudence, have merely infringed {blejfe) the maxims of pri- 
vate order. 

IV. As the public order regards the public utility direCtly, 
while the order of private right only regards it indireCtly, the firft 
ought always to be confidered as more important and inviolable 
than the laft. 

V* As public law only regulates the molt exterior aCtions 
of men, it is more eafily to be conceived and obferved than 
private. 


Of 
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Of the fifty books of which the digeft is compofed, there ate 
more than forty entirely devoted to the explication of the rules of 
private right ; and there is almoft the fame proportion inthe code 

of J itft man. 

VI. From all tliefe differences we may deduce this general con- 
fequence, that although ignorance of legal obligation is always 
reprehenfible, it is however much more criminal, when it violates 
the maxims of puhlic order, than when it merely affeds foine rule 
of private right. 

ill, Becaufc the law is always in the right, and as in matters of 
public order, a man only treats with the law, there can never be 
that compenfation of mutual faults, which often ferves as an ex- 
cufe to thofe who treat with other men upon any .thing which re- 
lates to private order («). 

2d, Becaufe the perfon who by miftake contravenes a pri- 
vate law, does no injury to any one but himfelfj while he who 
through ignorance violates a public law, or rather a law of 
public order, attacks as much as in him lies the whole ftate of 
civil fociety, and diredly offends againft the general utility of the 
community. 

3d, Becaufc the public law (by which I mean that which ought 
to be pradifed by all the citizens) being much more fimple, the 
perfon who is ignorant of it is much more inexcufable. 

VII. Then by a neceffary confequence of this principle, igno- 
rance of public order ought always to be punifhed, although the 
quality of the perfons, the nature of the laws, and the variety of 
circumftances may very much increafe, or diminilh the degree of 
punifhment. 

VIII. Then, that which is loft by an ignorance of the public 
law, is loft without rcfourcc, fince this ignorance, fo far from ferv- 
ing as an excufe, (lands in need of one itfelf. 

IX. Much lefs then can an ignorance of public order be a fuf- 
ficient reafon for recovering an advantage, which a party has- 
failed to acquire ; for how can that ever be the objed of re- 
compence which may be deemed fortunate in efcaping punifli- 
ment ? 

, But as thefe rigid maxims cannot always be obferved with regard 
to private right, it is neceffary to premife fome general notions; 
which may ferve to difeover the real principles that are applicable 
to this fubjed. 

•p ff Tf U i reafon mutt he Kkn#*W|«S to he aih« fanciAd t^ao Mid. 

I. Ik 
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L Ic is naturally juft that one man {hall not be enriched by the 
detriment and injury of another (u). 

II. That which is ours cannot, without our own aft, be trails* 

ferred to another (i). ^ 

But confent or even negleft is here underftood by the name of 
an aft. Vi, Jac, Gothof. ad haticce regulam, 

III. There is no obligation without a caufe a confequence of 
the preceding principle. 

The principles of equity and juftice give a right to reclaim 
what belong to one perfon and is without any cade, in the pof- 
feffion of another ( c ). 

IV. That which is null in itfelf produces no efteft ; then, if 
there is no obligation in the beginning, becaufe the promifc 
is made without a caufe, the obligation before payment may 
be refunded, after payment the thing paid may be reclaim* 
cd (d). 

Hence arife the aftions condiElio imlebiti , condiElio Jine caufa , con- 
diclio caufa data> caufa non fecuta — -and condiElio ob turpem vel injuflam 
caufam. Tot . Tit.jf, & Cod . 

V. It is the fame whether there is no caufe, or an unjuft caufe (?) 
at firft, or whether the caufe for which the obligation was con-r 
traded has failed. 

Whether the promife was from the beginning without any 
caufe; or whether there was a caufe which ceafed, or failed, 
there is a right of repetition, (f) L. I. § 2. ff, de Cond , fine 
Caufa . 

It it evident that whatever has been received by any perfon 
without a juft caufe, or for a caufe which is no longer juft (g), 
may be reclaimed. 

If a payment be made by error on account of any of thofc 


(а) Jure naturae aequtim eft, neminera cumalterius detrimento ec injuria fieri locuple- 
tiorem. L. 206* ff. deR.J. L. 14. ff. de Cond. Indeb. 

(б) Jd quod noftrumelt, fine noftro falfco ad alterum transferri non poteft. L. 11. ff. 
de R. J. 

(t) Hsec condiAio ex bono et aequo introduda, quod alterius apud alterum fine caufa 
deprehenditur, revocare confuevit. L. 66. ff. de Cond. Indeb. 

{d) Si ab initio non confiftit obluatio quia fine caufa promiiTum eft, ante folutionem 
vpfa obligatio, poft folutionem quantitas foluta condicetur. L. v. ff. de Condic. fine 
caufiL 

(a} This does not mean an illegal contrail, for in refpeH to that it is an eftablifiied 
principle that both parties being in equal turpitude there is no repetition. 

(/) Siveab initio fine caufa promiffum eft, five fuit caufc promittendi, quae finita 
eft, vel fecuta non eft, dicendum eft condition! locum effe. 

(g) Cenftat id demum condici poffe alicui, quod vel non ex jufU caufa ad cum per* 
venit, vel icdit ad non juftam caufam. Dill, Leg. $ 3. ibid, 

caufes, 



Numb. XyllL] Of Mi/takes of Law. -411 

jcaufes, vyhich arc of no avail orcffcd in law, there is a right of 
repetition (a). 

VI. It is of little importance whether the obligation be entirely 
without any caufe at all, or whether there be only a caufe as to 
part : what is ufeful is not vitiated by what is ufelefs, neither can 
what is ufelefs be confirmed by what is ufeful 5 but the obligation 
is deftroyed (£). Such are the very words of Julian % in 

de Cond.ftne Caufa . 

Neither docs it fignify, whether a perfon undertakes an obliga- 
tion entirely without caufe, or whether he undertakes a greater 
obligation than he (hould have done, except that he muft proceed 
in a different manner, to be liberated from the whole or from the 
cxccfs. 

VII. The fame obligation may arife from feveral caufes, one of 
which may fail while the others remain, but as long as any one 
caufe remains the obligation is fuftained ; for fuch an interpre- 
tation ought always to be made, that the a& may rather (land than 
fill. 

VIII. A thing may be faid to be not due, in feveral different 
ways. 

1. If it is not due by any law, that is, neither by the law of na- 
ture, nor by the civil law. 

2. If it is due by the law of nature, or as it is called by jurifts 
the law of nations. L. 47. (c). ff.de CotuL Indeb . but is not dud 
by the civil law. V. C. 6/\.ff. de Cond . Indeb. (d) 

3. If it is due by the civil law, but not by the law of nature. 

4. If it is due both by natural and civil law, but the debtor may 
proteft himfelf by a perpetual exception. 

Exceptions may be diftinguiflied into two kinds ; for they differ 
with refpeft to their duration, and their effedt. 

With refpedt to duration, they are either temporary, or per- 
petual, or ambiguous, that is, it is doubtful whether they are tempo- 
rary or perpetual, which commonly depends upon an uncertain 

{a) Ex his omnibus caufii, quae jure non valuerunt, vel non haburrunt effeftum, fecuta 
per errorem folutione, condiltioni locus eric. L. 54. ff. de Conriic. Indeb. 

(6) Utile ab inutili non vitiatur, nee inutile sb utili confirmari poteft t Sed feinditur 
©bligatio. 

(c) Indebitam pecuniam per errorem promififti ; earn qui pro te fidejuflerat, iblvit : 
Ego exiftimo fi nomine tuo folverit fidejuflor, te fidejuflbri, ftipulatorem tibi oblige turn fore, 
nec expe&andum eftut ratum habeas; quoniam pores videri id ipfum mand ifle, ut tuo 
nomine folveretur ; fin autera fidejuflbr fuo nomine folverit quod non debebat, ipfum a 
ftipu'atore repet ere poiTe : quoniam indebitam jure gentium pecuniam folvi't, quo minus 
autem confequi potent ab eo, cui folvit, a te mrfndati judicio confccuturum ; fi modo per 
ignoranti am, petentem exceptions non fummoverit. 

^d) Vi. infra, in the test, 
t 
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event. For inftance, I owe you a fum of money, and you agree 
not to demand it, unlefs Titus is conful ; if Titus dies, the excep- 
tion becomes perpetual, if he is made conful, it appears ex po/l 
.fado to have been temporary. Vi . Cuj. ad Leg . 66. fe* L . 49. 
ff. de Cotid . Indeb . 

With refpe& to the effeft, there are fome exceptions which al- 
together deftroy the natural obligation, others which do not deilroy 
the natural but prevent the civil obligation. 

An agreement never to fue, the exception of fraud, of the Senatus 
confultum Velleianum (a), the dccifory oath, are inftances of the firft 
kind. 

The exception of the Senatus confultum Macedonianum (£), of a 
judgment. The exception or retention arifmg from the Faleidiau 
law, are referable to the fecond. 

Another diftin&ion may be deduced from the laws themfelves. 
L. 40.^. de Cotid . Indeb . (r) 

An exception is given either for the *fake of the perfon 
who is obliged, as the Senatus confultum de intercejfionibus (d) \ 
exceptions of this kind in the glofs, and other writings arc called 
favourable. 

Or it is given in odium of the perfon to whom the engage- 
ment is made: an example of which is the Senatus conful - 

turn Macedonianum , and thefe are by the fame interpreters cal- 
led odious. 

IX. Error of law ought not to give any perfon a title of acqui- 
fition : the reafon is evident, and Cujas comprizes it in. a word in 
his Commentary on Law . 8. jf. de Juris et faEli Ignorantia % 

f< Otherwife, an ignorance of the law would be an advantage to 

the perfon making the miftakc (**).” Error would have more 


(a) The objrd of the Senatus confultum Velleianum, was to invalidate engagement 
entered into by women, on account or behalf of other perfons. I cannot adopt the opinion 
that an exception founded upon this regulation, which was made on account of a facility 
aferibed to the female fex, of entering into engagements for the benefit of others, dif- 
penfes with the natural obligation of performing their engagements. But the oppofite 
principle certainly feems to pervade the Roman law uprn the fubjelt. The decifory 
oath Ss applied when a perfon making a demand offers peremptorily to abide by the oath 
of the perfon from whom it is made as to the truth of it. See thelaft Section of the 
Treatife on Obligations. 

(f) The Senatus confultum Macedonianum (fo called from Macedo, a famous 
mfurery provided that no a&fan fiiould be allowed for money lent to fona under the power 
of their father*. By the Roman law, a fun of whatever age continued under the power of 
his father unleft emancipated. 

(r) Vi. infia. , r 

(d) Vix. the Senatus confultum Velleianum. 

(a) Alfaqui erranti lucre effet ignorantia juris. 


privileges 
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privileges than knowledge, and ignorance would be recompenfed, 
whilft fcience would not. 

Hence tliofe folemn definitions of the law ; ignorance of the 
law does not profit tliofe wKo are defirous of acquiring an advan- 
tage ( a ). L. l-ff. de jur . & fat 7 . ignor. 

An error of the law cannot be taken advantage of even by 
women (b). L . S.Jp. Cod. Ignorance of the law is of no advantage 
in cafe of ufucaption. L. 4 .ff. Cod. (c). L. 31. in pr.fi, \ de tifurp. 
4 IS* tifttcap . (d) L. 2. § 15. ff. Pro. Emp. (e) & alibi pafftm . 

But this maxim feems only to have been contemplated in one 
point of view. Moft of tliofe who have treated of it, have only 
confidered it in regard to the perfon who falls into an error of law, 
to whom it is certain that hU ignorance can never be of any ad- 
vantage, but the rule does not appear lefs certain, with refpeft to 
thofe with whom another by mere error of law may contraft an 
engagement. I mean it is fcarccly lefs evident, that an error of 
law in one party, is not a fuiiicient caufe to afford title and means 
of acquifition to another. I fuppofe the error in law to be the 
only caufe, and the iingle foundation of the contraft or obligation, 
in a word of the aft which is palled, and proceeding upon this 
fuppofition, I fay, that an error cannot profit the perfon who 
obliges himfelf, neither can it give an advantage to the perfon to 
whom he is obliged. 

.Otherwise all the principles which we have just 

PREMISED AS TRUE WOULD BE ABSOLUTELY FALSE; AND YRT IT 
MAY BE OBSERVED, THAT THERE IS NOT ANY ONE OF THEM 
WHICH IS NOT A FIRST PRINCIPLE OF NATURAL JUSTICE. 

It would be falfe, that equity does not allow one man to enrich 
himfelf at the expence op another ; that what belongs to me cannot be 
acquired by another , without my confent or fault ; unlefs it can be faid, 
that one who is under an error gives a real confent, or that the 
[lot) law regards a legal miftake ( erreur de dr o:t) } as a fault which it 

(а) Juris ignorantia. non prodeft acquirere volentitus. 

(б) Juris error nec foeminis in compendiis prodeft. 

(r) Juria ignonntiam in ufucaptione ntgatur prodefiV. 

Ufucaption is a right acquired by a length of pofteftion for a certain timely a perfon 
bona fide believing himfelfco be the ofrner, and not knowing the light of the perfon reallyen- 
titled. But if he has a knowledge of the fa 61s upon which that title is founded, it is 
decided by this text that an Ignorance of the legal right refulting from them is of no avail. 

(d) Nunquam in ufucaptionibus juris error poftefibtri prodeft, et ideo Proculus ait, fi 
per errorem initio venditionis tutor pupillo au&or fall us fit j vel poft longum tempos 
venditionls pera&um, ufucapi non pofie : quia juris error eft. 

(*) Si a pupillo emero fine tutoria audoritate, quern puberem efie putem ; dicimus 
ufucaptionem fequi, ut hie plus lit in re quam in exiftimatione. Quod fi feiat papillum 
efie, putea tamen pupillis licere res fuai fine tutoris audtoiitate adminiftrare, non capita 
ufequia juris grror nulli prodeft. 


punilhes 
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punifhes by the lofs of the property, that was the fubjeft and 
occafion of it. But the firft cannot be maintained, and how is it 
poflible to prove the fecond? Even fuppofing that -a perfon who 
tnidook the law deferved to lofe his property, how could that 
prove that the other deferved to gain it ? And that for this (ingle 
rcafon, that the perfon who erred was not acquainted with hi9 
tight. In a word, who will maintain that for this error, the one 
deferved to be dripped of the property which belonged to him* 
the other to be inverted with that which did not ? 

Tins is not all ; it mull be further maintained, that an obligation 
without any caufe, or founded upon a caufe which was falfe, un- 
juft, and illegitimate, could be valid ; that that which is null 
could produce effe&s, that the law could not ertablifli that favour- 
able remedy, to which it gives the name of cotulicfio fine caufa> or 
condtElio indebiti , and that thus converting all obligations without 
caufe into forced donations, it regarded all thofe who contradcd 
from error in point of law as real donors. 

To avoid all thefe inconveniences, nothing is more fimple than 
to give the rule of law all the extent of which it is capable. Error 
juris in esmpendiis non prodejl ; then it is of no advantage to either 
party, neque reo nequt Jiipulaton prodejl , to the one, becaufe it is not 
juft that his fault fhould be of any fervice to him, and that he 
fhould derive an advantage from his own error 5 to the other, be- 
caufe there is not a fingle law in the whole fyllem of jurifprudence, 
which eftabliflies that an error of another (hall of itfelf, and with- 
out any other caufe, be a legitimate title and a juft means of 
acquifition. 

All thefe principles being allowed, it appears eafy to decide 
what are the confequences which ought to refult from an error 
of law. 

For ift. The queftion relates cither to acquiring, or tolofing. 

If it relates to acquiring, an error of law is neither an excufe, nor 
a title, except to minors and others, who are aflifted even in refpeft 
to gain, nift minoribus aliifque quibus etiam in tucro fuccurritui\ 
7. $ 6. to* feq . de Minor . 

An<f in this principally confifts the difference, between error of 
law and error of fa£fc. In error of fa£t, (fays Cujas ad L . 8. ff. 
de jur. iff fa&. ignor.) there is not any diftin&ion between gain 
and lofs, in error of law there is (a). See L . 1.4. 8. ff. de jur . 
to* faEl* ignor. 

When the queftibzfc relath to keeping, or to avoiding the lofs of 

(«) fa autre faffi mb difliogsHJUar dunfta • compqjdiis : in mere juris diftia- 
guautur. 

what 
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\rhat wc already have, the difcordant opinions of the interpreters 
can fcarcely or not even fcarcely be reconciled (a) ; and lead you 
lhould accufc the modern interpreters alone, you may confult 
the Baftlican interpreters, among whom there is a very great dif- 
fenfion upon this fubje£t. 

For they expound the words in 7. Jf. de fur, faffi igner - 
antia, that an ignorance of law doers not injure thofe who are 
feeking their own (b) y as follows : 

For inftance, a perfon ftipulatcs for a (lave to be given to him 
of the value of twenty guineas 5 the Have being dead before any 
delay, the promifer fuppofing himfclf to be ftill bound by the 
ftipulation, pays the twenty guineas. The law.aflifts him, be- 
caufe his claim is founded upon the lofs of the money, and he is 
entitled to repetition. 

The error is manifeftiy an error of law. The piomifer Is igno- 
rant of that trite and common rule ; that the debtor of a fpecific 
thing is liberated by its happening to perifli if he is not guilty of 
any delay in the delivery. 

But becaufe the queilion relates to avoiding a lofs, the error of 
law does not prejudice him ; nay even though the money was 
aftually paid, it may be reclaimed, which is particularly worthy of 
obfervation, as wc (h all obferve in the fequcl. 

But in the following article, the Bajilnan interpreters feeni 
to have taken up quite the oppofite opinion ; for they fubjoin thefe 
words, except thofe who pay what is not due from an ignorance of the 
law, as in L. 1. Cod. p. 1 8. Anatolius fays, a perfon who pays 
money which is not due through ignorance of the law, lias not 
a right of repetition, but if he pays it through an ignorance of faft 
he has (c). 

£hio tencam yultus mutantem Protea ttodo . But who (hall 
wonder at fo great a difeord amongft the interpreters of the 
laws ? For the laws themfeives appear to be difeordant with each 
other. 

For Dioclefian and Maximian (late in the law. Cum quis . 10. 
Cod . dejur . tsffaSl. ign. 

That where a perfon ignorant of the law, pays money which i9 
not due, the right of repetition ccafcs, for repetition is only allowed 
3 ft cafes where what is not due is paid in confequence of an error 

(4 V2x ac ne yix pugnantes interpretum (ententiae in concordiam reduci poflu 
videntur. 

(A) Juris ignorantia fuum petentibui non no&L 

(r)Excipe eosqui jos ignorances vndebitum folverint. Ut L. f • dec. Anatolius ait^ 
Qui per erroreno Juris indebttam pec uni am folvit, non repecit j fin autem per ignorandam 
fadi, repedt. 


in 
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in faft (<i). Here the various ways in which a thing is not due 
are not diftinguifhed ; but it appears clear that whatever is paid, 
through an error of law, without being due, cannot be reclaimed, 
and that there is no right of repetition, except for what is paid in 
confequence of an error in fa ft. 

But the very title of the^*. {5* Cod, dc condtEltone fine caufa {hews 
the contrary ; for it is an undoubted principle of law, that what is 
promifed either without a caufe, or for ah unjuft caufe, may be re- 
covered back. Ste fupra, No. VI. (p. 41 1.) 

Add. law 40. ff* de Cottd. Indeb . 

11 He who has a perpetual exception may reclaim what is paid 
by error. But this is not perpetual : for if the exception is given 
for the fake of him with whom the conteft is, as in the cafe of the 
Senatus confultum Velleianunij the payment may be reclaimed $ but 
where the exception is given in odium of him to whom the money 
is due, there is no repetition ; as if a fori under the power of his 
father, takes money by way of loan contrary to the Senatus conful- 
tum Macedonlanum , and after he is his own mafter pays it, he has no 
right of repetition (b)” 

In this law every body will cafily perceive the queftion to relate 
to error of law, who obferves, 

I. That it is evidently to be colleftcd from the very tenor of the 
words, that the perfon who paid was ignorant that he might pro- 
teft himfelf by a perpetual exception, j excepticnsm perpetuam 
babetyfolutum per errorem repetere potejl . Therefore what is paid by 
error or ignorance of the exception may be reclaimed. This is 
the fenfe which the words taken in themfdvcs feem to bear ; but 
if a perfon is ignorant that he has a perpetual exception, of what 
is he ignorant but the law ? 

a* That this manifcftly follows, not only from the words but 
alfo from the very reafon of the law; for what dillinftion does 
the jurift ufe to explain the diftinftion between thofe exceptions 
of which an ignorance does prejudice, and thofe of which it does 
not? Does he feparate an error of faft, from an error of law? 
On the contrary, he plainly joins them together when he fticws, 
that the ftrefs of the queftion is placed in the very nature of 
the exceptions themfelves *, that fomc are favourable, which> ac- 

{*) .Cum quis jut if noram indebitam preuniam folvcrit, ceflat repetitio s per ignor- 
sntiam cnim fa&i repetitiooem tan turn in debit! foluti competerc libi notum eft. 

(J) S«j iXtfptkntm perpetuam label, filutum per errorem repetere pottft, Sed hoe non 
eft ferpety»«fB ; ham ft quidem ejus caufa exceptio datur cum quo ag ; tur, folutum repetere 
poteft, uC accidie in Senator Confdlto (netflpe Velleiano) de interceftionibuf, ubi vero in 
odium cjoa, cel ddtemr, iceptio datur, perperam folutum non repetitur, veluti fi fiHua 
/amiliMcootra MtcedoijMUim, nutuam pecuniam accepcvit, ct FaterfamUiaa fa&uafel- 
tcrit, non repetit 
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Cording to Cujos } dcftroy even the natural obligation! others 
odious, which are rather detrimental to the creditors, than pro- 
fitable to the debtors, introduced not in favour of the later, but in 
odium of the former, and which therefore only deftroy the civil 
a&ion, and not the natural obligation. 

From this rule, almoft all the diftin&ion between law and fa& 
is a departure ( exulat\ it fully appears, that this famous diftinc* 
tion has no place in the rule itfelf, which is entirely founded upon 
different principles. 

Therefore, thi9 difpofition may be extended to error in law. 
This may alfo be col levied from Citjas ad leg . 66. Jf. de Ccnd. 
In deb. 

In addition to this, the right of reclaiming what is paid without 
being due, is not founded upon any pofitive law or edi&, but was 
introduced into practice by adopting the principles of natural 
equity ; for nothing is more repugnant to equity, than that what 
is paid without being due in any manner, (hall not be fubjefk to 
be reclaimed. And as this aftion (as Papiniati fays) reclaitns 
what belongs to one perfon, and is without caufe in the pof- 
feflion of another, why (hall it not revoke what is given by 
error of law ?? For an error of law can never be allowed as. 
any caufe. 

L'litly, Papiman, the life ( viva vox) and oracle of Roman juris- 
prudence, confiders himfelf as having embraced the whole fubje£k 
by a finglc diftindtton, ini. 7. fa - 8. de jur. faft. igtior . 

Ari ignorance of law does not thofe avail, who are defirous 
of acquiring, but does not injure thofe who merely feek their 
own. L . 7. (0). 

An error in law does not fubjeft any perfon to the injury of 
fofmg his property ( b ). L. 8. 

Therefore wherever the queftion relates to avoiding or re- 
pairing a lofs, an ignorance of the law does not induce any pre- 
judice* 

This being the cafe, who will fupport on the one fi 4 e, DiocleftanznA 
Maximilian , plainly maintaining that money paid by an error of 
law cannot be reclaimed and on the other fide, the jurifts and the 
fpirit of equity itfelf, exclaiming that an error in the law (hall not 
injure thofe who are feeking their own, or, which is the fame thing, 
(hall not injure any perfon in regard to the incurring a lofs. 

(*) Juds i|aoranda non prodeft acquirer, Toleatibus, fuum vo» petentibus son 

OOCCU • 


- (6) Error fa&i ne maribui qtridero in damnia Tel conpendiit obeli, juris totem enot 
Ate Anomaa in oompendiis prodeft. Cseterum omnibus juris error in damnis arcittamire 
jri fuse non noccC. 

Vol.II. Ff The 
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The glo&, and the do&ors of that ftamp, {officii r,) wlpchwasthe 
cafe with alxnoft all before the time of Cujas $ would avoid this 
antinomy, by holding that the term indebiti in the law, is to be takeza 
not generally, but ftridly. Cum quis C . dc Cond . Indeb. ' 

A diftindion is therefore to be taken according to the glofs, and 
the common opinion of interpreters. 

* The difpute relates either to money, . which, is due naturally, 
but not civilly, and then what is paid by an error in fad may be 
reclaimed, what is paid by an error in law cannot. 

Or, on the other hand, it relates to what is due civilly, but not na- 
turally, and in that cafe what is paid may without diftindion be 
recovered back. 

Or what is paid is not due, either civilly or naturally, and in 
like manner may without diftindion be recovered back. 

Or laftly, it was due both by natural and civil law, but by mean* 
of an exception, was in the fame predicament as if it had not been 
due; apd in this cafe the exception was either dilatory, perpetual, 
or doubtful. 

If it were dilatory, an error of law would prevent the repetition, 
an error of fad would not. 

If perpetual, there is a further diftindion *, either the exception 
is favourable, and what is paid may be reclaimed, whether paid by 
an error of law or fad ; fuch as the exception of Senatusconfultum 
Vdleianum . Or it is odious, and the money which is paid may be 
reclaimed, if paid by an error of fad, if by an error in law it can- 
,xiot. Such is the Senatusconfultum Macedonianum • 

Laftly, if the exception is doubtful ; the right of repetition 
attaches without diftifidion. 

In this diftindion of the glofs, which, as ufual. Sows rather 
muddily (< lutulmter ), there are many things to admit, and many* 
to rejed. 

Its denial that the law of Dioclejian and Maximilian , extends 
to the payment of what is not due, either civilly or naturally, 
is 'to be very particularly attended to, as we (hall mention 
hereafter. 

But the pofition that what is naturally due, may be reclaimed 
when it is paid from an enor of fad, as if a perfon under an error 
of fa 6i, pays money which he could retain by virtue of the Senatus- 
cohfultum Macedonianum , is, as we (hall prove, plainly and evidently 
, repugnant to all the principles of law. 

'The further obfervation that what * s due civilly, but not natu- 
rally, may be reclaimed whether paid by an error of law or of fad* 
feems altogether dubious, and obfepre, not to fay falfe ; but of. this 
alfo hereafter, ' * 

v* If 
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* * 

• If we are uftwilling to follow the authority of the glofs, which 
is fo egregioufly erroneous, the diilin&ion of Cujas is. next to be 
confidered, and very attentively examined* 

It occurs in Leg. 8. ff. de jur. isf faff. Ignor . Lib . I. 

Pap . 

It alfo occurs in L. 7. tod Lib . 19. Sjuajl. Papin, where Cujas 
does not feem to agree with himfelf. 

When he afterwards expounds the folemn, and often repeated^ 
( decantatam ) diftinftion between law and faft, and gain and lofs, 
he concludes as follows : 

In reclaiming what is paid without being due, an error of law 
is injurious : for neither a man or a woman can reclaim what is 
paid, through an ignorance of law, as in L. Reguhe. $ Penult , Isf 
Ult . de jur. f aft et ign . L. cum quis Cod. eod. L. Error, Cod. ad. Leg . 
Falcid (a). For the obje£l of a perfon who reclaims what he has 
paid, is to regain what he has loft, not to avoid lofing what be- 
longs to him, and then his folicitude relates to gain and not to lofo 
A perfon miftaking the law is allifted fo far as that he (hall not 
lofe, not fo far as that he ihall be relieved from having loft ; for a 
perfon who endeavours to recover what he has already loft, 
is feeking for a gain, and not guarding himfelf againft a future 
lofs 0 b ). 

The diftin&ion of Cujas then comes to this that if the error of 
law appear before the payment, there is a right of retention, fo 
that the error (hall not hurt ; but if the payment is compleat, if the 
lofs has happened, if the objedt of a perfon miftaking the law, is 
not that he may keep what is his own, but that he may recover 
that which is now become another’s, then ne comes too late, as 
he can only complain of having been deceived and circumvented 
by himfelf* 

Which diftin&ion, although at firft view it may feem reafon* 
able, yet upon a further examination, will be thought hard and 
pnjull, and not lefs contrary to the authority of the laws, than to 
the principles of right and equity. 

For it is repugnant, 

(a) In all tfaefe laws, except the law cum quit, the question relate! to perfooi who had 
paid the entire amount of legacies, from which they were entitled' to tfeduft the fourth part, 
•s the Falcidian portion. 

(h) Item condicentibus indebita foluta juris error nocet s nam neque mat, neqoe fm mind 
poteft condicere, quod indebitum per juris ignorantUm folvlt j ut In L. Rtgulu, $ penult. 
Jr ult. ff. de jur. So fad. ignor. L. cum qmi (*), Cod. eod. L. rrrar, C. ad Legem Fald- 
diam i quia condlcit quod folvit \ Id aglt ut acqelAt quod amifit, non ut, quod fuum eft, non 
amittut deniquO AUidtus aft de lucro, non de damno. Errant! in jure fnbveaitur ne 
fuum amittat, non etkm ne ami&rit j ne damnum Adat, uoo etiam, a e Acerb: daman 
Adi quit Inftfti Am ft odet, lucrum cepta| non dampen fa&ur urn anelitur. f 

f fa - 
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* ift, To the law itfelf which Cujas interprets ; for what fays 
Opinion i Omnibus juris error in damnts amittenda ret fui non nocet* 
There clearly all the diftip&ion ceafcs. Whoever contends for 
avoiding a lofs, is not injured by an error of law* The reafoning 
of Cujas is obvioufly too fubtlc, for any body to be deceived 
by it; for he diftinguiihes between a perfon guarding againft 
a future lofs, and. one who endeavours to repair a lofs already 
incurred; as if a perfon having loll what was his own, were 
catching at a gain in aiming at its recovery ; or, as if the jurift, 
whenever there is a queftion of lofs, had leparated an impending 
lofs from an exiting one. . 

But if the words of Papi/iian fcem to favour . the opinion of 
CujaS) (for he fays, that error does not hurt in damnisrei foaamit- 
tend*> which words in a certain degree feem to include the future 
but not the pail,) let him read the fame law in the Baftlicansy 
where the fame words are thus rendered : an ignorance of the law 
induces no hurt to any one wilhing to feek his own, juris igno- 
rantia in damno nemini nocet fount petere volenti , or, as it is in the 
Greek, to rim aorewArm proprium repeterty for that is the genuine. 
Sgnification of TO arotr vorcu. 

But Cujas denies that that can be called mine which I have al- 
ready paid to another : for it has already become the property of 
the other perfon, therefore when I reclaim it I am demanding 
what is not mine but his. 

This is plainly an empty fubtilty, as will eafily appear to any 
perfon who attends to it. But that the whole of this quibble 
(cavillatto)- may be more compleatly deltroyed, we mull examine 
upon what rcafon ortaw the right of reclaiming what is unduly 
paid is introduced ; whether it is becaufe the money that was not 
due remains, even after payment, the money of the perfon making 
the payment ; or becaufe equity will not allow any man to in- 
crease 'liis affluence with the fpoils of another, and to enrich him- 
felf by another’s detriment, ( alienis fpoliis ditefeere et cum alterius de- 
trimento locupletiorem forty) notwithftanding what he Has received 
may by fubtilty be denominated his own. 

If the firft reafon is preferred, the argument of Cujas will hold 
good : for who can doubt but that money which is paid immedi- 
ately becomes, fom mo jurc f the property of the perfon receiving it l 
But if this is allowed, the repetition of what is unduly paid (con- 
diftio indebiti) will almofl. entirely ceafe in every cafe whatever ; for 
whether it is paid by error of fafl, or by ignorance of law, die fame 
principle will equally apply : for it is plain, that the thing paid is 
not now mine but another’s. And it is not neceflary to go far 
for arguments, by which tlifa may be demonstrated ; for the 

very 
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very term condiBio alone is fufficient to manifeft it* For 'when a 
perfon fues for his own, he is faid, not condicere but vindicare % and 
the owner never ufes a condition except in an a&ion of theft's 
and this is in odium of thofe who are guilty of theft, and who are 
liable m feveral different kinds of a&ion, as JuJtinian fays. Injliu 
de Aft. $ 14. If therefore it can be indiferiminately faid, of every 
condiBio indebiti , that it is a repetition of a thing which has now 
become the property of another ; either the a£tion muff be en- 
tirely abolifhed \ or it muff; be confeiTed that it cannot be rightly 
withheld from a perfon miftaking the law, merely upon the pre- 
text, that he is fuing for what is not his own, but another’s. 

It feems therefore, that we muft adhere to the other opinion 
• and rather fay, that the a&ion is comprized in this fingle princt* 
pie ; that it is naturally unjuft, that what belongs to one man (hould 
without caufe be detained by another ; which reafon equally ap- 
plies in favour of every perfon afting under an error, whether of 
fad or law, and therefore it cannot eafily be explained, why 
the repetition (hould be denied in the one cafe, and allowed in the 
the other ; certainly Cujas does not explain it, by the fubtilty, that 
the money which is already paid docs not belong to the payer, but 
to the receiver* 

But what he fubjoins, that a right of repetition is not allowed 
m cafe of an error of law, becaufe the perfon who fues for what 
is another’s, is catching at a gain {lucrum captat ), cannot be very 
eafily proved to thofe who prefer the principles of right and equity 
to the fubtilties of law. 

For although it may with fomc degree of fubtilty be faid, that 
a perfon feeking to recover what he has loft, is catching at a gain, 
yet in truth he only defires to repair an injury which he fuffers ; 
he fues that he may not continue to fuffer a lofs, not that he may 
acquire a gain {tte perdiderit 9 non ut luevetur). But what is the dif- 
ference, if you merely attend to natural equity, between a lofs which 
is future and one which is paft ; fo that a perfon who is repairing 
a lofs already pafled, (hall be faid to acquire a gain, and one who 
wards o(F a lofs that has not arrived, (hall only be (aid to avoid a 
lofs ? Neither of them acquires any thing, neither of them is made 
any richer ; the one endeavours not to lofe, the other to be re- 
lieved from having loft; the one, whilft the lofs is ft ill impending, 
keeps what he was about to have loft, the other recovers what he 
has already loft without a caufe. Each prote&s himfelf by the 
fame oracle of the law ; that ignorance of the law (hall not injure 
any one in matters of lofs. * 

This was perceived by Cujas himfelf; who may be called at once 
{jhe maker and deftroyer of the diftin Aion. 

Ff 3 For 
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For when the difeuffion relates to a woman, who being ignorant 
of die law, and not knowing that (he is entitled to a preference in 
claiming her portion, allows the other creditors to be fatisfied. 
Cujas ad sand. Leg . 8. de jur. (j* fafi . ignor. plainly and 
ingenuoully acknowledges, that (he (hall recover her portion 
from thefe creditors, left her error (hould fubjeft her to the 
injury of loling it, db sis creditoribus mulierem dotem fuam revo * 
caturam , tie in damno amttenda doits fust error ei noceat. 

Butin this cafe it is plain, 

lA, That the queftion relates to a lofs which is paft. This ap- 
pears as clear as day, from the words of Cujas himfelf. 

ad, In this point there is no diftinftion between men and wo- 
men^ for error of the law is of no avail to women with regard to 
gain, nor any prejudice to men with regard to lofs. 

Therefore by the judgment of Cujas himfelf, it is rightly coi- 
le&ed from this example. 

i ft. That he who ftudies to repair a lofs already incurred with- 
out caufe, does not feek to acquire a gain a , for if in fa£k he was 
catching at a gain, no affiftance would be given to a woman fuing 
for a repetition of her portion, as in that cafe her error in law would' 
be an advantage to her. 

2d, That it is in vain to make atiy diftinftion here between paft 
lofs and future ; when Cujas himfelf acknowledges that an a&ioq 
of repetition is allowed to a woman, not under the apprelienfion 
of a lofs, but haying actually fuftained one. 

And it is plain enough that Cujas would never have thought of 
this diftindtion, between paft lofs and future, unlefs he had been, 
apprehenfivc of overturning the decifion of the layv> Cum quis * 
For when this law plainly faid, that what was paid by an error 
could not be recovered j and Papiniati on the other fide anfwered, 
that error of the law (hould not hurt any one in matters of lofs, it 
would feem at firft, that he who paid what in reality was not due 
fuffered a lofs, and therefore (hould not be afFedted by an error of 
law * Cujas thought he could not got over this difficulty otherwife 
than by faying, againft all. natural equity, that a perfon endea- 
vouring to repair a lofs, is catching at a gain. Such then is^ 
the whole origin of the fcholaftic diftindlion, which even 
Cujas himfelf did not fteadily maintain (vix ac tie vix conftanter . 
tenuit) . 

For the fame perfon who found out this diftin&ion, in comment- 
ing upon !». 7 8. ff. de jur. IS fail, ignor. when he treats 

of L. 66.ff. de Condic. Indeb. as If overpowered by natural equity, 
confefles that he who pays what is not naturally due, though it 
might be legally recovered, is entitled to a repetition, §>ui tutus ea 

txceptkne 
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exception? (i. e. an exception winch dfcftroys a natural obligation,) 
per errorem foMt 9 refktit ; quia non Aebuit natural • 

But he is much more at variance with himfelf in one and the 
faih'e difcuflion, vi*. ad L. Jejur . ttffaB. ign . 

For in the beginning of this inquiry* he rightly diftinguifhes 
between injuries, with refpeft to which an error of law binds a 
man to his prejudice* and other cafes in which (fays he) it does not 
hurt \ as if I pay by ignorance of the law what is not due* a claim 
of repetition is not to be denied* that is to fay, if I owe it neither 
naturally nor civilly* at ft indebitum folvero per juris ignorantiam , non 
tfiihi tdeo deneganda efi condi ffio 9 put a y ft id nee mturaliter nee civiliter 
debut . 

And yet a little afterwards, when he calls his eyes upon the law 
ft quis 9 his fear of allowing the exigence of an antinomy* makes 
him fall into the groffeft contradi&ion, for he concludes the whole 
deputation as follows : 

<< In this .queftion of condiftio indebiti 9 that is called itidebitum 9 
which is not due by any kind of law* that is, the difference is be-? 
tween error of fa£k, and error of law, fo that what I do not owe 
by any law either civil or natural may be reclaimed, if paid by an 
error of fa£k, but not if paid by an error of law.” (a) 

How then fhall this reconciler of laws be reconciled with 
himfelf? 

2d, The diftinftion of Cujas is not only repugnant to the law 
which he interprets* but alfo to feveral others j a few inftances will 
be fubjoined. 

And in the firft place, all the laws which fpeak of the condiElio 
fine cattfa 9 are in oppofition to the diftindion of Cujas 9 until it (hall 
be proved that an error of the law is to be accounted as a juft and 
legitimate caufe of payment. 

Next may be adduced the laws already cited with commenda- 
tion, which expound the principles of the ccndiftio indebiti 9 and in 
which it is frequently indicated that this a&ion was introduced 
upon the ground of right and equity, to recover what belonged 
to one perfon and was held without any fufEcient caufe by 
another. 

But that fomething more particular may be dated, we (hall firft 
take notice of L. 46. ff.de jur. Dot . L. 64- ff. de CondiSt . Indeb . & 
L. 29. § $.ff. Mandati . 

In L. 46. $ 2. de fur. Dot . are thefe words, pater etiamfi falfo 

■ 

(«) In hac quaftione de condi d lone indefalfci, indcbltum dicitur, quod nullojure/.ebe- ’ 
tur, id eft, in boc tintum indebiti gtnere, valet differentia inttr errorebi iadi et errorem 
juris s putt, quod nulla jape oebui nec civili nee natural), ft per errorem fadi fulti, re- 
pttunj ft per chorea jurii, non repetam. 

F f 4 emfiimans 
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eyifiitnans fie fills debitorem ejfe distem % promifiJfct, obligabitur . The 
father* although he falfely fuppofes himfelf to owe the portion tq 
tow daughter* (hall be bound. 

Here Cujas himfelf takes notice, and properly that the queftion 
relates to a daughter in the power of her father* otherwile Julianus 
would not rightly affirm ' dotem deberi ; in this cafe therefore* 
the father being under an error* is only obliged becaufe he is na- 
turally debtor of the portion* and the caufe of piety is fufficient to 
oblige him, although the promife was founded in error : but this 
reafoh would ceafe in cafe of a daughter who was emancipated 1 ; 
therefore it mult be agreed that the law refers to the cafe of a 
daughter remaining part of her father’s family. 

But if we once admit this* it follows that we muft confefs the 
queftion to relate to an error of law •* for between a father and a, 
daughter remaining under Jus power no obligation could fubfift* 
no adion could be maintained* the father who fuppofed himfelf to 
be indebted to his daughter* could not be under aiiy error except 
in point of law ; for although the fad was doubtful* yet the whole 
, fubjed depended on the law, as the father ought to hayc known 
the fad, and if he confidered himfelf to be certain in refped of 
that, he ought not to be ignorant that an obligation, which in fad 
was entered into between a father and a daughter, was void in law ; 
therefore whether, there was or was not any error of fad admixed 
with the error of law, is of little confequence, fince in either cafe 
the fubjed is reduced to an error of law. 

Neither can u be fuppofed, that the father was debtor to the 
daughter without prejudice to the right of paternal authority, as* in 
the cafe of her pqflcffing adventitious property : for in the time of 
. Julianus , who is the author of this law, the npme adventitious^*- 
culium was fcarcely known in the law, and to ufe the words of 
Jufiinian in § i. Injlit. quib, alien . licet vel non — Oliin quidquid ad • 
JUios pervenerat , cxccptis videlicet cajlrenfibus peculiis , hoc parentibus 
futs acquirebatit fine ulla diftinSione , et hoc ita parentum fiebat , ut etiam 
effet eis libentia alio filio vd extraneo donate vel vender*, vel quocumque 
modo valuer ant, applicate . For Conjkintine firft made an exception 
of the property coming from the mother, of which he ordered that 
the ufufrud only fliould be acquired by the father ; fucceeding em- 
perors made other additions which it would be fuperfluous to par? 
ticularize. It is certainly clear, that previous to the time of Con* 
fiantine , nothing but the cafirenfe peculium (a) was exempt from 
the parental authority* and it was impoffible for that to belong to a 
daughter. 

( 0 ) The property given to a Ton under the authority of hit father, for the purpofei of 
war, or acquired by him in war. 

Therefore* 



Jfujnb. XVIJl.] Of Mijiakes of Law, .4,$ 

Therefore, to retorn'to the fobjeft, the law relates to a daughter 
Binder the authority of her fathers therefore the father was under an 
^rror of law. For what reafon therefore is he obliged? Becaufe 
he erred in the law ? By no means \ but becaufe .he discharged 
a natural duty: for this is the true reafon of the law which 
Cujas himfelf embraces) and which may be collected from or 
rather is proved by the very rubric (title), under which {he Jaw is 
placed : but if the father remain fubjeft to the obligation, upon the 
ground of his having miftaken the law, the fame thing muft be 
decided in the cafe of a father who had emancipated his daughter * 
but it applies fpecially and exclufively to a father retaining h\s 
parental authority, therefore the error of law 'is little regarded, and 
the father i$ obliged npt on account of the error, but on account of 
the natural duty. 

A much ftronger argument in a cafe nearly Gmilar, may be 
drawn from law 64. de Cond, In deb. 

The words of the law are : 

Si quod Dotninus fervo debuity manumijfo folvity quamvis exiJKmatu 
ti fe aliqud tcneri aElione tarnen rcpetere non poterity quia naturale 
flgnovit debitum : tit enitn libertas naturali jure continetury et dotninatio 
ex gentium jure introduEla efty ita debiti vel non debiti ratio in condtc- 
iiotte naturaliter intelligenda eft . 

Certainly an excellent law, and which feexps to remove all am- 
biguity from this queilion. 

That the cafe refers to a manifeft error of law is indubitable. 
For the mailer fuppofed himfelf to be liable to the Have in fome 
a£rion, which opinion doubtlefs deferves the name of carelcfs, and 
grofs, and fupine ignorance, (joint a y et crajjky et fupin a ignorantia ,) 
terms derived from the laws themfelves. Does Tryphonius the 
author of the law impute that to the mailer ? By no means, he 
does not pronounce that the right of repetition fliall be taken away, 
becaufe the mailer miilook the law, and becaufe ailiilance is to be 
given not to folly bu^ only to error ; but folely becaufe the mailer 
acknowledged a debt due by the rules of natural equity (quia Do- 
fninuf naturale agnovit debitum ). 

Therefore, on the contrary, it may be concluded, that if the debt 
was not due by the rules of natural equity, if the mailer was 
not bound by any kind of law, he might reclaim what he had 
. paid. 

. For who can imagine that Tryphonius would have palled over fo 
plain and ready p ground of decifion, if it were clear that a pay.** 
fnent once made by an error of law, of that which was not in any 
planner due could not be reclaimed ? - 

But the jurift not only refolves. the queftion propofed, but lays 

down 
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down a' new and general rule of law, by the afliftance of which all 
queftions that can arifeih the difcuflion of this fubjeft, may be 
pafily decided. 

This rule is explained by an elegant diftin&ion : liberty) fays he* 
is a natural right) that is) all men are naturally free ; therefore 
all men are bound by the ties of natural obligation ; on the con- 
trary) fervitude is introduced by the law of nations , (ex jure gentium 
introdufta eft)) by which alone the contfa&ing with flares is pro-, 
hihited, fo that they can neither be obliged to others, nor hare 
others under an obligation to them : therefore, two kinds of obli- 
gations may be diftinguilhed, the one merely founded on the law 
pf nature, the other on the law of nations or civil law $ Haves are 
incapable of the latter, but not of the former : but from this ex-, t 
ample, it may be aiked whether the term indebitum can alfo be 
taken in a two-fold fenfe, viz. naturally and civilly ? and this is alfo. 
luppofed by Tryphonius , who having confidered all thefe points, at 
laft pronounces generally that the term indebitum , whenever the 
queftion relates to this right of repetition, is to be understood of' 
what is not due by die laws of natural obligation. Debiti vet non 
debiti ratio in conditions naturaliter intelligenda cjt. Hence alfo. 
follows what the jurift had anfwered in the beginning of the law \ 
that the right of repetition ceafes whenever there is a natural obli- 
gation, but that it fubfifts wherever there is not fo much as a na- 
tural obligation* and in the application of this rule every legal fub- 
. tilty is rejc&ed : for the terms here are to be underftood not civil-. 

- ly* but naturally : and wherever the jurifts ufe the term indebitum. 
generally* they are underftood to mean what is not even naturally 
due*' that is to fay* when they affirm that it may be reclaimed ; but 
wltfin they deny the right of repetition, the term indebitum is often, 
ufed to import what is not due by the civil law* but may be due 
by the law of nature* of which feveral inftances will be mentioned 
in the fequd. 

An argument not very different from the preceding, is afforded 
by the law tfi.ff.dt Cond. Indeb. already dated ; and which is 
repugnant to any diftin&ion between law and fad* and the whole 
is faid to depend upon whether the perfon making the payment* 
was or was not indebted by the rules of natural juftice. 

A third argument is afforded by the law 29. $ 1. 5. ffi, 

Mtndati. . 

In $ l. it is aiked whether a furety, who was ignorant that the, 
o bliga tion was of no effeft, has an aftion againft the principal* and 
the jurift makes a diftin&ion, that if he was ignorant of fad* this 
ought to he allowed* but if he was only ignorant of the law it ought 
not (J! fuidem folium igneravit, netipi ignerantiam ejut fetejijf vtrojut * 

aliui 
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aliud diet debet) and this very properly : for it would be a^furd, tha* 
by sn error of the law a light of a&ijai (hould be acqu'ue4 
againft a perfon who being ignorant pf the error, copld not occqGoq 
the right of aftion. 

But having in the beginning of the law, and in the fubfequent 
fe&ions, propofed various cafes, he feems in $ 5. ,to comprize them 
all generally, fo as to ftate at once what is equitable in all cafes ) for 
he fpeaks as follows : 

Ip omnibus autem vtftonibus feu quejiionibus spuf propojita font , ubi 
creditor vel non numeratpm ptcuntam accepit, vel numeratam iterant 
accepit ; repetitio contra turn competif, tufi ex condemnations Jiserit d 
peatnia foluta: tunc enim , propter autoritatem rei judicata repetitio., 
quidem cejfat , ipfe autem Jitllionatus crimiue propter fuam caliiditatem 
fleQitur. . 

Therefore the glofs infers, that as the cafe of furety, paying from 
an ignorance of the law is propofed among other cafes, that what 
is paid without caufe even by a perfon miftaking the law, may be 
reclaimed although the furety does not acquire an a&ion mandate 
againft the principal. 

But this argument is weakened, principally by two realons. 

ift, Although the words of the jurift feem to be altogether gene- 
ral, and to apply equally to every thing which he has laid before, 
yet this generality appears to be xeftrained by the words which 
follow: for he does not limply pronounce that in all thefe views, 
&c. but he immediately fubjoins whether' the creditor receives 
money not numbered or receives .it twice, which words certainly 
feem to derogate from the effe& of the former, mid thus to 
limit the anfwer of Ulpian, fo that, it is not to be carried be- 
yond thefe two cafes ; of paying money not numbered, and paying 
twice over. 

2d, The words upon which, the interpretation of the glofs princl* 
pally relies are wanting in the Bqfilica ; but if they were of fo much 
weight as the glofs fuppofes, the compilers of the Bajilica 
would never have omitted diem. However this may be, Cujas, ai 
diB. L. q.ff. dejur. etfaSt. ign. certainly condemns the interpre- 
tation of the glofs. 

3d, The interpretation of Cujas feems to be repugnant to equity 
itfelf, but as this has been already demonftrated in feveral places, 
while we were engaged in other parts of die difcuffion,it would be 
fuperfluous to enlarge upon it here. 

4th, Cujas is in oppofition to almoft all the interpreters of the 
law, who in this refpeft follow th£ glofs, at leaft if we attend only 
to the queftion whether what is paid, without being even naturally 
due, is fubjeQ to repetition i 


Thefe 
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Thefe arguments may indeed be oppofed to the diftindion of 
Cujas ; but what do they avail if the law plainly and explicitly de- 
cides* without any diftin&ion or exception* that he who being 
ignorant of the law pays money which is not due* is not entitled to 
, repetition ? L. Cum quis . io. Cod. de jur . et faft. ign . 

‘ Irl vain therefore are the doftors* in vain is equity* in vain are 
the confli£ting opinions of the laws* in vain is the rule of Paptntan 
itfelf oppofed to .Cujas, when he fupports himfelf by the clear and 
evident decilion of the law. 

Therefore we muft either aflent to the opinioh of Cujas * or 
difallow the authority of the law, or apply a more commodi- 
ous interpretation to it* whereby its ftri&ncfs may be tempered 
with equity. 

This was feen by Johannes Robertas Sentent. Jur. Lib . i. cap. 
4S6 . it feq . who entered upon the right way for reconciling the 
difference in propofing this diftin&ion. 

We either confider an ignorance of the law fimply* and regard 
the caufe of it as deftitute of all favour and afliftance of equity, 
and then we are of opinion that no repetition fhould be allowed 
under pretext thereof. Aut fimpliciter juris ignorantiam fpe&amus 
illiufque caufam omni aquitatis auxilio et favore deflitafam adjudicamus ; 
et tunc ejus pratextu repetitionem dari nunquam exiftimabimus. A per- 
fon is not to be affifted by the application fummi juris * who 
alleges himfelf to have failed from an ignorance of the law. 

Or we look into the rules of natural equity* on which the 
whole law of repetition is founded* and then we admit the right of 
reclaiming of what was not naturally due* although paid under an 
error of the law. Aut vero ipfam natures aquitatem infpicimus * qud 
fcilicet tota condiEtio indebiti continetur * et tunc repetitionem pecunie 
naturalvter indebite * quamvis errore juris Joint a, dari agnofcimus : not 
on account or for the fake of this ignorance, or becaufe that ought 
to afford any benefit* but from a confideration of what is equitable 
and right ; as.it is naturally unjuft* that one man (hall with- 
out caufe be enriched by the ruin of another : wherefore the right 
of repetition* ( condiEtio ,) as it repels that injury* is called byjuriftaa 
natural right. 

But if this diftmftion is approved* the folution of the law which 
is oppofed to it will be very eafy. 

For it muft either be faid* that the queftion in that law relates 
to ftri& right* the error of law being alone regarded* without re-, 
ference to the principles of equity* and without impugning the 
rule, that what belongs to me*cannot be transferred to another 
without my confept or default. 

Or the term indebitutn * which in itfelf is equivocal and ambi-i 

gUOUSj 
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guous, as is obvious to every body, mull be underftood td refer, iii 
the law in queftion, to that which in truth is naturally due \ but 
cannot be civilly enforced ; for if this were paid by an error of 
law it cannot be reclaimed \ both becaufe there was a caufe 
for the payment, which prevents the repetition,' and. becaufe 
the debtor appears by the payment to have acknowledged the na- 
tural obligation. 

But to this interpretation it may be oppofed, that if it were ad- 
mitted, the term indebitum would be ufed in different fenfes in the 
law ; for in the firft part of the law, it would mean what was na- 
turally though not legally due (a ) ; and in the fecond part, where ' 
it is faid, per ignorantiam fofti tantum indebiti foluti repetitionem com - 
petcrcy the fame term would defignate what was not even naturally 
due. For if it were naturally due, it would be hardly poflible to Sup- 
port what the emperors anfwer in the fame law, that having been 
paid by an error of fad it may be reclaimed : for whether my 
recognition of what is really a natural obligation, arifes from an er- 
ror of fad or an error of law, it feems to be anundifputcd principle 
of law, that I am not entitled to repetition. 

If therefore this fecond folution is inadmiilible, we mud apply 
a third, and freely acknowledge, that this law is not to be taken 
akfolutely, (prafracle acapiemlam>) as if the emperors had intended 
altogether to include ( excutere ) every kind of tndebitum , (nor does 
the difeuffion relate, dire&ly at leaft, to indebitaj) but meant to pro- 
pofe a general rule concerning error of fad, and error of law ; and 
to declare, that what was paid without being due might be re- 
claimed, if paid by an error of fad, otherwife if paid by an error 
of law 5 but to leave it undefined, what kind of indebita Should 
be included in the rule, as that was not the fubjed in quef- 
tion. 

But it will be alked, what diftindion will remain in the rtn- 
dtElio indebiti , between error of law and error of fad, fo that we 
can properly fay with the emperors, that what is paid by an 
error of law cannot be reclaimed 5 but what is paid by an error of 
fad may? 

For the money or other thing is either naturally due, or it i9 not ; 
}i it is, it is to no purpofe to diitinguUh between error of law and 
error of fad ; for there is no right of repetition in either cafe 5 
but if it is not, the right ought in either cafe to be admitted. 

To fatisfy this qtf eftion, it muft, above all things, be acknowledged, 
that if there was no cafe in whicb, what was naturally due could 
be recovered back after having been once paid, the diftindion 

» '• ... 

(.) Cum fall jut Ignorant indebittm pccontam ccflat Kpetitio. 

between 
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b et w een lav and fa£t would be ufelefsi and unmeaning, at lead 
with tegard to die tondiEHo indebit i. 

But die cafe is far otherwife j for it often occurs in the courfe 
of die law, that What is naturally due may be reclaimed aft el* 
having been paid. 

It will be Sufficient to, adduce two examples : 

" The firft is the Lex Falcidia (n), in which Robertus properly 
obferves, that the retention of anatural debt is introduced by the law 
itfdf i therefore there would have been no right of repetition, after 
the heir had difeharged the entire legacies, if a natural debt once 
paid could never be reclaimed. This, however, is denied by i. 9. 
Cod. ad L. Falcid . The fuppofition, therefore, that the diltinaion 
between a natural and a civil debt, is the only one that can prevail 
in refpea to this queftion, is not true a , nay, the contrary Suffici- 
ently appears: for here, although a natural debt is immediately 
in contemplation, yet Something further is requifite to decide 
whether there is a right of repetition or not, and what is required, 
except the famous diltindiion between law and fa& ; by the 
affiftance of which the emperor Gordian decides, whether the heir 
can reclaim what he has paid to the legatees, beyond the amount 
of three fourths of the property, for he fays, as follows : error fafti, 
quart* ex caufa jidei commijfi non retenti repetitionem non impedit : 
is autem qui feiens fe pojfe retinere , univerfum reftituit> condi flionem 
non habet ; quin , etiamji jus ignoraverit , cejfat repetitio ? 

Therefore there is no reafon for considering the diftin&ion be- 
tween law and fa ft, as pcrfe&ly idle. 

Upon this law it may alfobe obferved by the way, that it throws 
a great light upon the law Cum quis. de jur . faEt. ignor . for what 
does it import by the term law (jus) ? It is the Falcidian law, and 
other proviftons of the fame kind, by which a perfon may defend 
himfclf civilly, from the payment of what he naturally owes. But 
it does not appear at all inequitable, that the debtor (hall not be 
allowed a right of repetition, in confequcnce of his ignorance of 
this law, as he is always naturally indebted. Therefore, in like * 
manner, when the law Cum quis ufes the term jus> that kind of 
law or right may be underftood, by which the debtor is allowed 
the benefit of an exception or retention, and which thus always 
fuppofes the exiftence of a natural obligation. 

A fecond example may be found in L. Qpi exceptionem , 40.^ do 
Coni. Jndeb . ante 9 where it is demanded whether a debtor having 
a perpetual exception, may reclaim what he has paid by error, and 

(*) The lex Falcidia protected die heir from paying men than three fourths of the 
fuwcd&on to the legatee!. 

4 the. 
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the jurift diftinguilhes between whether the exception is intro- 
duced in favour of the perfon who owes the money, or in odium 
of the perfon to whom it is owing ? in the firft cafe, the repetition 
is allowed, in the fecond, not ; but here there is no diftin&ion be- 
tween a natural and a civil debt, nay the diftin&ion is abfolutel'y 
difallowed : for if the only queftion had been, whether there was 
a natural obligation or not, it muft be anfwered indifcriminately, 
that there is no right of repetition ; for, whether the exception 
were allowed in favour of the debtor or in odium of the creditor, 
it is certain that, in either cafe, the natural obligation remains, as 
there is need of an exception. Therefore, the diftin&ion of a na- 
tural and a civil debt is not fufficient ; as there are other diftinc- 
tions, by which in many cafes a natural debt, after having been paid, 
may be reclaimed. 

But from all this it follows, that what appeared to pppofe the 
fecond folution above given of the law. Cum quis, may ealily be 
anfwered. 

For we faid, ift, that the term indebitum might be underftood of 
what was due naturally, but not civilly, but that this folution or 
interpretation might appear doubtful, becaufe, in that cafe, the term 
iqdebitum would be ufed in the fame law, in two fenfes plainly dif- • 
ferent from each other, inafmuch as it is decided in the fecond 
part of the law, that that indebitum only can be reclaimed which is 
paid by an error of fad, and then it certainly feems that the term 
cannot be underftood of what is naturally due; for the creditor * 
cannot reclaim that, even though he made the payment under an 
error of fad, and that therefore the term in the firft part of the 
law would be only referrible to what was only not due civilly, and 
in the fecond part, it would be referrible alfo to what was not due 
naturally. But this conclufion appears to proceed wholly from a . 
falfe principle ; for it fuppofes that what is not due civilly, but 
is due naturally, can in no cafe be reclaimed, which we have al- 
ready demonftrated to be falfe in feveral cafes ; but if this is once 
admitted, then the term in queftion has, in the law ft quit , one uni- 
form fignification. So that the fenfe is, that what is naturally due 
cannot be reclaimed if it is paid by an error of law \ otherwife, 
if it is paid by an error of fad, of which a diftinguilhed example 
occurs in the before mentioned law 9. Cod . ad leg. Falcid . 

Therefore there is nothing to prevent the threefold folution of 
the law, Ctim quit* which is above propofed. 

But I am inclined to think it ought to be admitted, chiefly for 
three reafons, in addition to thofe already alleged. 

The firft is deduced from the Rubric itielf, under which the law 
Cum quis is placed, viz. under the title dejur. iSfaS. ign. in which . 

there 
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there is ho queftion Concerning the term indebitums «or is it any 
cfeje& to expound the various interpretations of that word, or tp 
define m what cafes the condiftio indebiti {hall or {hall not take 
place* Moreover it is certain, befitles other things in which they 
dUJer, that there is this great diftin&ion, that, fpeaking generally 
and abftradedly, an error of fa ft docs not prejudice a claim of 
repetition, but an error of law docs* Therefore the decifion of the 
law, and the intention of the legiilature are abundantly fatisfied, 
when an interpretation is given to the law cum quis f which clearly 
and plainly admits a difference between an error of law and an 
error of fad, but leaves untouched a queftion not touched Upon 
by the law, to wit, the different kinds of cafes to. which the term 
indebttum may be applied. ' 

But another reafon is much ftronger. For it appears, from what 
has been already faid, that one or the other of the laws, that is 
either the law cum yuis, or the laws 7 and 8. ff. de jur. et faft. ign. . 
require interpretation and diftin&ion. 

For if the law cum quis is to be underftood abfolutely, how can 
that Hand which Papinian fays in L. 7 id 8. de jur. et fa ft. ign. 
That error of law hurts no one in matters of lofs ? Therefore in 
that cafe, the diftin&ion between future and part lofs will be to be 
fupplied in the anfwer of Papinian , according to the opinion of 
Cujat. 

But if the words of Papinian in the faid laws, are to be under- 
ftood Gmply and without diftin£lion, the opinion of Gordian on the 
law cum quis will appear manifeftly abfurd, unlefs you fo temper 
it that it {hall prevail in matters of ftrift right, without being ex- 
tended to what is due equitably and by the law of nature j or 
Iaftly, that it may be confidercd as containing a general rule fub- 
je£t to feverai exceptions. 

Therefore, fince an interpretation and diftin£tion mull necef- 
farily be made in die one law or the other, it remains to inquire 
which diftin&ion appears to be the more juft and equitable ; that 
which refts upon this. Tingle foundation, that he who demands the 
repetition of his own is catching at an advantage, and that what 
almoft .every man would denominate a lofs, fhould only be railed 
fo when it is future, and can ftill be avoided ; but that when it is 
paft and can no longer be avoided, but can only be revoked and 
repaired, the reparation {hould be conGdered as gain : whether 
that diftin&ion {hould be preferred which fubverts feverai laws, 
and the very principles of equityjtfelf, which ordains that one ma n, 
{hall, without caufe, be enriched by the ruin of another; Iaftl y, 
which in a great meafure abrogates and annuls the title jn the digeft, 
and code, of condi ftio Jim caufa f 


Or 
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Or whether there (hall be fubftituted in its room, that much 
more favourable diftinttion which is aided by natural reafon, by 
equity, by all the laws, with one Jingle exception, that may be 
called rather ambiguous than contradictory ; or laftly, whether 
that diftin&ion (hall be admitted, which fuppofes nothing but what 
is generally notorious; to wit, that amongft jurifts one thing pre- 
vails in refpeCfc of law, and another in refpeft of equity and 
juft ice, that there are fevcral kinds of indebita, .and that fo far as 
relates to error of law and of fa£t, it ought only to be confidered, 
whether what wa9 naturally due was paid by error of law or of fa&, 
that in jurifprudeiice all definitions are dangerous; and that there 
is no rule fo univerfal as not to admit of an exception, and if all 
thefe things are certain, manifeft, known, and approved, it muft be 
determined that a diftin&ion which is comprized in thefe principles, 
is to be preferred to another diftin&ion by which many things 
that are certain, muft neceflarily be fubverted. 

Let us add, that it is laid down as certain, by all juridical writers, 
that laws are to be favourably interpreted fo as to anfwer their in- 
tention {a ) ; that in cafe of ambiguity in the expreflions of a law, . 
that fenfe is to be preferred which is free from injuftice, efpecial- 
ly when by fo doing the intention of the law can alfo be colle£tcd(6). 
In cafe of doubt to follow the more favourable conftru&ion, is 
more juft as well as more fafe (*) ; all which confideratipns are 
both repugnant to the diftin&ion of Cujas % and feem to afford a 
finking confirmation of the oppofite diftin&ion. 

Laftly, a third reafon which fuppovts the three folutions already 
offered, may be deduced from the Bnjilican interpreters, ad Tit . de 
jur . to* faSt. igtu 

We have already mentioned, that there is not lefs difcordance 
among them than among other interpreters, but it is a diflenfion 
which can eaiily he reconciled, if wc only diltinguifh between what 
is due naturally but not civilly, and what is not due either natural* 
ly or civilly. 

That this may be better ufldcrftood, we muft refer to the ob- 
fervation already mentioned of the Greek interpreters, upon the 
words of Papitiian % “ Juris error fuum p° tent i bus non meet! 9 

For inftance, fay they, a perfon ftipulates for a flave to be 
given him, worth 20 guineas: the flave being dead, without 
there having been any delay, the promifer fuppofes himfeif 

. (*) Bcnignius leges iittvpretandx fiior, quo voluntas earum confcrvecur. L. f 9 . f* da - 

Legibua. 

(A) In ambtgtu voce legis ea potlus accipieoda «ff figniffcatio, quae vitio carets pna&r- 
tim cumetum voluntas legit ex hoc coUigi poffit. L. 19. ibid. 

(f) In re dul>ia benigniorem interpretatiooem fequi, non minus juftiua aft pm tntiu*. 
1 m 3. de his quae in ttftam. dcU 

vol. 11. g g 


to 
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to be bound by the aftion, ex Jiipulatuy and pays 20 guineas 
to the llipulator. He is affifted, or, as it is in the Greek, he is con* 
fidered with indulgence, (fubvenitur> aut , ut in Graco textu babetwr , 
ignofeitur «,) becaufe he contends with reference to the lofs of the 
imount, aftd he may reclaim what he has paid. 

We have already demonftrated that there is here amanifeft error 
of law, both in the view of the interpreters, who intended to ftate 
the cafe of a perion miftaking the law,* and from the very nature of 
the fad itfelf, in which the debtor is ignorant of that Solemn and 
well known maxim* of jurisprudence, that the debtor of a fpecific 
thing is liberated by its deftru&ion. 

Therefore in the judgment of the Greek interpreters, a perfon 
who has made a payment in confequence of an error of law, is en- 
titled to reclaim it. 

But, it may be faid, that here and elfewhere the fame interpre- 
ters declare, that perfons who from an ignorance of the law pay 
what is not due, are not entitled to repetition. 

A great contradi&ion certainly, but one which will eafily ad- 
mit of a folution, that entirely overturns the diftin&ion of Gujas% 
and eftablifhes the other which is oppofed to it. 

What then remains, but to refort to the approved (/ape laudaiam ) 
diftinftion, and to confefs that an error in law docs not prejudice a 
perfon who has made the payment, not being under any obligation 
cither civil or natural ; that on the contrary, if he were bound 
by natural law, and paid under error of the civil law, the right of 
repetition is properly denied 5 fo that it ft all be a certain and con- 
llant rule, that a perfon under a natural obligation fhall only be in- 
titled to repetition, if he pay the money which is not civilly due 
under an error of faft. 

There are two advantages in this diftinftion : % 

ift. It eafily reconciles the difference among the Greek- inter- 
preters:: for, in the firft observation, the queftion relates to one 
who by the death of the flave was liberated, from all obligation 
both natural and civil-, in which cafe the error of law ftall not hurt, 
tior the right of repetition be denied •, in the fecond observation, 
it relates to thofe who, have paid, being naturally indebted, but 
%norant of the civil law, by which they might protedfc themfelves, 
and who are therefore properly faid to contend for gain, as no per- 
fon is underftood to fuftain a loft in discharging a natural obliga- 
ting 

2d. This drffin&ion not only removes every contradi&ion, 
‘but is die only one that dn do fo ; nor is it probable only, but 
neceffary* Whence it is juftly to be concluded, that the Bqftlican 
interpreters are Supported by it, and mutually Support it in their 
V* .turn ; 
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turn 1 for as this diftin&ton explains their writings it is alfp proved 
by them } for that diftin&ion cannot appear falfe, without which 
there would fee a perpetual diflention, among thofe who cannot for a 
moment be fuppofed to have held different and (till kfs oppo&te 
opinions. 

Finally» that we may reduce the chief of the heads of this dif- 
cuffiort within certain limits, by a fliort recapitulation} it feems re- 
quifite throughout the whole of the queftion to admit the follow* 
ing diftinftions. 

A perfon ignorantly paying what is not due} miftakes either the 
fa£t or the law. 

If he miftake the fa£t, it feems that he is without diftindioq 
entitled to repetition, even though he were under a natural 
obligation} fince error of fa A is not prejudicial} even to men, 
either in refpefifc of lofs or gain. L. 8. ff. de jur . et faff, 
ign. 

But if he erred in point of law, the queftion relates either to 
gain or lofs. 

If it relate to gain, it is agreed that an error of law can never 
confer an advantage. L . 7. ff. de jur . et faff . ign. 

If to lofs, then without any diftin&ion between pad lofs and 
future} it feems that it ought to be held, that error in law (hall not 
induce a prejudice. But that it may be' more eafily underftood, , 
what Jhall be fignified by the name of lofs, the following diftinc* 
tion is to be applied : 

The perfon who paid was only under a natural obligation, and 
then his claim founded on an error of law is not allowed. For a 
perfon is rather contending for gain, who feeks the repetition of 
what he has paid in difeharge of a natural obligation. But it may 
be alleged that afliftance is given to a perfon paying under a miftake 
of law, by the authority of the L. 40. ff. de condi ff. indeb. according 
to which a perfon who has a perpetual exception, is entitled to re- 
petition provided the exception is favourable, and introduced for 
the benefit of the debtor, and not in odium of the creditor } fucli 
as the exception of the Senatus^confultum Velleianum ; but in that 
cafe, the woman feems naturally indebted, unlefs you prefer fay- 
ing with Cujas , that the authority of the law is fuch, as to deftroy 
not only the civil but the natural obligation} which, however, is 
very difficult* to underftand. Perhaps it would be fafer, notwith- 
standing we have above thought otherwife, to interpret the law 
as only applying to error of fa £t. Yet the law feems rather to im- 
port the contrary. But an old interpreter thinks it a fpccial rule, 
and confined to women* that they may reclaim what they have 

Gg 2 paid 
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paid folely tinder an error in law, although it were due by the ties 
of natural obligation. 

Or the debt was only civilly and not naturally due, as in cafe 
of a perfon condemned by an invalid judgment, againft which 
there was aright of appeal ; but the party, fuppofing the judgment 
to be valid, pays the money $ and then, as what is adjudged is to 
.be taken as true, I can readily fuppofe there to be no right of re- 
petition; but this mu ft be more attentively confidered. V. L. 49.' 
$ 5. ff . Mandat (a) . 

Or the money was due both naturally and civilly, but the party 
was entitled to a perpetual exception, and being ignorant of that 
eircumftance paid the amount ; and as it was held that the perfon 
who was only naturally indebted is not entitled to repetition, much 
more is the perfon who was indebted by both laws difabled from 
reclaiming what has been paid ; unlefs indeed the exception is fuch 
as to deftroy the natural obligation. 

Or what was paid was not due by either law, and then what 
was paid, although by error of law, may, as it has been already 
proved, be reclaimed, unlefs, which is laftly to be added, it was 
paid from a principle of piety ; for then the falfe opinion being 
out of the queftion, the conflderation of piety remains, a payment 
founded upon which is not fubjeft to repetition, L. 32. § 2 .ff. 
de tend, indeb. (i). For here, the conflderation of piety amounts 
to, and fupplies the place of natural obligation ; and fo long as any 
the (mailed caufe of obligation continues, the right of repetition* 
as we have frequently obferved, is properly withheld. 

(«) Vide ante, 416, 4*7. 

(6) Mulicr, fi in ca opinione fit ut c red at fe pro dote obligation* quiet; uid dot is nomine 
Merit* non repetet : fublata enim falfa opinione* relinquitur pietatis caufa* ex qua folutum 
npeti nan poieft. 


Chap- 
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CHAPTER XLVII. OF BOOK L 

OF THE SELECT QUESTIONS OF VINNIUS . 

Whether what is paid) without being due by an Error of Law f is fub~ 
jeSt to Repetition . • 


The qneftion is how to expound what is laid down limply* and 
generally* that what is paid by miftake, without befeig due, may 
be reclaimed ; whether it is confined to error of fad, or extends 
alfo to error of law. For error is twofold, being either of fad or 
iaw. An error of fad takes place, either when fome fad which 
really exifts is unknown, or fome fad is fuppofed to exift which 
really does not. On tlie other hand, when a perfon is truly 
acquainted with the existence or non-exiftence of the fads, but 
is ignorant of the legal confequences, he is under an error of law* - 
X. t.ff. dejur . etfaff.ign . (/i). If a perfon makes a payment 
knowing that he is not indebted, it is agreed on all hands that he 
has not any right of repetition. X. i. $ i. (b). L . .ft non for - 
Sent 2 6. $ indebitum 3. (r). de cond. indeb. for a payment which is 
fubjed to repetition, if made by miftake, amounts to a donation, 
if made with full knowledge. X. Cujus, 53. ff. de reg.jur . (d). 
And on the other hand it is a clear rule of law, that a perfon is 
intitled to repetition who pays what he does not owe, believing 
through a miftake of fad that he does. X. 6. (*) X. 7. C. de cond . 
indeb . (f). X. Error, 7. C. de juris €t faiti ignorantia. (g). The 

(«) Ignorantia vel fa&i vel juris eft, § 1. Ham fi quis ne feist deceffifle eum, cu'us bo- 
norum pofleflin defertur, non c$dit ei tcmpui. Sed fi feiat quidem defun&um efle cogna- 
tum, nefclat autem proximitatis nomine bonorum pofleflionera fibi deferri ; aut fe feiat 
Ccriptum heredem, nefclat autem quod feriptit heredibut bonorum pofleflionem praetor pro- 
saittit, ceditei tempus, quia in jureerrat. Idem eft fi fiater confanguineus defundi era- 
dat matrem potiorem efle. 

(J) Et quidem, fi quia indebitum ignorant folvit, per banc adU mem condicere^poteft 1 
fed fi fciens fe non debere folvit, cefiat repetitio. 

1 (r) Indebitum autem folutum accipimut non folum fi omnino non debeatur, led et fi 
per aliquant exceptionem perpetuam peti non potent \ quire hoc quoque repeti potevit } 
nifi fckns fe tutum cxcepdone, folvit. 

(d) Cujua per erroiem data repetitio eft, ejui confulto dati donatio eft. 

(») Si per ignotantiam fa&i not debitsm quantitatem pro alio folvifti, et hoc adito redo 
re provincue fuerit probatum, haoc ei \ cujua nomine foluta eft, reftituti eoagente provi- 
debit. ^ 

(/) . commiflum vel legatum indebitum per errorem fadl folutum, repeti pofle Ur 

ploratl juris 

(jr) Error fadi, necdum fioito ntgotio, nemini Meets pan ceufa decifa velamento tall 
yum ialUua.ur. 

G g 3 only 
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. only queftion is, whether a perfon is intitled to condition or repeti- 
tion, who has paid what he did not owe, being miffed by an error of 
law. Moil of the later writers are in favour of the negative. Cuj. $.obf. 
39* Duar. ad tit.decond. indtb . c. 7. Donell. 1 comm* 21. Brenchorjl , 

% aff. 36. Perez in tod. de cost d. in deb* 1 2 f The ancient interpreters take 
the affirmative fide ofthe queftion, and are followed by £or. adrubr , 
de cond.tndeh. n. 5. Sichard, ad rubr . et X. cod '. cod . Jf^efenb. par cod • 
if. 9. Thulden* L- cod. n* 4. Grotius , //£. 3. ifitrod. adjurifp . Batav, 
e. 30. Chriftin. Vol. 3. 8. Bachov . difput . 4. if a#. 17. 

But before we open our own opinion, fince the queftion relates tq 
a payment of what is undue, (indebitumj) it will be worth while to 
examine what juridical writers means by that term. And no body 
' doubts that that is to be cpjifidered as undue, which is not due 
.either civilly or naturally. But fuppofe a debt is due civilly but not 
naturally, or e cojnverfo ? If \t is only due civilly, that is, if it iq 
due by an obligation, which produces no equitable claim ; fo that 
fumtno jure> it is fubjeft to a right of aftion, but may be repelled 
by a perpetual exception, it is confidered as really undue, and if it iq 
paid by miftake may as fuch be reclaimed. L.Ji non fortem> 2 6, 

$ 3. (a). X. qui exceptioncm, 40. ( 4 ). L.Ji quis , 43. (r). X. ex his 
omnibus , 54. (d). ff. de cond. indeb. for fuch a demand is only 
nominally, and not really due ; not being due by the law of nature^ 

. nor in effedl by the civil law. X. 3. §. 1. ff. de pecun . conjlit. (*), 
X- nihil inter ejt. in. ff. de reg. jur . [f). But what is naturally 
due, although fummo jure it is not civilly fo, is in this refpe£t con- 
fidered as a real debt, and therefore although it cannot be recovered, 
when it is a&ually paid, even under ft belief that it might have 
been fo, it cannot be reclaimed as appears by feveral authorities, 
X. 'naturaless 10. ff. de obi. et ait. (g). X. indebit i. 15. (h). L.Ji 
pan* 19. (*'). L. ft non fortem. 2 6 . § libertus. 12. (I) X. Julian 
U) Vide ante, p. 437. 

( 4 ) Vide ante, 41& 

(c) Si quii juraflec ft dart non ofporttrt, a b omni contention? diferdetur : atque ita fo- 
Itttam pecuniam repeti non pofle. 

(d) Vide ante, 41 x. 

(«) Si qoit,aoiem conftiteprit, quod jure civilt ^ebebar, jure praetorio non debebat, id 
eft,. per earrptioAtm : an confticuendo teotatur, quaerimui i Et eft vemni ut [&] Pom- 
* ponius fqribit, cum non teneri t quia dibit* j* rib at non elt pecunia, quse conftituta eft. 

"If) WMI intqeft, ipfo jure quia a&ionem non ba^eat, an pgr eqGepUonem jafttmetur. 
(r) Naturalea eWigatiftnea non eo iolo eftimantur, 6 adio aliqpa eaium nomine coni- 
petit: veiumetiamco, fi foluta pecunia repels non poteft. $ 

( 4 ) Indebjti fointf copdiOio naturaliaeft. Et idco ei quod rei folu'ie acceffit, venit in 
epp'didionequ ut puts partus quf e* ancQla 5 vel quod all*? ionc acceffit j imo. et fru£tu| 
quoi is . cui lolutum eft, bona ftde percepit, in condi# 'ionem venient. 

(i) Ubfcrtua cum fe putaret operaa patrono debere fohit, coodkere euad non pofle, 
quamvia putana fe obligatum. Julianui feripfit, narura eoim operas patmno debuit. 

(*) Si p«nse caufa cjue, cui debetur, d^ity* libttatw eft, CAtyxiU* obligatio fluaet | 
cl ideo foluuun fcpeti non poteft. 


fwr* 
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nus % 60. (*). jf. de corid. indcb . L. 3. $ ult.ff. qttod quifq. jur. (*}. 
And fince that which is naturally* due, may be made the fubjedt 
of compenfation, it is highly reafonable that no repetition of it 
(hall be allowed when it is paid by miftake. But even where the 
debtor has a perpetual exception, if it is for a caufe which does 
not deftroy the natural obligation, (till there is no right to re* 
claim what has been paid by miftake. Such is the exceptio rei 
judicata ; the fentence of the judge cannot deftroy the natural 
obligation, arifing from the confent pf the party ; and therefore, . 
Julianas and Paulas have decided that a real debtor who has paid 
the debt, after having been difcharged by a judgment, has no right 
of repetition, d. L Julianas , 60 . de cond . indcb. To the fame 
principle, many refer the exception of the Senatus-confultum Ma- 
cedonianum. For if a fon, while under the dominion of his father, 
borrows money, and pajs it after he becomes his own mafter, he 
has no right of repetition, as he is under a natural obligation. L. 9. 
in fin.et L.feq. (c). ff. defenatufc . Mac. Another reafon for de- 
nying the repetition, is afligned in qui exccptionem , 40. jf. de cond. 

# indeb . ( d ). but that does not always apply, as appears by the be- 
fore mentioned law of Julianui . And in this cafe, I think a dif- 
tin&ion (hould always be made, between an error of law and of 
fad. L. ult.ff. dc fiuatufc. Mac. (e). And therefore, here the term 
debitum may be applied to what is due only naturally, and indckitum 
to what is only due by the ftridnefs of civil law. We here hpply 
* the exprei&on of a natural debt, according to its ancient fignifica- 
tion, as having all the effefls as well of a civil as of a natural ob- 
ligation; the right of adion only excepted (/). But if even the 
natural obligation is exprefsly difapproved by the civil law, as in the 
cafe of a woman engaging a$ furety, L. ft mulier , 16. $ 1 .Xg). ad 

fen . 

(а) Julianus vcrum debitorem poft litem conteftatam, manente adhuc judicioi negabat 
dblventero repetere pofle s quia nee abfolutui, nec condcmnatui repetere poflet. Licet 
-enim abfolutui fit, nature tamen debitor permanet, flmilemqne efle ei dicit qui ita pro* 
aaifit five navis tee AJia vemrit Jive non venerit t quia ea uua caufa alterius folucionis origo 
proficifcilur. 

(б) Ex hac caufa folutum repetl non pofle. J ulianus putat ; fuperefle enim naturalem 
' esufam, quae inhibet repetitionem. 

(e) Ethi tamen, qui profilio familial fine voluntate patris ejusin'ercefleruntaon re- 
fetent j atquin perpetua except) one tuti funt. Sed et ipfe filius et Umen non repeat a 
quia hi demum folutum non repetunt, qui ob paenam creditorum aQione liberantur, non 
quoniam exonerate eoi lex tolttit Qganquam autem folvendo non repetunt. L. 9. Quia 
'naturalis obligaflo manet. L/10. 

(i) Vide ante, 416. 

(f) Si ii, xui dum in poteflate patris eflat, mutua pectin? a data fuerat, paterfamilias 
Csdtus, per ignorantiam fafii, novatiooe fafta earn pecuniam expromiflt, fipetatur ex 
ca ftipulidone, in faSum exdpiendum eiit. 

If) See the preceding Treatife, P r II. C. II. p.ioJ. 

•(g) 31 ab ea mutiere qose contra fenarusconfulton iatucd&flet, fidejuflorem acceplf- 
O g 4 fern; 
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fen. Veil, of a prodigal making any promife, L. 6.ff. de verb . obi. 
{a), or is deftitute of the afliilance of the civil law, in other re- 
fpe&s as well as the right of a&ion, although it may admit of 
accefiions, as the obligation of a pupil, contra&ed without the 
authority of his tutor, repetition is without any natural reafon 
^allowed, in the fame manner, as if what. i3 paid was not even na- 
turally due, L. qni exceptions , 40. (b). L.feq. (c). de cond. indeb. 
L. 9. Cod. ad fen. Vtl. (d) d. 1. 6. ff. de verb. obi. Of the fame kind is 
the natural obligation, induced by the will of a teftator, not ac- 
companied by the requitite folemnities, or giving a larger portion 
of his property than the law allows by way of legacy j although 
this has the cffefi of a natural obligation with refpedt to error of 
law. L. 9. C. ad leg. Falcid 3 (e). L. 7. C. de cond. indeb. (f). 

With refped to the queftion propofed, I fubfcribe to the opi- 
nion of the old interpreters, that repetition fhould be allowed even 
of what is paid by error 0/ Jaw, provided there is not any natural 
obligation. In the firft placed I am influenced by the confidera- 
tion, that the condiflio indebiti is introduced ex aquo et bono >, L. pen. 
ff. de cond . indeb.. (g). and therefore can only be excluded by ex- 
ceptions founded upon equity on the oppofite fide. But what equi- 
ty can a perfon pretend to, to whom any thing has been paid, which 
was not even naturally due, whether becaufe thecaufe of the fup- 
pofed debt was invalid ab initio , or becaufe it had not efFcft, 
as in the cafe of a mere civil debt, or what colour has he for ex- 
cepting to a claim of repetition ? For as fucli a debt has not any 
of the effe&s of a real debt, it is not allowed in compenfation. 
L. 14 .fi de compenf (A). it docs not admit of acceifions, L. 3. 


fern ; Caius Caffius refpondit, ita demutn fiJrjuflb'j excepuonem dandam, fi a muliere 
rogaius fuifret. Julianus ?ucrm refie putat, fidejuflT.iri excepaonem dandam, etiamfi 
niandati adlionem adverfus mulkrem non habet \ quia totam obligationem lenatm im- 
probat, et a praetcre reftituitur piior debit or creditori. 

(0) la ct*i bonii ioterdidtum eft, (tipulando fibi adquiiir, traders vero non poteft, vp] 
promittendo obligari, et ideo nec fidejpffori pro eo intereedere poterit, ficut nec pto 
furiofo. 

(b) Vide ante, 416. 

(0 Quod pupillus fine tutoris auAorltate ftipulanti promiferit, folverit, repethio ; 
quia nec na'.ura deber. 

Q^amvb mnlier pro aljofolvere pofiic, fi pifecedente obifgationc quam fenatui cop- 
fultum de in?etccflionibut efficp.cem efle non finit, folutionem fccerit, ejiia feoatus confetti 
beneficio irur.itam fe ignorant, locum habet repetitio. 

{i) Crror fa&i, quarts ex caufa fideri c»mmiflae non retentjp repetttionem non iiq* 
pedit 1* autem qui feiens fe pofle retinere [unhrerfum reftituit] condigionem non habet 1 
Quineti»m ,'ut ignoraverit ccfla repeiitio. c 

if, Vide ante, 457. 

(g) Hsc vord:Qio ex bono et aequo ifltrodu&g quod alterlua epud alteram fine esufh 
icprehcnditur, rCvocare onfuetjt. 

(*) Quaecunque per exceptions p eriai poffunt, is cnmpenfiitioflem am vcmu&t* 



Numb. XVIII.] Of Mijlakes of Law. ^g 

$ i. Jf» dt pectin, confiit. (a). L. *j. jf. dejidej • (ft), the praetor, if the 
h€t is dear, does not allow an a£tion for it $ in a doubtful cafe he 
only allows it fubjed to the exception, L. nam % pojtquam. q.ff % dt 
jure), (c). by which he (hews that it is not confidsred as a debt, 
and who can fuppofe, that if it is paid by miftake, it is not lubjeft 
to repetition ? For it is a firft rule of equity, that one man ought 
not 40 be enriched by the detriment of another. L. natn hoc 14, 
dt cond . indeb. (d). Therefore if any perfon (hould obtain a pro- 
mi fe from another by fraud, I cannot think that what is paid on 
account of fuch a promife, although by error of law, can be re- 
tained, and that a man (hall be allowed to take advantage of his 
own iniquity, upon the mere pretext that the money was paid by 
the other party, under an ignorance that he would have been pro- 
tected by an exception of fraud or fear. And that we may not 
appear to fpeak without authority, . the text of L. 7 .ff. dt cond. 
ob turp. caufam . (r), where Pomponius fays, that, if money is ex- 
alted on account of a itipulation extorted by force, it is a cafe for 
repetition, is evidently decifive upon that fubjeft. And Julianus 
anfwers after Ntrva and Atilicinus y that money paid by a perfon 
who fuppofed himfelf to owe it, when he could have been protected 
by an exception of fraud, may be reclaimed. L. qul ft debere . q.ff. dt 
tofidic. caufa data.(f) There are fimilar paflages ini. cum. is 32. 
§ *-(g) 7«" 43 * ( A ) S 9 'ff- de cond. indeb. (i) L. 5. 

cod. 

(a) Vide ante, 43S. 

(b) Quod enim folutum repsti non poteft, conveniens eft hujus natural! j obligation!! 

fidcjufToiem accipi poflfe, *■* 

(c) Nam poftquam jurat urn eft, denegatur aftio i aut ft contcoverfio erit, id eft, ft asn- 
bigitur, an jusjurandum datum fit, exception! locus cli. 

(< d ) Vide ant . , 410. 

[e) Ex ea (tipulatione, quae per vim extorta effet, fi eiafia eflct pecunia, repetitionem 
(sfTc conftat. 

If) Q?* ^ debere pecuniam mulieii putab-t, ju(Tu ejus, dotis nomine pro mi fit fponfoj 
et folvit j nuptiae deinde non interceffarunt : quaefitum eft, utrum ipfe poteft repeter* 
[earn] pecuniam, qui dediflet, an mulier ? Ncrva et Atilicinus refponderunt, quoniam 
putafiet quidem debere pecuniam, fed exceptione rloli mali tueri fc potuifter, ipfum re- 
petiturum, fed fi cum feiret fe nihil mulieri debere promifit, mulieris efie a&ionem, 
quoniam pecunia ad earn perdneret ; fi autem vere debitor faiflet, et ante nuptias foiviflet, 
et nuptiae fecutse non fuiflent, ipfe poflit condicere, caufa debit! Integra muliere ad hoc 
folum mancote, ut ad nihil aliud debitor compellatur, nifi ut ccdat el condi&itia 
a&ione, 

(g ) FidejuQTor, com paciQtur, ne ab eo pecunia petatur, et per imprudenciam iolvcrit 
condicere ftipqlatori poterit 1 et ideo reui quidem manet obligatut, ipfe autem fua excep- 
tione tutus eft s nihil pniis intereft fidejuflbr an heres rjus folvat. Quod fi huic fidejufibfl 
teua heres ext i tercet folverit, nec repetet et liberabitur. 

(fi) Si quia juraffet ft dsn me •pprtcn f alf omni contendone difeaditur : atque Its 
Joltftam pecuniam rtpeti pofie deienduum eft. 

(i) Si fiftejuiSbr jure Uberatua, folverit errore pecuniam, repeteati non bberit y fi wo 
fcui promitteadl par errorem, ct ipfe po.'iea pecuniam fidverit, son repetet, com prior 

(Msdop 
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tod. tod. (a). And it is evident that in thefe paflages, die queftion 
is refpe&ing error of law, as they relate to the ads of die party 
„himfelf, and no perfon can be ignorant of his own ads without 
the grofleft negligence, and an ignorance of that kind is fimilar 
to an ignorance of law. L. 9. $ 2 <ff. dejur. etfd 8 . ign. (£). for 
no perfon can pretend to be ignorant of his own ads. L. 7. ff. 
ad fenat. Veil. (c). adde L. mandatum , 57. ff. mandat, (d). L. I. 
pr. ff. ut in poff. leg. (e). I am alfo influenced by the confidera- 
tion that in the whole title of die Pandelts , de eondic. tndeb. although 
it is rather diflfiife, the right of repetition is never applied folely 
to error of fad, or denied to error of law, but is referred generally 
to error, whether what is paid was not due in any fcnfc, or 
whether the claim of it could be repelled by a perpetual excep- 
tion} fo that it is to be .underftood that the right of repetition is 
not prevented by the nature of the error, but by the knowledge 
of the perfon. making the payment and by that only, as is clearly 
proved as well by the laws l. § 1. (/). ft non fortem a 6 . § i.ff. tod. 
(g). as by the reafon which is afligned, why a perfon cannot reclaim 


foil) io« qu* fuit write, naturale vinculum non diflf&lvit, ncc civile, fi reus promitteodi 
tenebatur. 

(si) Sii a patre emwcipitut, ei nonintra tempora praeftituta Jure honorario fuccefftfti 
quidquid indebitum poftea per errorem (utpote patrii lucceflbri) dedifli ejui condidlionem, 

4ibi competere non eft incerti juris, 

(b) Se£ fiGi ignorar.tia ita deroutn cuique non nocet, fi non ei fumma negligenlia 
objicatur j quid enim ft omnes in civitate feiant, quod tile folua ignorat ? Et redtt Labca 
definit (centum neque curiofiflimi neque negligent! flimi hominia accipiendam } varum 
•jus qui earn rem diligenter inquirendo notwi habere poffit 

(0 Qganquam igitur fidejuflor, doll replicaftone poftta, defenfionem exceptionis amit- 
vat, nullam tamen repUcitionexn^ad verfu a mulreiem habebit : quia fafli non poteft igno~ 
xantiam prsetendere. Sed non eiit iniquuro, dari negotiorum adionem in defenforem ; 
*l»ia mandati caufii per Senatui-confultum conftituitur irrita, et pecunia Adejuffoii* 
liberator. 

% (i) Mandatum diflrahendorum fervor um, defun&o, qui mandatum fufeepit, intercidiffo 
conftitit; quoniam tamen heredes ejuserrore lapfi, non animo furandi fed cxfequendi, 
'quod defundut fuse fecerat, fervoivendiderant, eos ab emptoribui ufucaptos videri placuit : 

'fed vendiciamm ex provincia reverfum, Publiciana aftione non utiiiter a&urum, cum 
"exedptiojufti domlnii caufa cognita detur, neque opporteat eutn, qui ceni hominia fidem 
t «Tegir, ob errorem aut imperitiam heredum, adfici damno. 

* ** St qo«t»cutn vetitus eflet fatia accipere, acciptrit an repeti fatifdatio tfta poffit, ut 

%ert$cAodica t fiberationem I Et quidem [fi] feiens herea indebitum cavit, repetere non * 
qW*d#nd£ fi ignoravie retniflam ftbi fatitdationem poteft condicete. Si vero 

hOc'qmppruifiTa remitti crediderit, nupqnid condicere poffit, qui jus ignoravit \ adhue 
flHtyjlte :, quit dixerit fatifdatioQem condici pofie, Quid deinde, fi commifFa fit 
*fif£fifailo f ifidejufTorea putamus erceptione uri pofie, an non § et magia eft, [ut] olantur 
"exceptions : qdU ex ea caufa intercept fatifdatio, ex qui non debutt 

[f) Et quidem fi quit iqdebltum ignopns folvit, per haac a&tooem condicere poteft' : 

' fed fi fdent fe non debere folvit, cefifat vepetitio. 

(f) Supra duplum aotem ufurat et ufurarum ufurc, necin ftipolaUonem dedud sea 
9 evigi pofiimt s et folutw tepetttitur, qucmidmodam fotunr am ufurarum ufune. 

4 whatj 
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jrhat he has paid knowing it not to be due from him, viz. that he 
is prefumed to have given it. X. 53 ./*. reg.jur. (a) £. 7. cod. de 

fond, ob cauf. daU which certainly cannot be faid of a perfon who 
thought himfelf under the obligation, and neceffity of paying. L.i. 
fr.jf. ut in paff. leg . (i) the refciflion of a fecurity is allowed, in cafe 
it was given by one who was ignorant of the law, but denied, if it 
was given knowingly. In the lail place, I am chiefly influenced 
by the fentiment of Papintan, in L. 8 . ff. dejur. etfaft . ign. (e). 
that ignorance of law is not injurious to any one in refpeft to lof- 
jiig what belongs to him, (amittendjb ret fua ). This appears to 
pie plainly to indicate, that what is paid even by an error of law; 
without being due, may be reclaimed ; for if we deny this, we mult 
fieceflarily acknowledge, that an error of law does lubjeft a man 
to the lofs of what belongs to him, in oppofitioh to the judgment 
of Papinian. Neither do I fee how any anfwer can be given to * 
this argument without a cavil : for certainly the anfwer which is 
. given in fupport of the modern opinion, viz. that theperfoii mkk- 
ing the claim does not contend de re amittenda, but de re AMistTA, 
is nothing more \ for if a man, by paying through A Irriftake of 
law what is not due from him, fo lofes his propek^ keffo have 
no recovery, then his miftake has the efFeft of injuring' him in 
damno amittenda ret fua. And the queilion relates not to the time 
of inftituting the a£tion, but to that of making the payment, and 
Papinian denies that a perfon miftaking the law thereby lofes his 
property, that is, fo that he can never recover it. And it is almoft 
(tantum non,) ridiculous to fay, that a perfon would derive a^gain 
from his error of law, merely by recovering his own property hack 
again, for that having been transferred to another* it would be a 
new acquifition. As if a man did not fufFer any lofs ill, the, de- 
privation of his property, (quaji damno non ajficiatur , qui dominium 
fei fua amittit,) or the reparation, of a lofs was to be regarded as a 
gain. Nothing can be faid to be a gain, except after dedu&ingthe 
lofs $ and the a£tion in queftion is only for recovering the amoupt 
pf the lofs that has been fuftained. And the declaration of Papi- 
titan in L. j.ff. de jur. et faEt. ign . (d). that ignorance of the la#, 
is of no detriment to perfons feeking their own, is referable to all 
who only endeavour to avoid a lofs. Neither is the. L.Ji fidejuffor . 
99. $ I. ff.masid. (*)• at all at variance with this decifion, for 
there the cafe is propofed of two perfons, each contending for the 
avoidance Of a* 16 fs ; a dehtpr who was intitled to a perpetual ex- 
peption, and -a furety, who, with a knowledge of the fails, dif- 

: pharged the amount ofthedebt"* and itisdutai that in this cafe the 

. ' ■*■«* * ■ . x ' 

. (•! vid.im.,43].. W) VU» mu, ‘ « “*•* 

Vide 
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furety has not any a&ion mndati againft the debtor, but nothing 
is faid with refpefl: to his right of repetition againft the creditor. 
The fame paffages clearly {hew the error of thofe who maintain 
that there is no difference between a knowledge and an ignorance 
of the law. Suppofe the perfon who receives the money mif- 
takes the law, (hall he be charged with theft (a)i Or if he knows 
that the money is not due to him and yet pretends that it is, {hall 
he be free from that imputation, on the ground that the other 
party who miftakes the law, is to be regarded as having a&ed 
knowingly, and as having made a donation. Kid. L. Qwmiam> tS.f. 
de cond.fortiv. (h) L.falfus> 43. fr. ff. de fort, (c) What then is the 
conclufion ? An error of the law is of no avail to thofe who are 
defirous of making an acquifition. d. L. j.ff. dejur. ft faEt. ign . of 
which there are examples, in L. e^.ff. eod. (d). L. 10. ff. de honor . 
pojf. (*). L . nunquam , 3 1 .ff.de ufucap.{f) L. II. cod. de jur. etfoEt. 
ign , (g). but it is no detriment to thofe who only feek their own 
property , and contend againft the injury of lofing it. d. L. 7. et 
d, L. 8. And what is faid in law 9. ff. eod. (h). that ignorance 
of the law is injurious, is to be underftood as meaning that it 
{hall not afford any advantage, that (hall not be attended with any 
gain \ but not that it {hail be actually productive of lofs. For it 
mult be remembered that error of law, as was before obferved, 
only prevents a party from being deprived of the right of repe- 
tition, provided there is not any natural obligation. But if the 
payment was founded upon fuch a debt, as would give a juft 
ground of retention to the pcTfon who received it, the diftin&ion 
is to be made between error of law and error of fad ; and a re- 
petition is to be allowed in the latter cafe, but not in the former. 

(tf) The term theft, (furtum) ha* a much mare ex ten five application in the Roman than 
in the Englijb law. 

(6) Quoniam furtum fit, cum quia indebicos nummos feiens acceperit, videndum fi pro- 
curator fuoa nummoa folvat, an ipfi furtum fiat ? Et Fomponius Epiftolarum, lib. 8. 
ipfum condicere ait ex caufa furtiva s fed et re condicere, fi ratunj ha beam, quod inde- 
nt urn datum fit ; fed altera condi&ione altera toliitur. 

{*) Faifns Creditor (hoc eft it, qui fe fimulat credi torero,) fi quid acceperit, furtum 
feeit, nec numroiejus fient. 

(J) Juris ijnoiantiarn in ufucaptione negatur pvodefTe 5 fa&i vero ignorantiam pro- 
‘ defie conftat. 

(e) In bon^rom pofieflionibtu jut is ignorantia non prodeft, quo minus dies cedar, et 
ideohevedi inftituto, et ante apertas tabula* diet cedit 1 fatiseft enrm, feire mortmim ifle, 

, teque proximo® cegnatum fuifle, copiamque eorum, quos confuleret, htbuifle j feiendam 
enim non (hunc) accipi, quai jutifprudemibus fit; fed earn quam quia aut per fe habeat, 
aui cohfulenda prudentiores adfiequi poteft. 

(/) VMe- ante, 413. # 

(£) Quamtis in; itiereft** ibtninis jus igoorantiboi fubveniri (bleat ; attamen contra 
jrtatem.impevfedamr locum hoc non habere retro Frincipum ftatuta declarant. 

(>) ftrgula eft juris jtddem ipMBtiem tuiqut meert, f§ 8 \ vert iguorentim non metre. 

' Therefore 
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Therefore if I have borrowed money whilft under the authority of 
my father, and paid it after becoming my own matter, I am not 
intitled to repetition if I only miftake the law, but it is otherwife 
if I miftake the fadi. Arg.L . qui exceptionem , 40. de cond. in deb. 
(a), L. 9. in fin. cum L. fequent. juft. L. ultim.de/enatuscon/ 
Macadon ( b ). I difeharge a truft impofed by the will of a teftator, 
which is defe&ive for want of the proper number of witnefles (*)• 
$ ult. infi . de fideicom. hered. (d). I pay the whole of a legacy 
without retaining a fourth to which I am intitled by the lex Falctdial 
I am intitled to repetition in cafe of error in fa Q* but not of error 
in law. L. %. cod.fi adv. folut. (e). L. 7. cod. de cond. indeb • (f). 
L. 9. C. ad leg. Falcid . (g). not merely becauie I am bound by my 
error of law, but becaufe the natural obligation arifing from thd 
will of the teftator, gives a juft caufe of retention. Arg. L. 2. C. 
de fideicom. ( h ). L. in tefiamento> 38. de fidei libertat . (/). L. 5. J fit 
quisy 1 $.//. de don. inter ux. et vir. (k) And I think the fame fpn- 
timent is intended to be conveyed by Grotius , lib. 3. introd. ad 


(a) Vide ante, 416. 

(6) Hi qui pro filio familias fine voluntste patria qua interceflerunt foWendo non ve- 
petenr. Hocenimet Divus Hadrianui conftiluit et pole dici non repetituros. Atquin 
perpetuj exceptione tuti font, fed et ipfe fiiius et tamen non repent : quia hi demum Cot u- 
tum non repetunt, qui ob paenam creditorum ad i one iiberantur, non quoaiam exonerate eot 
lex voluit $ 5. Quanquam autem folvendo non repetant 1 . 9. Quia naturalia obligatio, 1 . 10. 

(r) Si is, cui, dum in patria poteftate eflet, mutua pecunia data fuerat, paterfami- 
lias fadtus, per ignorantiam fafti, novatione ta&a, cam pecuniam expromis et fi petatur 
ex ea ftipulatione, in furtum exclpiendum crit. 

(</) This fettion baa not any relation to the right of repetition. 

(r) Indebito legato licet per eirorcm juris a minore foluto repetitionem ei decern! j ft 
nccdum temput, quo rcftiiutionis tribuitur auxilium, excellent, rationis eft. 

(/) Vide. ante, 437. 

(ft) Vide ante, 440. 

(b) Et fi inutillter fideicommiflum reli&um fit, tamen fi heredes comperti voluntate 
defundli, praedia ez ciufa fideicommilfi avo tuo praeftiterunt j fruftra ab heredibus ejua do 
ea re quseftio tabs movetur, cum non ex ea fola feriptura, fed ez coofcientia reJidi fidei* 
commiffi defundi voluntati (atiafa&um efle videatur. 

(») In teftamento quod perfedum non erat, alumna: fuse libertatem et fideicommifla 
dedit, cam omnia ut ab inteftato egiflent, quarft imperator an [ut] ez caufa fideicom- 
snifii manumifla fuifiet ? Et interlocutus eft* Etiam ji mb\l ab inteftato pater petifit, print 
tamen film manumitttre earn quam pater dilexijjet j pronunciavit igitur, te£ie earn manumjftam 
et idea fideimmmjfa etiam ei pretftandal 

(ft) Si quis rogatus fit, preecepta certa quantitate , uxori fu* hereditatem rtftitnere, et ii fine 
dedu&ione reftituerit, Celfui, lib. zo. Digeftorum lcripfic, magis pleniore officio fidei 
preftandse fundum maritum, quam donaflet,, videri. Et redam rationem huic fen- 
tentias Celfus adjecit, quod plerique magis fidem ezfolvunt in hunc cafum, quam donant 1 
nee do foo putant proficifci quod de alieno plcniun reftituunt, TolunUtem de/undi 
fecutiy nec immerito Tape credimus allquid defun&um voluifte et tamen non rogafie. 
Quae frntentia habet rationem magis in eoy qu%non erst deduda quart* rogstus refticucrcy 
et tamen integram fidem praeftitit, omiflo fenatus confulti commodo: hie cpim tore 
fidem exfolvlty voluntatem teftatorla obfecutus. Hoc itay fi non per errorem calculi 
fecit, cetteium indcbiti fideieemmiffi efie repetitionem nulla dubitatio eft. ' 
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jurijjfrr. Batav.'c. 30. And it is to thefe or other caufes of a fimi- 
lar nature, that we Ihould apply the paffages in die code, in which 
a right of repetition is denied in cafe of error of law, or confined 
to cafes of error in fad, as in L. 10. cod. de jur. et fall. ign. (a). 
L. 6 . cod. di and. indtl. (b). For the mere circumftance of my 
having miftaken the law, does not alone give you a juft reafon for 
retaining what was not in any manner due to you; and in this 
cafe it is better to favour the right of repetition, than the acquifi- 
tion of an adventitious gain. L. 41. $ i.ff. de reg.jur. (c) 

(«) Vide ante, 414. 

(*) Si pet ignorantiam ftfU non debitam quantitatem, pro alio fohrifti, et hot adit* 
roOoiepravinciaefuerit probatum,hanc ei, cnjui nomine folate eft, icftitoi to agente pro- 
vidtbit. 

t (c) Melina eft favere repetition! quun adventitia lucro. 
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SELECTIONS 


FROM 

THE PLEADINGS OF D'AGUESSEAU. 


SINCE the greater part of this volume was printed , it has occurred 
to me to embrace the opportunity of inferting the two following ffrectmens 
of the pleadings of UAgueJfeau , in his character of Advocate Ge- 
neral. 

The nature of thefe compoftions, as being the counfrls of an affeffor to 
the parliament of Paris, is explained in the preliminary obfervations 
of the preceding number of the Appendix , and alfo in the general In- 
troduction to the prefent work* 

The firjl of the following feleCtions is an entire pleading upon the 
quefion of legitimacy , in a cafe where the adultery of this wife was 
clearly manifft, and there was confiderable reafon to infer , but not ab- 
folute ground to conclude , the non-accefs of the hujband. I have fixed 
upon this production as an injlance of co-incidence with the Engli/b law, 
and as a perfpicuous explication of the general principles which pre- 
vail with refpeCt to the important fubjeCt of the difcujfton . 

The other is an abridgment of the two pleadings , in the cafe of the 
Princes de Contyffrom which I had inferted a few extracts in the 
courfe of the prefent volume , previous to my forming the intention of 
giving this more extenjive view of tf%m. 

The following is a flight fketch of thefubjeCts embraced in this caufe : 

The Duke de Longueville, who was alfo Abbe d' Orleans, being a per- 
fon of a weak frame of mind,' but having a tejtable capacity, made a 
will by which he gave bis property to his brother the Count de St. 
Pol, whom he inftituted his heir ; and in cafe of his death without 
iffue, he injtituted his mother Madame de Longueville as heir, praying 
her at her deceafe, to difpofe of the property in favour of his Cotfins 
German, the Princes de Conty; a fid by a general claufe directing that 
his will fhould avail as a tejlament , a codicil, or in any other * way by 
which it lawfully might • Afterwards he made another will, whereby 

the 
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the right % itfore intended for the Princes de Conty, would in ffeft de- 
volve upon MaiavUe de Nemours , his halffifier as heir by bloody but 
which latter will was impeached on the ground of infanity s find it 
was an undifputed fifty that he was in a very Jbort time afterwards 
in a fate of abfolute madnefs , which continued until his death , dur* 
ing a period of fever al years $ the Count de St . Poly and Madam 
de LonguevilUy having died before him • 

The firji pleading was upon an appeal from a fentence upon a fuit 
infituted by the Prince de Conty % and admitting him to prove by wit • 
nejfesy the incapacity of the tejlator at the time of the Jecond wills it 
being the cotirfe of the law of France not to allow a proof by ipitnejfesy 
without an exprefs fentence fir the purpofe . 

Upon the hearing of this appeal \ the firji queftion waSy with refpeft to the 
validity of the title of the Princes de Conty y under the former wil/yond in- 
volved a difcujfion of the general rules of the Roman Law y refpefting tefia- 
tnentarjdifpofithnsy which was followed in the Province where the quef- 
tion arofe. Originally a will could only be made by the inJUtution of 
an heir 9 and in cafe of the death of the infituted heir btfbre the tejlator 9 
or his refufal of the fuccejjiony the whole will became voids afterwards 
the ufe of Jubfiitutions was inventedy by which a different heir might be 
appointedy in cafe of the fucceffton not being taken by the firji but this 
was merely an alternative , and if the firji did take the fuccejfony the 
fubfiitution could not attach . At a latter period fideicommifla were 
inventedy by which the itijlituted heir was direfted ' to reficre the fuc- 
ctjfion to a third party . Thefe were analogousy partly to tntflsy and 
partly to limitations in remainder in the Englijh LaWy but ( reverfing 
the cafe of a fubfiitution ) could not take ffefty unlefs the fucceffion had 
fieen taken by the infituted heir, 

A codicil ( according to one fignification of the term) is of tiearly cotempo- 
rary infiitutiony and is a prayer , which has an obligatory force addrejpd 
to the heir by bloody to perform the difpofttions which it contains ; and a 
claufe dircfting that a tefiamcnt Jball take ffcCty ns a codicil ( called a 
codieillary claufe) gives the tefiament the fame effeft as a proper codicil . 

The points efiablijhed in the appeal are } that the difpofition to the 
Princes de Conty was a fidei commiffuMy and as the heir firfl infiitutedy 
and the heir who wasfubfiitutedy both died before the tejlator } it could not 
tale effeft in that charaftery but that by virtue of the codicil/ary claufe , the 
difpofition was obligatory upon Madame de Nemours y the heir by blood . 

This. being efiablijbedy the objections to receiving prof by witneffeSy 
of the incapacity of the tejlator at the time of making the fecond willy 
which were founded upon the redfonablencfs of the will itfelfy and upon 
certain other infiruments executed about the fame time % were taken into 
confiderationy the general principles rejpefting the capacity f tefiators 

were ' 
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-were expounded , and it was Jhewn that a prof by viitnejfes w as necejfary 
to elucidate the faff, and that no conclufon oj fanity could be drawn from 
the infruments themfelves. 

The proof by nvtlnejfts having been taken, a general fentence was pro* 
nounced in favour of the title under the firffi will , and fupporting the at* 
legation of infanity as qffi fling the fecond . Aridjhe fecond pleading is 
upon an appeal from that fentence . After examining feveral exceptions 
to the witneffes , it was firjl Jhewn that the former fentence had ffieflively . 
decided upon the validity of the ffl will ; as the proof adduced only de- 
lated to the fecond , and would have been nugatory , unlefs the court had 
ejlablijhed the validity of the frjl . It was then jhewn that even fuppof- 
ing the quejtion to be entire , the fame conclufon ought to be drawn . The 

general nature of the fanity requifite in cafes of t foments, and the prin * 
ciples applicable to the proof of it, were fated with more particularity . 
The inferences arifngfrom written infruments were examined , and it 
being then efabliflsed that the cafe muf be decided by witneffes , the par - 
ticulars of the evidence were obferved upon terminating in a conclufon 
of the fall of infanity and lafily , the argument that the will might be 
made during a lucid interval , was difcujfed and refuted* 

It will perhaps be thought that the conclufon of infanity might , under 
the circttmfances , have been drawn with much lefs difficulty, as the 
falls feem too frong to be reconciled with any other fuppoftion, and the 
difeuffion may perhaps in other refpcfls be looked upon as too florid and 
dffiufe ; but the knowledge , and ability , and eloquence which it exhibits 9 
will, I hope, through all the imperfeflions of a tranfation , difplay the very 
tnaflerly talents of its author . 

The abridgment which I have made conffs in the omijfon of the ar- 
guments of counfel,of the refutation of an argument that the Prince de 
Conty was entitled to a decifon, independently of the effefl of the co - 
dicillary claufe , and of the repetition in the fecond pleading of feme of the 
fatements , and obfervations in the firfl . 

The pleadings as preferved are in fail only preparative notes, found in 
thepojfffion of the writer at his deceafe, after an interval of 50 years. 
The pleadings actually pronounced were not read, or repeated, but fpoken 
in the language fugg fling itfelf at the time • It is faid m a prefatory 
advertifement, that the f re which animated him at the time of fpeaking, 
excited fill more brilliant images, more fublime thoughts, more forcible 
reflections, than thofe which prefented themfelves at the time of compo - 
fition,fo that the pleadings which frike tkemflin reading would have* 
even afuperior frength and beauty, if it had been poffble to print them 
as they were pronounced \ 

Vol. II. 
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CASE 


OF THE 

SIEUR BOUILLEROT de VINANTES (a). 


The que/lion relates to the Jlaie of a child, whofe mother had con- 
eealed her pregnancy, and had been condemned for adultery , without the 
fentence declaring the child to be a baflard ; the hujband having beat 
only abfent from his wife three months . 

This caufe is as much diftinguilhed by the name and merit of 
thofe who have been engaged in it, as by its own importance, 
which has juftly attrafted the attention and concourfc of the pub- 
lic. The arret which you are to pronounce will for ever eftablilh the 
real principles for deciding upon queftions of parentage ; which 
are the folid foundations of the different Hates of civil fociety. 

You have heard the fon of a guilty mother, difavowed by him 
whom he calls his father, imploring in your audience the authority 
of the laws, the force of prefumptions, the name and favour of 
marriage. 

You have feen an unfortunate hulband, compelled to renew the 
tecolleftiori of the crime of his wife and of his own dilhonour ; 
always equally to be commiferated if you pronounce againft him, 
whether blinded by his pafiion he difavows his own blood, or 
obliged by the authority of the law to acknowledge as his fon, 
one whom adultery has introduced into his family. 

A third party appears in the caufe, but it is only to increafe the 
doubt and uncertainty of it ; and the deftiny of the child whole 
ftate is the fubje& in difpute, is fo unfortunate that he cannot find . 
a certain father, either in the honourable connexion of marriage, 
or in the criminal engagement of adultery. 

Great as his misfortunes are, he Ihould look forward to a mote 
favourable deftiny, fince in his defence an illuftrious proteftor has 
entered upon a career, which will be equally glorious to himfelf, 

(j)TMi p'eiding mi pronounced In 1(93} and ii the sjd in the printed col* 
Uct-un* 
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and advantageous to the public (a) . His name alone will be a favour- 
able omen to thofe whofe interefts he fupports, and his merit will 
not require the affiftance of his name, to render him the ftrength 
of the weak, and the afylum of the unhappy. 

What mult have been the joy of that great man who revives in 
him, if he could have been witnefs of this aufpicious outfet, and 
feen the heir of his name defend the caufe, of the pupil whom he 
had taken under his prote&ion, with the fame eloquence which 
you daily admire in him, who, in the advancement of juftice, fup- 
ports with fo much dignity the caufe and the interefts of the pub- 
lic. Such is the recompence which heaven allots to virtue, fuch 
are the benedictions which the Scripture has promifed to the juft, 
and has accompliftied in the perfon of that great Magiftrate, whofe 
name will endure as long as this aifembly. Ecclefiaftic . Ch. 35. — 4. 
Mortuus eft , et quaft non eft mortuus ; ftmilem enim reliquit ftbi poft fe. 
The fa£fc which gives rife to the prefent conteft, is as clear as the 
decifion upon it is important. 

Nicholas Bouillerot , ftcur de Vinantes , Maitre dr Hotel of the 
duchefs of Orleans , in the year 1664 married Marie-Antic de 
Laune , who was then about 12 or 13 years of age. This marriage, 
which was happy in its commencement, was followed by the birth 
of feven children whofe date is certain : death has taken away 
five of thefe, two of them only now remain, and the appellant in- 
fills that he is a third. 

Whether the conduft of the Dame de Vinantes was for a long time 
innocent, or whether her irregularities were kept fccret, nothing 
appears to have difturbed the tranquillity of the marriage until 
the year 1690, or rather until the birth of the appellant. His 
birth, which confirmed the fufpicions that the huiband had already- 
conceived againft his wife, appears \o have, determined him in pre- 
ferring an accufation of adultery. 

We (hall ftate in the fequel, with more particularity, the cir- 
cumftancqs which accompanied the birth of this child, and the in- 
ferences which have been drawn from them, to prove that he 
owes his life to the criminality of his mother. But we canftot for- 
bear obferving at prefent, that his birth was for a long time con- 
cealed, and that the knowledge of it was ftudioufly withheld from 
the huiband, from the public, and the church ; that even the 
nurfe to whom he was intruded was not informed of the fecrct 
of his origin ; and that he would not even yet have received the cere- 
mony of baptifm, if the cure {b) of the parilh, being apprized of the 

(*) M. Chretien de Lamoignon, fan of M. de Lemoifnon j the. fit# Advocate Gene* 
l*ii and graadfon of thf firft prtfidcnl Lamoignon. 

(t)'Anfmriof (0 Red ot. 
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negled, had not urged the Dame dc Vinantes at length to acknow- 
ledge her quality of mother) by having the child baptised in her 
name. The circumftances of this baptifm are the ftrongeft 
proofs which are oppofed to the child whofe (late is in difpute. 

Three months after his birth) an unknown woman of another 
parifti, brought him at 10 o'clock in the evening, of the year 1690* 
to the church of la Ferte Loupiere s {he declared that he had been 
baptized (a) ; that he was the fon of Marie de Lautie, wife of the 
Sieur de Vinantes \ ({he did not name the father,) no relations were 
prefent at this ceremony. The nurfe was the god-mother," the beadle 
the god-father, and the fpiritual birth of the appellant in the church 
was as much concealed as his natural birth was obfeure. The 
nurfe took him thence with her with the fame fecrccy. But what- 
ever care was taken to conceal this ceremony, the {hades which 
kept the knowledge of it from the hulband were removed. The 
birth of this child, the myftery with which he was bringing up, 
the obfeurity of his baptifm, awakened his former fufpicions, and 
he thought it time to inftitute the charge of adultery againft his wife. 

He reprefented to the Lieutenant Criminal, the juft complaints- 
which he alleged himfelf to have againft his wife. He ftated that 
he fliould equally betray the interefts of his own honour, and that 
of his real. children, if he any longer deferred demanding vengeance 
of a crime which was but too certain. He ftated all the circum- 
ftances, the fufpicious refidence of his wife in a houfe in the coun- 
try, the continual vifits of the Sieur ghiinquet, the fccret birth of 
an illegitimate fon, conceived during his abfence, and who could 
only be regarded as a living proof of the irregularities of the 
mother. 

The hufoand was fo unfortunate as to prove by a great number 
of witnefles the fcandalous deportment of his wife. They men- 
tioned feveral important fadb *, the pregnancy concealed from the 
public \ the ftill more 'fccret delivery 5 the Sieur Quinquet alone 
apprized of the birth of the child whom he difavows ; his almoft 
parental cares ; the repeated confcflions which the mother had made 
of her criminality 5 and her contradictory declarations refpeding 
the date of her fon. 

All thefe grave, important, and decifive fads, obliged the judge* 
to award a judgment for her apprehenfion. Conduded to the 
prifons of the Ch&lelet , (he at firft confeffed her crime, and foon 
afterwards repenting of her fincerity, Ihe furnilhed, by her denial f 
ftronger proofs againft herfelf, t .and even againft her fon, than (he 
4>nd done by her acknowledgment* 

U) That is fprinkled, (oidoye,) 11 appears bj the fe^uei. Note in- the original. 
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Her procefs was carried ^on and perfefted ; the witnefles were 
examined and confronted 5 never was a crime more clearly proved ; 
the fentences of the firft judges, condemned her to all the punilh- 
ments directed by the authentic. The property of her portion 
was adjudged to her children, the ufufrudl to her hulband. The 
Sieur £>uinquet was condemned to baniflimcnt for contumacy. 

The appeal which Marie de Laune inftituted againft this 
judgment ferved only to render her difgrace the more public. The 
fentence was confirmed by an arret , to which there has not even 
yet been any oppofition. 

uinquet was more fortunate; he furrendercd ; he purged his 
contumacy ; he appeared criminal, but the number of offenders, 
and the forbearance of the hufband during a long fcenc of public 
difturbance, excufed or diminilhed his crime. The fecond fen- 
tence moderated the punifhment pronounced by the firfl ; and 
the court foftening Hill farther the fe verity even of the latter 
judgment, condemned him only to pay the hufband his cofts. 

Such, Sirs, was the commencement, the progrefs, and the termi- 
nation of the accufation preferred by the hufband againft his wife, 
and againft the laft accomplice of her mifeondud. 

It is time, however, to ftate the procedure which was inftituted, 
to afiure the ftate of the child, who had received his birth during 
the long continuance of the illicit intercourfe, between the Dame de 
Vinantes and the Sieur ^uinquet . 

Whether Maria Berthelot , his nurfc, was abfolutely ignorant who 
was the real father, or whether her ignorance was only affected, 
flic at firft required to be paid for her care of the child, by Mag - - 
deleine Landry , who had placed him with her immediately on his 
birth. 

Magdeleine Landry declared that the child did not belong to 
her, and that fhe had done nothing except by order of the Dame 
de Vinantes , to whom the nurfe muft look for payment. 

Upon this declaration, the nurfe afligned the Sieur de Vinantes 
before the Baill't de Montargis s and took the fame conclufions 
againft him. 

The caufc was referred to the Rcquettes du Palais . The father 
difavows the perfon who is alleged to be his fon, and demamlj 
that the Sieur 'uinquet {hall be obliged to acknowleag. him. 

A tutor was appointed for the child, to defend his ftate. 

The caufe was folemnly pleaded at feveral audiences. A len- 
ience was pronounced, appointiflg a difeuflion of the principal 
queftion, and dire&ing, that in the mean time the child {hall be 
provifionally allowed the fum of 500 livres a-year, from the pro- 
perty of his mother. 

Hh 3 The 
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The parties have refpe&ively appealed from this appointment. 
Each fide equally demand an abfolute judgment in their own fa- 
vour j and contend that the caufe will never be more ripe for 
judgment than it is at prefent* and that you ought now either to 
confirm the ilate of the child* or reftore to an unfortunate huf- 
band the tranquillity which he has been deprived of* by the cri- 
minal conduct of his wife. 

On the part of the child whgfe ftate is contefted* you have heard 
the different kinds of proofs which were introduced* by cuftom* 
in an age of ignorance, to prove the reality of birth* and to allure 
the legitimacy of children* and without dwelling upon thofe ar- 
guments which are always equally uncertain and dangerous* the 
cafe was refted upon an explication of the principles eftabliflied by 
the Roman jurifprudence, or rather by equity and public 
Utility. 

Of however great importance the certainty of filiation and 
legitimacy may be* it mult be admitted that nature refufes the 
proof of it* becaufe it depends upon the unknown moment of con- 
ception. 

Such is the difpofition of the laws* and this maxim is not a vain 
fubtilty of the jurifts ; it is a principle founded upon natural reafon, 
and common to every fyltem of jurifprudence. 

In defeCl of legitimate proofs, recourfe mull be had toprefump- 
tions. If thefe are of great importance in other cafes* they are 
decifive with refpect to filiation, and it is with that view that 
the laws have fixed the number, and determined the nature of 
them. 

The mother is always certain* the father is uncertain* Where 
amidft this uncertainty {hall we find the rule for alluring the ftate 
of children, but in the legitimate preemption, which the name of 
marriage induces in favour of thofe who are born under its facred 
protection? L. §.jf. de in jus. vocando . Pater is ejl quem nuptia dc~ 
imnjtrant. 

The dignity of marriage, the prefervation of families* the order^ 
of fucceflions* the unanimous concurrence of writers* eftabliflied 
this rule as an inviolable principle ; your arrets have always fol- 
lowed it in their difpofitions* and as the law gives it the whole 
force of its authority* it can never be invalidated except in thofe 
cafes* which are indicated by the law itfelf. 

Jurifts recognize only two circumftances* which can balance the 
force and authority of this prefujnption. 

The firft, is the abfence of the hulband $ the fecond* an in* 
firmity which will not fuffer him to claim the name of a father. 

Whatever colour may have been given to this caufe* it i$ 

impoifible 
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impoffible that either of thefe exceptions can be' applied to 
it. 

The argument deduced from the abfence of the Sieur de Fin- 
antes, is a frivolous pretext, deftroyed by the circumftances that 
were adduced to eftablilh it. 

It is true that he was abfent for three months, but the pregnancy 
of his wife might have preceded his abfence, or been fubfequent to 
his return, without infringing the rules of nature or probability ; 
and befides, when the diftance between the place of his rcfidence, 
and that of his fervice, was fo inconfiderable, who can tell 
whether he was always feparated from his wife, and whether his 
continuance at Paris would ever be confidered as interrupted ? 

If this abfence cannot juftify his difavowal of his fon, what 
weight is there in the other arguments, by which he would ex- 
clude the light of truth? 

If it is contended that the arret which adjudges the mother to 
be criminal, has declared the fon to be illegitimate, it is anfwered 
in the fir!! place, that the child was no party to this arret , and in 
cafe it is adduced again!! him, he formally declares his oppolition 
to it ; but further, he maintains that it cannot be regarded as any 
prejudice again!! him ; that no confequence as to his (late can be 
drawn from the crime of his mother, and that flie might be guilty 
without his being illegitimate. The difpofition of the law. Miles , 
1 r . § 9. ad legem Juliatn de Adulteriis , may be fuccefsfully applied 
to this caufe. Non utique crimen adulterii quod mulieri objicitur , 
iufantiprajudicatj cum pojfit et ilia adultera ejfe , et imputes defunElum 
patrem habuijfe . 

In fad! fo far is this arret from containing any thing which 
can be oppofed to him, that he conceives it to be entirely in his 
favour. 

The huiband, blinded by his paflion, feeks to punilh the mother 
in the perfonof her child \ he difavows his own fon ; he alleges his 
birth as one of the principal* proofs of the adultery. The procefs 
is inftituted. The preemptions, the indicia , the conje&ures are 
examined/ The mother is condemned, but the fon is not excluded 
from the family of the huiband *, and this filence with regard to 
him is a formal judgment in his favour, fince having been born 
during marriage, and not having been declared a baftard, he muft 
neceffarily be a legitimate child. 

If the Sieur de Vinantes would oppofe to his fon the declarations 
of his wife, the fon will invoke in his favour the authority of the 
law, which does not fubjed! the ftate of children to the abfolute 
power of theirjparents, nor, in a matter of fuch importance, liften 

Hb 4 to 
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to declarations which are as fufpicipus in fa£t, as they are ufelefs in 
law. 

The perfon who makes thefe acknowledgments, is a woman 
accufed of a crime, 'animated by the defire of avenging herfelf 
upon her hulband, or intimidated by the fear pf the punilhment (he 
had merited, feeking to deprive her hulband of a legitimate heir, 
or wilhing to purchafc his clemency, at the price of the Hate, and 
fortune of her fon.. 

If the crime of the mother, the arret which condemns her, the 
difavowal of the father, can never prejudice the quality of the 
appellant, he hopes that by alluring his ft ate, you will confirm 
the motft authentic $itle by which the birth of children can be 
proved. 

But if the court has any difficulty in pronouncing at prefent 
abfolutely in his favour, he maintains that the fentence of the 
requetes du palais , mult at any rate be deemed invalid, becaufe it is 
repugnant to all the principles of law ; which unanimoully give 
provifion to thofe in poffeflion of their (late, and belides that its. 
execution is impoffible, It only allows aliment to the appellant, 
from the property of his mother. Now his mother has no pro-* 
perty, lhe loft it by her crime : it was adjudged to her hulband, 
and to the other children whofe ftate is not difputed, and even if 
the court fliould defer the judgment of this caufe until the time 
of l.is majority, he infifts that the favour of the prefumption in his 
behalf, the quality of the conteft, and the very name of marriage 
are fufficient titles, for adjudging him a provifion until he is con- 
firmed in the peaceable pofleffion of his ftate. 

However ftrong thefe confiderations may be, their authority is 
balanced by the very name of the father, in the perfon who oppofes 
them, by the judgment which he pronounces againft his aflerted 
fon, by the prefumptions which he borrows from the fafts, by the 
proofs which the declarations, and the oonduft of his wife, fumifh 
him with againft the ftate of the child. 

He admits that the authority of writers, and the jurifprudence 
pf arrets^ feem to oppofe an invincible obftacle to him, in the 
common and eftablilhed maxim, that Pater is eft quern nttpfue de- 
imnftranU 

. It is however this principle which. he calls in queftion. He 
offers to (hew that this rule, however general it appears, is not 
without exception, that it only forms a probable prefumption which 
may be deftroyed by evidence to^the contrary. 

It is (uppofed that the inclinations of a hulband and a wife are 
conformable to their ftate, and to the objedl of their engagement. 

The 
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The law does not attend to the abfurd, caprice of a hufband, L. 6, 
ff. de his qui fui vel al.jur . Quicum uxorefud qffidue moratus , nolit 
filium agmfcere \ aiid whilft the birth of children can be afcribed to 
a legitimate fource, the law will not fuppofe criminality, in order tg 
diflurb the peace and repofe of families. 

Such is the nature of this preemption 5 probability an£ the ap- 
pearance of truth are the foundation of it ; but as it frequently 
happens that nothing is more diftant from the reality of truth than 
the appearance of it, and asfalfehood itfelf has often the femblance 
of probability, this prefumption is like all others which depend 
upon the fame principle 5 they may be deftroyed by other argu- 
ments, and if that probability from which they derive their only 
force, is combated by more folid reafons, the judges rejeffc thefe 
delufive phantoms ( faujjes lueurs ,) to give their fuffirages to the real 
light of truth. 

* TUfs is the judgment even of the jurifts themfelves, who autho- 
rife the prefumption. 

The title under which it appears is entirely foreign to queftions 
of ftatc. The cafe in which it is propofed, has no relation to the 
quality of a legitimate child. 

Jf this rule had occurred under the title De Statu hominum , and 
not in that de in jus . vocando , the jurift would have developed its 
principle, its confequences, and its exceptions ; the purpofe for 
which it was mentioned, rather required it to be propofed than 
examined ; he thought it fufficient curforily to indicate it, and it is 
not to be concluded from his filence that it can never be impeach- 
ed, fince this omiffion is fupplied in feveral other titles of the 
law. 

If w*e glance over all the difpofitions of the laws upon this fub- 
jc&, we ihall find that the fame probability, which occafions this 
principle to be eftablifhed, with regard to children born in mar- 
riage, has induced the jurifts to extend it to children who owe 
their exiftence to a concubine ; and as in this laft cafe, nobody 
doubts but that the argument may be repelled, it ought to be 
acknowledged that it is of no higher authority in refpect to 
marriage. 

The whole title agnofeendis liber is t may be confidered as a 
general exception to the rule, Pater ejl quern nuptia demonjlrant . 

The law diftinguifties three kinds of cafes, in which the quality 
pf filiation, and legitimacy, may be contefted. 

The child is born cither during the marriage, or after the repa- 
ration of the hulband and wife by a divorce ; or laftly, after the 
diflolution of the marriage by death. 

Now in all thefe cafes, the Jaw teaches us that the (late is not 

entirely 
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entirely allured, that the mere name of marriage does not place it 
out of the reach of examination, that it may be aflailed by every 
bind of proof, that an oath may be required from the mother, and 
that even after (he has taken it, the legitimacy of the child may be* 
difputed. ' 

The law makes no diftin&ion ; every kind of argument may be 
received, inability, abfence of the hufband, enmity, forced or vo- 
luntary reparation, the difavowal or the acknowledgment of the 
father ; in a word, every proof refulting from the circumftances of 
the cafe, that natural conviftion, thofe filent indicia , which time, 
or place, or perfons may furnilh upon thefe occafions, proofs the 
lefs fufpicious as they are the more fpontaneous. Juftice admits 
all thefe elucidations, and never did they occur in greater num- 
bers than in the prefent caufe. 

The crime manifeft, public, acknowledged, the abfence of the 
hufband at the time of the conception, the prefence of the adul- 
terer, the pregnancy unknown to the hufband, the domeftics and the 
neighbours, the birth of the child made a fecret, the ceremonies of 
his baptifm deferred, his nurture a fecret ; the denial of fo evident 
a fa&, in the interrogatories of the motheV. 

Who can believe that this child was the pledge of a legitimate 
union, when we fee a mother felicitous of concealment, placing 
her child in unknown ha“nds, fearful that the confidents of her mif- 
fortune might betray it, fti fling the fentiments of nature towards 
her own blood, acknowledging that the birth of the child is a necef- 
fary proof of her guilt ; declaring to fome of the witneffes that he 
is not the fon of her hufband, renewing this declaration at the face 
of the altar, in the regiftcr of baptifms, which contains the molt 
folemn proof of the ftate of individuals i 

However great the favour of ordinary prefumptions may be, can 
it be compared to fo many different proofs, which are not lefs 
ftrong againft the Sieur $$uinquet , than againft the perfon to whom 
he has given exigence ? Accomplice in the diforders of the mo- 
ther, he alone was deemed worthy to witnefs the birth of the fon ; 
depofitary of the fecret, he betrayed himfelf by his care in the 
nurture and maintenance of the child. 

It is hoped that you will not fuffer him to add to the injury, 
which he has done to the hufband, the mortification of giving him 
heirs in fpite of himfelf, and obliging him to divide his fortune, 
between the children of his marriage, and the offspring of adultery; 
and treating as his. fon one whom he can never regard, but as a 
conftant proof of the infidelity of his wife. 

Laftly, the Sieur de £>uinquet alleges in his favour the authority 
of your arret) which does not fubje£t him to any punilhment. 

If 



Numb, XIX.] Selections from D* Jgueffeau. 45g 

If he is guiltyj his guilt is divided with many others, and he >is fur- 
prized to find the Stiur de FinatUes fixing upon him alone as the 
objett of his fufpicions. 

He advances the fame principles which were urged on the part 
of the child. To thefe he adds circumftances of fad, perfonal to 
himfelf \ he produces a certificate, to (hew that he was abfent at 
the fame time as the hufband. He contends that the parental 
cares which are now imputed to him, are fads which may flatter 
the vengeance of an irritated huiband, but cannot detrad from 
thofe inviolable rules which public order has eftabliihed, and 
which you never can maintain in any caufe more diftinguilhed 
and important than the prefent. 

With respect to ourselves, after having laid before you 
the refpedive intercfts, and the principal arguments of the parties, 
it might feem that the natural order of the cafe would oblige us 
here to examine a preliminary quefiion, which, in the Roman law, 
always preceded the judgment in caufes of Hate, fuch as that at 
prefent before us ; that is whether we ought at prefent to en- 
quire into the condition of the child, or defer the judgment until he 
attains his majority ? 

But this queftion appears to us of flight importance, and when 
we confider the (late of the contort, we do not fee any obftacle 
which requires you to fufpend the judgment of it. 

We know that the laws are watchful, to preferve the honour 
and dignity of families ; that they take minors under their protec- 
tion ; that their weaknefs is the meafure of the defence afforded 
to them ; and although their tutor is charged with all the circum- 
fpeSion of the law, and his power is compared to that of a father, 
and a matter, the jurirts have deemed it dangerous, to allow the 
ftatc of a child to depend upon the fidelity of his tutor, and hold that 
this important judgment which to be dccifive of the whole for- 
tune of his life, ought to be deferred to a more mature age, when 
the minor, capable of defending himfelf, can only impute the 
failure of his caufe to his own negleft or misfortune. 

Whatever refpeft we may have for the decifions of the great 
men, who are the authors of thefe laws, we think it may be 
affirmed that our ufages have not adopted them, that nothing is 
more common, than to agitate in this tribunal quertions of ftate 
on behalf of a minor, and even of a child under the age of puberty; 
and that on the other hand it would be difficult to find any in* 
(lances, of a practice conformable to the Roman j urifprudence. 

But befides, even if this caufe was to be decided by thofe laws, 
and had been pleaded before the Praetor, who propofed the ediftum 
cqrbomanum, it would be eafy to (hew that we might be allowed 

to 
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to anticipate the age of puberty, and to give at prefent a defini- 
tive judgment. 

To decide this quedion, it would be fufficient to cite the autho- 
rity of the refcript of the emperor Adrian, which we Ihould 
enfeeble by dating in any other terms than its own./, de cart. ed. 
L, 3.5 5. Si Ptipilli uloneos hdbeant a quibus defendantur ettam ex- 
fedttam catifam ut ipforum interfit maturh de ea judtcari et Tutores 
eorum judicio experiri velint , non debet adverfus puptllos obfervari quod 
pro ipfts excogitatum eft. 

We fhall not make any application of thefe words, the court can 
form a better judgment than we can do, whether the child 
can ever hope for a better defence, than he has had in your 
audience. 

The tutor demaftds a judgment. All the parties confent to it. 
Written documents, witnefles, all the arguments both of fa£t and 
law, are fully brought forward. 

If the quality of a legitimate fon is edablifhed by all thefe 
proofs, can we leave in fufpence, a date which ought to be allured? 
And if on the contrary it is dedroyed, equity will not fuffer the 
repofe of a whole family to be expofed to all the variations of the 
will of a minor, who, having nothing to fear for himfelf, may 
trouble with impunity the tranquillity of the real children. 

We confine ‘ourfclves then to the real quedion in the caufe, 
which confids in comparing the force of the preemptions alleged 
on the one fide and the other \ and entering into an examination 
of the proofs which the law has edablifhed, and to the difficult 
exercife of that difeernment, upon which the caufe entirely de- 
pends. 

It feems at fird fight, that what we call an important quedion 
hardly merits the name, and that to decide it, it is fufficient to fay 
in a word — The child was born during the continuance of a legi- 
timate marriage ; can there be any doubt as to the father, when 
the law has pointed him out, and, to ufe the expreffions con-* 
fecrated to the fubje£t, when marriage has demondrated him ? 

Yet this principle is now afTailed, and it is from the very law 
which edabliihes it, that arms have been borrowed to combat it ; 
and when we examine the objeftions that have been oppofed to it s 
with fo much erudition and eloquence, it feems that the maxim, 
if not dedroyed, has lod at lead a part of its authority. 

Permit us, Sirs, before we enter upon the examination of thefe 
objections, to propofe, in a very few words, the general principles, 
edablifhed by the laws and the writers with regard to the proof of 
filiation, and the quality of legitimacy. 


If 
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If it were neceflary here to treat of the nature of proofs in gene* 
ral, it would be eafy to (hew that the greater pan of the truths, 
which are the fubjeflt of queftions of Hate, are not natural and 
immutable truths, but poiitive and arbitrary, depending on the 
inconilancy of the will, and as they are uncertain in their nature, 
the proofs upon which they are founded can never have that cha- 
racter of firmnefs and evidence which is capable of producing an 
entire convi&ion, and forming a perfect demonftration. Allthe 
wit of man, all the prudence of judges, confifts in deducing from 
a known fa&, a certain confequence by which they may attain the 
knowledge of another fa£t that is doubtful. 

If it were permitted to enter into the detail of different proofs* 
it would be eafy to (hew that they might all be referred to this 
general rule 5 and that it is only by the fuppofition of one fa Gt as 
certain, that they lead the mind to the difeovery of another which 
is obfeure and difficult. 

Thus when it is certain, that a perfon accufed had an intereft to 
commit die crime imputed to him, it is concluded to be pro- 
bable that he did commit it \ when minority is clear, it is eafily 
prefumed, that there was inequality in a contrail (a) j and laftly, 
if a child is born in the courfe of marriage, it is natural to believe 
that the mother is innocent, and that the hufband is the real 
father. 

Such in general is the nature of thefe arguments. Let us how- 
ever examine wherein they are diftinguifhable, and whether fome 
of them arc not more favourable and efficacious than others. 

Every prefumptisn is founded upon the natural connexion, 
which fubfifts between the truth which is known, and that 
which is fought for ; and as this connexion may be more or lefs 
neceflary, it is evident that the prefumptions may be more or lefs 
infallible*, and that the degree of certainty will depend upon the 
relation, between the fail which is known and that which is not. 

If it is a neceflary connexion, it is impofliblc that the firft truth 
can be certain, and the fecond, doubtful ; the prefumption is then 
confidered as the moll certain proof, and . will alone produce a per- 
fect convi&ion in the mind of a judge. 

Thus to Ihew the falfity of an inftrument, it is proved by authentic 
tellimony, that the perfon by whom it appears to have been fig n- 
ed, was abfent on the day of the a£t being pafled ; this fa£l alone is 
a fuflkient proof of the fabrication ; becaufe if the abfence is cer- 
tain, it is impoflible that the a£t can be true. 

(a) On p re fume facilement la lesion. 

4 If, 



4 62 APPENDIX- [Numb. X-lX. 

If, on the contrary, the fad to be proved is not abfolutely a necef- 
fary confequence of that which is certain, the preemption is only 
probable, and then the dodors make a diftindion, the prefump- 
tion is either exprefsly recognized and approved by the law, or it 
is not fo. 

In the firfl cafe, although the argument is not fo ftrong as 
to exclude all proof to the contrary, it is neverthelefs confidercd 
as true, until it is destroyed by invincible arguments. 

If the law does not authorize the prefumption, it fubmits it to the 
prudence of the judge. 

Let us apply thefe principles to the prefumption before us. Two 
charaders are eiTential to a prefumption to render it decifive, or 
at leaft to have it confidered as the truth until it isdeftroyed.. 

The firfl: is, that it be founded upon a neceflary and infal- 
lible connexion, between the fad which is known, with that 
which is to be proved. 

The fecond, that it be authorized by the law. Let us examine 
whether thefe two characters accord with the prefumption under 
examination ? Whether it is infallible ? Whether it is legi- 
timate ? 

The fad fuppofed from which the confequence is drawn, that 
pater eft quem nuptia demonftrant , is the certainty and truth of the 
marriage, and that being afeertained, it is concluded that the child 
bom under the facred name of marriage is legitimate. But is this 
conclufion ncceffarily infallible, indubitable ? Does its certainty 
exclude every proof to the contrary ? We think we (hould abule 
the time allowed by the court for the judgment of this caufe, 
if we were to dwell upon the proof that nothing is farther from 
the fad. 

We (hall not here repeat all the difpofitions of the laws, which 
have been cited in fupport of this principle. 

The whole of the title de agnofeendis liberis , is full of thefe de- 
cilions. The jurifts every where acknowledge, that notwithftand- 
ing this prefumption in favour of children, the father may always 
difavow them, provided he can (hew by certain proofs that they 
owe their exiftence to the guilt of their mother. Even the 
filence of the father, his tacit acknowledgments, the omiflion of 
the requifite formalities, cannot deprive him of the right of con* 
telling the birth of the perfon alleged to be his fon. 

S/, uxore ienuntiante fe pragnantem , mar it us non negaverit , five 
maritus neglexerit facere qua ex % Senatusconfulto debet , rnturn cogitur 
mnimodo alere % caterum recufare poterit /ilium. L, i. $ 14 53 * 15. 
ff* de apn, liberis . 


The 
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The efleft of the prefumption, according to this law, U co nfined 
to obliging the father, even when by his filence he has acknow- x 
ledged the ftate of the child, to provide him with aliments ; but 
even whilft it ordains this provifion, he may refufe him the quality 
of a legitimate child. 

We forbear adding to this authority all the others which have 
been cited. The court muft remember the force and folidity with 
which the maxim was proved, and betides we think* that the prin- 
ciples which we have eftablifhed, refpe&ing the quality of pre- 
emptions, are fufficient to (hew that this common argument, not 
being founded upon an infallible confequence, can only be con- 
fidered as a probable prefumption, as a powerful conjecture, but as 
one which may be combated by proofs more ftrong and convinc- 
ing; and if it were poflibleto doubt this maxim, it would be ef- 
ficiently eftablifhed by the very name of an adulterine baitard ; a 
name which could not be known to the fcience of jurifprudence, 
if it were impoffible that a child conceived (a) during marriage could 
be illegitimate. 

But if this prefumption has not the firft condition, which is 
neceflary to render it decifive, it has at lead the fecond, which is . 
fufficient to render it legitimate. It is written in the law, it is 
inverted with its authority, it has a character which every 
writer on the fubjeCt, and which your arrets have always re- 
fpeCted. 

Public utility, the repofe of families, the tranquillity of mar- 
riages, are the folid foundations upon which it is ertablifhed, and 
the fame reafons which originally occafioned its introduction, have 
induced you to preferve it in all its force. 

Let us add another motive which renders this prefumption al- 
moft inviolable, that is the impoffibility which commonly exifts 
of proving the contrary, and in a cafe of doubt, the law always 
prefumes in favour of the innocence of the mother, and the ftate of 
the child. 

Let us combine thefe principles, and conclude with all the. 
writers, that if this prefumption is not infallible, it is at lead very 
legitimate, and that if on the one hand it is open to a proof of the 
contrary, on the other it is conGdered as the truth, until it is 
deftroyed. 

But what is the proof which the law allows to be oppofed 
to it ? This it will be eafy to explain, the fame principles. 

M This is not quite corrt&, as the term is applied to the illegitimate child of a mat* 
tied mao, bj a Angle woman. 

The 
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The prefumption capable of oppofing that of the law* ought to 
be written in the law itfelf ; it ought to be founded on an infalli- 
ble principle* before it can deftroy a probability fo great as that 
which is the foundation of this proof. 

Now it is evident that if we adhere to thefe maxims, there are 
but two exceptions to the general rule, both of them founded upon 
aphyfical and certain impoffibility of the prefumption being true.* 

They are contained in the law itfelf, which gives the definition 
of a legitimate fon. 

Ftliurn eum definimus qui cx viro et uxore ejus nafcitur 9 fed ft finga- 
mus abfuiffe maritum , verbi gratia per decennium> fed ft ea valetudine 
fuit ut generare non pofftt 9 hunc qui in domo natus cjl 9 licet vicinis 
fcientibuS) jilium non ejfe, L. 6. ff. De his qui fui vel alieni juris 
funt. 

There are then only two proofs, which can be oppofed to fo 
favourable a prefumption. 

The long abfence of the hulband, and we may add conformably 
to the fpirit of the law, that this abfence mud be certain, and 
continual. 

Incapacity, either permanent or temporary, is the fecond. The 
law allows no other, and it is evidently impoflible even to imagine 
any other, fince fo long as there is neither abfence, nor any ob- 
ftacle which feparates thofe whom marriage has united, it will 
never be prefumed that the hufband is not the real father. 

Let us now apply thefe different principles, to the particular 
circumftances of the prefent caufe. 

We might decide it at prefent, and as no proof has been given 
either of a long abfence, or of any other impediment, the prefump- 
tion of the law ought to fubfift in all its force. 

Tet as it has been argued that the combination of all the dif- 
ferent prefwnptions, arifing from the fads of the cafe, may be 
compared to the general exceptions contained in the law, we are 
obliged to enter into the difeufiion of thefe arguments, and there- 
by finifh the examination of the caufe. 

The abfence of the hufband, the prefence of the adulterer, the 
fecrecy which was given to the pregnancy of the wife, and the 
birth of the child, the circumftances which accompanied it, the 
obfeurity of his nurture, the cares of the Sieur de guinquet, the 
declarations of the mother, the difavowal of the fatller ; thefe are 
principal grounds which have been urged in oppofitioa to the le- 
gitimacy of the child. 

To aufwer thefe arguments, we feel it our duty, in the jSrft place* 

to 
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to afcertain the fa&s, and afterward* to examine the inference* 
which have been drawn from them. 

We have hot here to treat of one of the ordinary queftiom in 
cafes of date, to determine whether proof by witnefles (hall be ad- 
mitted. This proof has already been made, in convi&ing the mo- 
ther of the adultery of which (he was accufed ; and it is contended 
that the quality of adulterine baftard in the fon is thereby proved 
by anticipation. 

It is in the information, then, that we ate to feek for the proof of 
thefe fa£U. 

The firft is the abfence of the hulband for three months. The 
fecond, the prefence of the adulterer. Both thefe fails appear 
from the informations. The eighth witnefs dates as follows: 
(here the depofition was read.) 

Betides the proof arifing from this evidence, the mere quality of 
the hulband fupports the fail. He had the honour to be an officer 
of the Duchefs of Orleans , and he produces regular certificates, 
that he ferved his quarter during the months of April, May, and 
June, in 1689. 

The proof which the Sieur de uinquet oppofes to this argument 
does not appear to be of much importance : He produces a certi- 
ficate of his being prefent at the review at Montargis, on the 4th 
of May, 1689. He adds an attcftation which (hews that he was 
ferving that year in the fecond battalion of the Orleanhois. But 
what inference is to be drawn from thefe atteftations ? The firft 
proves that he was abfent a fingle day, in May, and the other 
fpeaks in general of his fervice, without (hewing either its com- 
mencement, its continuance, or its condufion. 

The certainty of thefe two fa£ls then cannot be difputed : The 
abfence of the hqiband for three months, and the prefence of the 
adulterer for the fame time. 

The fecrecy of the pregnancy, the darknefs and myftery with 
which it was endeavoured to cover the birth of this child, are not 
left manifeft. 


(The depojition of the fifth witnefs read.) 

The public was ignorant of the pregnancy ; the birth of the 
child was concealed j the endeavour to fuppteft the knowledge of 
it is attefted qp this evidence } and the depofitions, which we are 
about to read, confirm (till farther the truth of this important 
ft£t. 

In all the circumftances winch accompany the birth, we equal- 
ly recognize the fear of the mother to render it public, and the care 
Voi«. II. I i which 
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which was taken by the Sieur de'Sfyinqnet of the child of whom he 
ia alleged to be the father. 

Hie detail of all thefe fails appears in the depofition of Mag^ 
tteleine Landry , the only depofitary of the fecret of her miftrefs, and 
the only witnefs of the birth of the appellant. 

{Her depofition readd) 

The fails which. regard the Sieur de Sjuinquet are alfo confirmed 
by the depofition of the ninth witnefs, Who went to fetch him at 
the time of the delivery 3 and by the tedimony of the fixteenth 
witnefs, wKb declares that he brought to the Valet of uinquef ' 
cloaths fuitable for a child of three months old. 

The circum ftances of the baptifni, not lefs important than thofe 
already mentioned) a re exailly dated in the depofition of the 
feventh witnefs. 

Lafijy, you have heard all the different declarations of the mo- 
ther 3 exprefs declarations related in the depofition s of the witnef- 
fes ; and tacit declarations, ftronger than the mod formal acknow- 
ledgments, in all her condud, in the pains to hide her pregnancy* 
and to conceal the birth of the child, who Ihe thought would be 
regarded as a proof of her guilt. * 

Let us add a ladfail dill more confideraUe : {he not only wifli- 
ed to conceal her fituation during the continuance of her preg- 
nancy ; fhe even ventured to deny both the pregnancy and ther 
delivery in the face of judicc. She thought that fhe fhould pro- 
nounce her own condemnation, if fhe acknowledged the birth of 
. her fon. 

Such are all the proofs which refult from the information j 
proofs fo confiderable when they are combined, that! even the 
principles of law and the mod certain maxims feem to become 
doubtful, Vhen we confider fo great a body of unfttfpicious tefti- 
xnony concurring to fupport tlie prefumption, that the perfon who 
claims the date of a legitimate child is the fruit of his mother’s 
criminality. 

- Let us not, however, abandon die authority of the only princi- 
ples which can aflure the birth of individuals ; and let us not be fo 
overcome by this multitude of preemptions, as to weaken the 
foundations of civil fociety. 

The arguments are probable, but they are not invincible ; and to* 
begin With that which appears the mod fpecious 3 the abfcnce of 
die hulband does not appear fufficient to throw doubt upon the 
fhfe ofthe fen. Tj® 'conditions equally elfential’ are abfolutely 
•Wanting for the of that effeil ; the length of its cdfc- 

-ibwsmqc, and the didance between the places. 

The 
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'*The abfence of the huftand began in March , and ended in 
June. Froiti his departure to the birth of the child there 
Was only a period of about ten-months ; after his return there 
was a complete interval of feven months ; and in each of theft 
cafes die laws have decided in favour of the legitimacy of 
Children. 

But betides, who can be fure, that die Sieur it Vinantes was fo 
affiduous in his fervice, that he was not abfent from his duty A 
tingle day ? Who can prove that in fo fmaU diftance as twenty 
leagues he never came to his country houfe ) and fhall the ccr* 
tainty of die ftate of a child, and the quality of legitimacy, be 
allowed to depend upon fuch a fa& as this ? 

But it is faid, the wife of the Sieur de Vinantes has beeti con-* 
demned, her guilt dierefore cannot be called in queftion. 

We have no other anfvver to make to this obje&ion than the 
law which has been cited to you. Potefl et ilia adultera tjfe et im- 
pubes defun&um patrem habuijfe. You cannot involve the fori in the 
condemnation which you have pronounced againft the mother. 
She may be criminal and he legitimate. 

The fecond faft , which may be attended with even more dif- 
ficulty than the firft is, the declaration of the mother, her repeated 
acknowledgments, her denials, and her condud which fpeak ftill 
more forcibly than her acknowledgments. 

To deilroy this preemption we fhall only fay that juftice pays nd 
regard to thofe forced acknowledgments, which the fear of infamy, 
the defire of revenge, or die blindnefs of paffion, may extort from a 
mother. 

Every one knows that guilt is timid, that perfons accufed fre- 
quently deny the moft indifferent fafts ; and that the chief of the 
Roman poets formerly applied to an impaltioned woman the 
defeription of omnia tuta timens. 

But even if we may believe the mother to have been exempted 
from thofe emotions which are common with perfons accufed | 
What are We to conclude from all thefe circurtiftances, except that 
fhe may have been in an error refpe&ing the commencement of 
her pregnancy, and have apprehended that her hllfbatld would 
probably form the fame judgment with himfelf ? But neither her 
paffion not her error can prejudice the ftate of her fon ; and, befides, 
the motive which determined her to conceal her pregnancy is too 
uncertain, to govern the decifion upon the condition and fortune 
?f the appellant. 

. If the Sieur do Qjunqutt took that care of the child which fo- 
lia ducea 
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duces a prefumption that he was the real father, it was perhaps a 
confequence of the fame error 5 the fecrecy of the baptifm, the 
.myftery’of the nurture, may have had the fame foundation} and 
whatever the motive may have been, the law forbids our pro- 
nouncing upon fuch preemptions as this againft the ftate of a 
child. 

Laftly, it is of no- avail to refort to the fuffrage of the father for 
the deciiion of this conteft ; his teftimony is decilive, whenever 
it is in favour of a child, whofe quality is uncertain. X,. 1. § 12. 
ff. de agnof. lib . Grande prajudicium affert pro filio confejfio pair is • 
But this, powerful prejudice becomes a very feeble prefumption, 
when the father difavows his fon, and efpecially when it may be 
prefumed that he wi(hes,to avenge upon the fon the offence of the 
mother. 

Vfe add to all thefe reafons, a refie&ion arifing from the 
arret which you have pronounced againft the mother. The huf- 
band alleged the birth of the appellant as the ftrongeft jjroof of 
adultery. 

The fame arguments, the fame witnefles, the fame prefumptions, 
which are employed to day were then before you. In feveral in-’ 
fiances, the court, in pronouncing upon the crime, had declared 
the child who was the fruit of it to be an adulterine baftard. 
Yet in this cafe nothing was pronounced upon the fubje£l. 

You confirmed then his ftate by your Glence*. and we could 
-not wifh for any better guide in the decifion of thecaufe. 

Wc think therefore that the party of M. Chretien de La - 
tnoignon ought to be fupported in his pofTeflion of the quality 
of a legitimate fon *, that the party of M . Arrault ought to be 
enjoined to acknowledge him as his fon, and to * pay for his main- 
tenance. 

An arret conformable to this conclufion was pronounced the 
15th of June, 1 695, by the Firft Prefidcnt Harlay . 


In the above pleading we fee that the law, Pater ejl is quern 
nuptia demottftranty only eftabliflies a prefumption which may be 
combated by proof ; befides which the. only ohje£fc of the law 
was to decide, that there is no certain father for a child vulgo 
/concept us \ whereas the ifliie of a folemn and public marriage has 
a perfon whom he cm call Ins father : on the other hand, that a 
child may be legitimate if born of a woman redding with her 

hufband. 
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hufband, although (he may have been guilty of mifcondud. 
As the decifion of caufes of this nature depends upon the 
application of the principles to the circumftances, different 
judgments have been given according to the difference of fads. 
There are fome which rejed the demands of thofc who pre- 
tend to have been bom in wedlock, without having either 
proofs or poffeflion of date. In the prefent cafe the birth of 
the child was proved, as well as the refidence of the mother 
with the hufband ; who only alleged an abfence of three 
months ; and the arrit which, in declaring the mother criminal 
did not deelare the child to^ be illegitimate, appears to have 
been founded upon this cireumftance. Note to the original. 


It ft * 


TPriR A TOTING 



.< 47 ° ) 


V l E A P I N G («). 


Pronounced in two Audiences , the lajl on the loth of January 

1 696. 

Jn the C*fe of the Police de Conty and the Duchefs de 

Nemours. 

Upon an appeal from a fentence of. the Requites du Palais , 
which ordained a proof* by witnefles, of the time when the in- 
fanity of the Abbe cP Orleans laft male iflue of the houfc of 
Longueville , commenced. 

I. Whethtr the caducity of the injlitution induces the caducity of 
an inftitution , conceived in terms of requejl find purely fidei-com- 
miffary. 

II. Whether a codicillary claufe in this cafe f up ports the fideU 
commifl’ary fubftitution. 

}II. Whether the author of this fubjtitution , having executed a 
fecond teftawent> which changed ihedifpofition of the fnjl y a donation 
and feveral other aSls , and having fix months afterwards been 
placed under an interdiction for infinity , proof by w'ttnejfcs could 
he admitted of the infanit\ having covvnenced at the time of the 
tefament . 

The circumftances of exterior fplendour that accompany this 
caufe, the greatnefs of the parties who are waiting in fuf* 
pence for the judgment which you are to pronounce, and every 
thing which attra&s, this day, the attention, the wifhes, and the 
concourfe of the public, muft, (fucli is the feverity of pur duty,) be 
forgotten at the outfet of this difeourfe. 

' Whatever refpeft we may have for the parties we ihall not 
hefitate to fay, that we are no longer here to regard the perfon of 
a prince, whofe valour, whofe virtue, and whofe royal anceftry 
we honour in common with alj Europe, nor the inheritrefs of the 
fortunes of the houfe of Longueville , who feems to bring here the 
favour which belongs to a name of fuch exalted celebrity 5 and in 

(4) Kt. 37. of the printed C* lle&ion. 


order 
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order to avoid the equally dangerous influence of a prepofleflion, 
favourable or adverfe to the one party or the other, we can only 
contemplate them to day* as they are contemplated by juftice 
herfelf. 

Divefted in her prefence of thefe exterior advantages, they lay 
at her feet the fplendour of their dignity ; they fubmit all their 
grandeur to the empire of the law* to receive from its oracles the 
certainty of their deftiny. 

Let us leave to thofe who have the good fortune of being mere 
fpeftators of fo illuftrious a conteft, the pleafure of remarking 
that a caufe, private in its nature, appears to have become public j 
£ at the intereft of an individual is regarded as the intefeft of 
all; and that, whatever variance there may be in opinions^ 
the views and wiflies upon the fubjedt are at lead in unity. 

As for ourfelves, we will venture to declare, that an intereft ftill 
more great and elevated attaches all our application ; it is the in? 
tereft which the public ought to take in the decifion of a caufe 
where the grounds of determination appear to be in conflidt with 
each other ; where the intention of a teftator is combated by an 
oppofite intention; where fanity and incapacity appear to be 
equally probable ; where the favour of the teftamentary heirs is 
balanced by that to the heirs by blood ; and where we are to feek 
for, to difeover, and to eftablifh the folid principles of human cer* 
tainty, by which we may for ever confirm the real ftate of thofe 
who are gone down to the grave, and allure the execution of their 
found intentions. % 

The fad, which is the foundation of thefe different queftions, 
is one ,of the principal and moil important parts of this 
caufe. 

Henry d* Orleans , duke de Languevtlle , was twice married, and 
each time he had the honour to renew the ancient alliances of 
the houfe of Longueville with the facred blood of our kings. 

Madame de Nemours owes her birth to the firft marriage, and 
the fecond was followed by that of two children, die laft and 
only hopes of an exalted race, which hitherto had given the ftate 
almoft as many illuftrious perfons, as the number of fubjefts that 
it had produced. . 

Jean Louis Charles d' Orleans ) whofe teftaments are the fubje& 
of this difpute, was the eldeft. He came ipto the world the 10th 
of January 9 1646; the 12th of Jam*ary % in the year 1671, there- , 
fore, was the term of his minority^ and almoft of his civil life, fince 
all the patties agree that a few months afterwards he. in a manner 
died both to Jiimfelf and his family, by a madnefs which only 
terminated with his natural life, 

Ii 4 


Chiles 
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Charles Paris cF Orleans y Comte de Saint Pol) his brother, who was 
younger by two years, would have come of age in 1673, if a pre- 
mature death had not fnatchcd him away in the flower of his 

age. 

You recoiled the different portraits which both parties have 
drawn of the different characters of thefe two brothers ; divided, 
or rather oppofed, upon every other fa£t, they are agreed upon 
this, and have called upon you on the one fide and the other to 
obferve. 

That the Abbe d* Orleans had received from nature, inclinations 
fo little fuitable to the grandeur of his birth, that fhe feemed pur- 
pofely to have prepared his family for the misfortune which w # 
to happen in the fequel : — the weaknefs of his mind correfponded 
to that of his frame; born to obey, rather than to command, in- 
capable of conceiving views proportionate to the elevation of his 
condition ; an avarice unworthy of his rank, a natural levity which 
induced him continually to remove from place to place, without 
any other objed than that .of change, were the two leading 
paflions which appeared during the time that he was in pofTeflion 
of his reafon. 

The Comte de Saint Poly on the other hand, truly worthy of the 
name of Longuevilley born with all the great qualities which had 
(hone forth in the heroes of his race, feemed to revive in himfelf 
the famous Comte de Dunoisy wliofe memory will laft as long as 
the monarchy itfelf. 

It feems that the Abbe d 9 Orleans had feen without any jealoufy 
die extreme difference of merit between his brother and himfelf, 
and that he wgs the firft who endeavoured to repair by his liberality 
the injury which nature had done to the Comte de Saint Poly by re- 
futing him the name and quality of the elder brother. 

Scarcely had his age and reafon rendered him mafter of his li- 
berty, when he wifhed to make a facrificc of it, by engaging in the 
profeflion of religion. 

He entered, during the life of die. duke de Lcngueville his father, 
into his noviciate with the Jefuits ; and, if lie relinquifhed it after 
his death, it feems that he always retained the defire of renouncing 
the engagements of the world, and feeking, in the Hate of a Ample 
ecclefiaftic, a kind of life more conformable to the obfeurity of his 
inclinations. 

His continual journeys, or other reafons which are unknown to 
US, fufpended for fome years the pxecution of his defign. 

Without attempting at prefent to give an cxa& relation of all 
his proceedings, it will b$ fufijeient to remark, that lie pafied near 
three years, travelling within and without the kingdom, examin- 
ing 
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ing himfelf the accounts of his cxpences, figning the orders for 
payment) and living with a parfimony which we could hardly 
conceive poffible in a pcrfon of his rank, if the accounts winch 
are produced to day were not an indifputable teftimony of it. 

It was in the courfe of his firft journies that, at the age of 2 ,% t 
he began to give indications either of his flight attachment for 
temporal dignities, or of his great affe&ion for his brother. 

He went with him to Neufchatel % and on the 2 ift March , 1668, 
in an aflembly of his principal officers, he voluntarily renounced 
the moll fplendid of his titles, and deprived himfelf of his quality 
of Sovereign Comte of Ncufchatcl and Valengin % in order to confef 
V them on the Comte de Saint Pol. 

He himfelf explains the motive which engaged him to make 
this relignation. The elleem which he had for the Comte de Saint 
Poly in whom he obferved all the grand qualities which could 
fuftain the dignity of his houfe ; the affe&ion which he had for 
his fubje&s at Neufchately whom he hoped to render happy in 
giving them a Sovereign, capable of imitating the great ex- 
amples of his anceftors, and of fupporting his (late with its original 
dignity. 

It was thus, and almoft in thefe identical terms, that he declared 
the reafons of his choice : he adds, that it was many years fince 
he had formed this defign, to which he had not met with any op- 
pofition, except in his own family. 

The only condition which he attached to his liberality, was a right 
of reverfion to himfelf, in cafe his brother Ihould die before him 
'without children. 

This firft donation was followed, two days afterwards, by 
another which can only be confidered as the continuance and ex- 
ecution of the firft. 

In order to mark in a ftill ftronger manner, that he no longer 
regarded the territory of Ncufchatel as a property belonging to 
himfelf, he gave his brother, by way of donation, whatever might 
be due to him in any refpeft as fovereign lord of that territory. 

And finally, the fame day, thinking that his liberality was con- 
fined in too narrow bounds, if he did not extend it beyond the 
limits of Neufchately he made a donation to his brother com- . 
prizing generally all his efie&s, without any refervation or excep- 
tion ; and as this donation was to have its effetl in the kingdom, he 
exprefsly declares that the motive which determined him to make 
it, was the defire of giving his brother more efic&ual means of 
rendering fervice to his king and country, according to his own 
good intentions and the obligations of his birth. 

The condition* upon which th^s donation was made evince that 

the 
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the intention of the donor was to jnake a kind pf teftament : he 
(peaks of the place of his burial, and gives direftiona concerning hia 
funeral ; he charges his donatory to pay feveral annuities to dif-* 
ferent perfonsof his family ; finally, he declares that this difpofi-t 
tion is his laft will, that he revokes all other teftaments which he 
might already have made ; and, in order to allure (kill more ftrongly 
the execution of this a£b, he adds a kind of codicillary claufe, by 
which he wills that the prefent donation caufa mortis , (hall avail 
by this mode and by every other better form by which it might 
avail and legally fubflft. 

Not content with having rendered his brother matter of Neuf* 
chat el j and giving him all his mqveable effe&s ; he wilhed to 
allure to him the title of his heir by a teftament, clothed with all 
the folemnities of the Roman law. 

After having, on his return from Neufchately run through 
Burgundy and Provence , he returned to Lyons ; and arrived there 
.about the 26th of September , 1668. 

• We are ignorant what was the exa£t time of his continuance 
there ; but we certainly know that if pould only be very (hort, as 
Jie had not arrived on the 26th of Septembers and was at Milan 
pn the 1 8th of Oflober following. 

If we fubtraft the time which was ncceffary for going from 
Lyons to Milan y it will be eafy to conclude that he did not at moil 
fpend at Lyons more than eight or ten days. 

It was in this interval that the teftament which is the fpunda- 
tion of the prince de Conty's claim was made: and, as this a£t is 
one of the moft important which we have to examine in the 
(equel of the caufe, fuffer us to attach ourfelves fcrupuloufly to. an 
explication of the time, the place, the form in which it was pafied, 
and the principal difpofitions which it contains. 

This teftament was ma'de the ill of Oflober, in the year 1668 y 
fix months after the donation of Neufchately and thofe which 
accompany it. 

It was made at Lyons , in the houfe of the priefts of the ora* 
tory. 

It is clothed with all the folemnities preferibed in the Roman 
laws, and preferred by the ufage of thofe provinces, which follow 
the rules of the written law. 

It is a nuncupative teftament, that is to fay, a teftament dictat- 
ed by the teftator, and figned by him in the prefence of feven wit* 
nefies and a notary. 

Of thefe feven witnefles, fix were priefts of the oratory ; the 
fbventh was an ecckfiaftic, not belonging to that congrega- 
tion. 


10 
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la poiat of form there can be no impeachment of ib {oleum 
an ad ; that is a fad which all the parties equally acknowledge. 

. If we pafs from the exterior folemnisy of due ad, to the fub- 
ftance of the difpofitions which it contains, we may remark at firft 
the preamble, all the terms .of which have been taken notice 
of, in order to throw fome fufpicions of fuggeftion upon this firft 
teftament. 

It is obferred that one of the principal reafons Hated, as inipir- 
ing the Abbe with adefign of making a teftament, is that there 
may be no pr octfs for his fucajfton amongjl his relations and friends. 

After having given an account to the public for the reafons of 
his condud, he enters into the detail of his difpofitions ; and' 
beginning by what relates to his funeral, he forbids all kinds of 
ceremonies, he will have neither pomp nor funeral oration ; in- 
different as to the place of his burial, he defires that his body 
may be interred in die parifli of die place where he may happen 
to die ; he regulates the number of maffes, and the quality of the 
prayers Which he willies to be faid for him after his death. He 
joins to the difpofitions concerning his burial, fome pious legacies; 
he gives 20,000 livres to the poor of his eftate, and leaves an 
annual fum of fix hundred livres for a million there every year. 

The domeftics and odier perfons who had been long attached 
to his family, are the third objed of his regard ; he leaves them 
life annuities : we (hall only obferve one of thefe legacies, it is that 
of 800 livres a-year to Porquier, and we obfewe it becaufe it has 
been made ufe of to juftify his condud at the time of the laft 
teftament. 

Thefe difpofitions are followed by two different inftitutions, 
the one particular, the other univerfal. 

The particular inftitution is made in favour of Madame de Lon - 
gueville his mother, for the fum of 30,000 livres ; and, in order to 
fatisfy another formality of the written law, he inftitutes each of 
his relations whofe omifiion might prejudice his teftament for the 
fum of 100 livres. 

The univerfal inftitution is. compofed of feveral degrees. 

We may take notice of four. 

The firft is the inftitution of his brother. The fecond com- 
prizes the children of that brother. In the third, Madame de Lose, 
gueville is appointed in default of the two firft degrees ; and laftly, 
the teftator intreats her to difpofe of his efieds in favour of the . 
Princes de Conty. 

But as this claufe makes one of the principal difficulties of the 
caufc, and is the foundation of the other queftiens of law, which 

have 
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have been brpught before you, we think it is our duty to ftate it 
fully without changing any of its eii'ential terms. 

“ And as the inftitutioh of an heir is the chief and founda- 
“ don of every teftament and laft will the teftator has made 
** and inftituted as his univerfal heir, Charles Paris Orleans , 
** Comte de Saint Pol, his younger brother, and after him his 
*< lawful children, preferring males to females $ and in cafe of the 
« death of the faid Comte , before or after the teftator, without 
** children, the teftator has fubftituted his honoured mother, 
<< humbly intreating her to difpofe'of the faid goods at her death, 
« in favour of the Princes de Conty his coufins german.” 

Thefe are the terms in which the inftitution and fubftitudons 
are conceived ; you obferve the four degrees which we have dif- 
dnguifhed, the Comte de Saint Pol , his children, Madame de Lon- 
gueville , the Princes de Conty. 

You remark alfo on the one fide that continuation, that con- 
nexion of expreflions, by which, although there are feveral in- 
ftitutions and fubftitudons comprized in thefe words, they never- 
thelefs only compofe one and the fame claufe. An important re- 
flection, from which it is argued that all thefe difpofitions, though 
different from each other in exprefiion, were not fo in the mind 
of the teftator. 

But you have remarked at the fame time on the other fide, 
that the teftator all at once changes his exprefiion with regard 
to the Princes de Conty , and that after having called all the others 
to the fucceffion direftly, he only calls them by words which are 
indirect and uncertain ; and it is upon this obfervation that Ma- 
dame- de Nemours concludes, that with refpeft to them, the teftator 
changed his intention a3 he changed his expreflions. 

Finally, after having given afiurance to his teftament by the 
inftitution of an heir, he confirms it by a codicillary claufe con- 
ceived in the moft extenfive terms, that the ftyle of a notary could 
fuggeft. 

He declares that he wills, “ that his teftament fliall avail byway 
of nuncupative teftament $ and if it cannot avail by way of tefta- 
ment, it fhall avail by way of codicil, donatio caufi mortis , and every 
other difpofition in the nature of a laft will, by which it may law- 
fully prevail and beft fubfift.” And after this declaration, he re- 
vokes all former teftaments, and even die donation made at Neuf- 
chatel, the 23d of May , 1668 ; by which he gave his moveable 
effects to his brother. . 

After having explained the form and fubftance of this teftam en t, 
we dunk it material to obferve that the teftator caufed a oofy of it 
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to be made, which he placed, as it is contended, in the hands of the 
Princes tie. Canty i it is added that he left with it the projeft of 
this fame teftament in his own hand writing, in which we may ftill 
perceive the plan of the principal difpofitions which it contains : 
this paper, almoft confumed by length of time, has been adduced 
and admitted, in the Requites du Palaisl 1 

It is entirely written in the hand of Moiificur dc Longueville , who 
intitled it, Rcjolutions concerning his Will. One part of the writing 
is effaced by time. There arc betides two. lines effaced with ink, 
but from what remains it is evident that the teftament and the pro- 
je& perfectly accord. 

We find in it the principal claufe, that is to fay, that of the in- 
ftitution and the fubftitut ions, conceived in fimple terms, fuch as 
Monfteur de Longueville might and naturally would be acquainted 
with ; but terms which are energetic, which comprize in fubftancc 
every thing, which the notary has merely drawn out at length, 
and clothed in technical terms. And in this project the Princes de 
Conty are called to the fucceflion, in the fame language of requeft 
which appears in the teftament ; the codicillary claufe is alone 
wanting in this writing. Immediately after this teftament, the 
Abbe fet out from Lyons, and arrived at Milan on the 15th, and 
traverfed a part of Italy, with as little attention to the prefervation 
of his dignity in foreign countries ns in France . It appears that 
at that time, he even wiflied his very name to be forgot, as he 
laid itafide and affumed another belonging to one of his eftates. 

The year 1668 was paffed in travelling. 

The following year is not remarkable in the caufe, except by a 
(ingle faft which has been made ufe of as a fixed point, diflipating 
every fufpicion which might be thrown upon his ftate, in 1688; 
and which inconteftibly eftabliflies hisfanity. 

He paffed part of that year at Rome, and it was there that he re- 
folved to execute the defign, which he had apparently conceived 
long before, of entering into holy orders. 

Madame de Longueville was apprized of this defign *, and whether 
fhe was perfuaded by her fpirit of piety, that the charafter of her 
Ion’s mind was not fufficiently elevated to enable Jbim worthily to 
afpire to the awful fun&ion* of the priefthood, or whether (he 
had other reafons which are not explained, it is certain that in 
the month of OSlober , 1669, (he (ignified to the archbifhop of 
Paris, that (he formally protefted againft all letters demifibry, 
which might have been furprized from him for the Abbe 5 and, s in 
cafe there was none yet granted*, (lie oppofed it in his hands for 
reafons which fhe would afterwards explain. 

This 
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This opposition came too late, the demiflbry was already fent off % 
and upon the dredit of that a d, by virtue of a difpenfation from the 
pope, the Abbe received in lefs than three vtreeks all the degrees of 
holy orders, and was at laft ordained prieft in ihe month of De* 
ember, 1 669. 

At the age of 24, and invented with the facerdotsll chara&er, 
he was not yet emancipated $ and it was , not till the month of 
July, 1670, that the family were affembled to give their opinion 
refpeding his emancipation, and that of his brother who was then 1 
about the age of ti. 

The illuftrious relations with whom they had the honour to be 
co'imeded, judged them both capable of adminiftcting their re- 
venues, under Che authority of M. lffally, an advocate in the court, 
who was named their curator. 

And the 2ad Of July, 1676, flic advice of tliefe relations was 
Confirmed by an o'tder of the court. 

This order is an inviolable epochs in the caufe, which the one 
party and the other equally refped. 

Thus, far the fanity of the Abbe d y Orleans is not lefs evident 
by the fuffrage of his family, than by the authority of the 
coitrt* 

But it is infilled that nature foon took from him that liberty 
which his family had given him, that (he reduced him to the moft 
melancholy and feVere of all fervitudes. We do not offer at pte* 
fent to enter into the examination of this important fad; ; and if 
we fpeak of it, it is only to indicate the fatal moment, when all the 
fads, which hitherto have appeared fufficiently certain, begin to 
be doubtful and cbfcure. 

And that we may not penetrate into this obfetfrity before the 
proper time, we (hall confine ourfelves at prefent to a (imple and 
curfory explication of thofe fads, as they are written in die ads 
which are equally reforted to by both parties. 

The emancipation gave the Abbe the free admixnflration of hi* 
revenues, but it could not extend fo far as to give him the power 
to alienate his immoveable effeds. 

Yet hardly any thing elfe was. wanting to place him at liberty, 
with regard to Madame de Lotigueville. 

By atranfaftion that pafled in the year 1664, between Madam 
de Longueville , and the Due de Retie . as tutor of her- children, 
aU the rights which (he could exercife againft them were liquU 
dated and fixed at the fum of nine hundred and fifty thoufand 
lines. 

She offered to take eftates in payment, and the minority of her 

. fons 
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font did not allow them tsf make this alienation without being 
authorised) upon a confutation of their relation^. 

• They were aflemblcd the a6th of Auguft, 16791 and unani- 
inoufly approved Of a propofitioh made to them, for abandoning 
fome of die eftates, in order to extinguidi a debt, which was 
equally favourable and legitimate; 

The Abbe himfelf demanded the confirmation of this opinion ; 
and the court by an order of the 2d of September , 1670, pen* 
mitted him to treat with his mother upon the conditions approved 
by their relations. 

It feems that it was firfl intended to execute this order with 
difpatch, and we fee that proper pjerfons were appointed to 
value the eftates, intended to be given to Madatne de Lon * 
gueville. 

But whether there were found, in the fequel, fome u&expe&ed 
difficulties in making the valuation, or whether it Was judged 
more proper to defer the execution of the plan, until the Abbe 
fhould attain his age of majority, which Would only be five 
months it appears that thefe firft projects remained in fufpence 
Until January, 167 1. If we are to enter into the detail of the 
condu£t of the Abbe during this time, that is to fay, from his ' 
emancipation to his majority, it is not ufelefs to obferve in the' 
Outfct, that when the order permitting him to treat with his mo* 
ther was obtained, he had already left Paris on the 13th' of 
Auguji preceding. 

Let us not inquire as yet into the reafons and motives of this 
departure, let it be as you pleafe, an efFcft of his natural volatility, 
or a fage precaution of his family ; this is what We are to ex-* 
amine hereafter. It is always a certain faff, that he fet out from 
Paris on the 13th of Auguji, (670. 

It is in the courfe of this journey, that the greater part of thofe 
faffs which have been mentioned to yon, without being precifely 
and formally alleged, are aflerted to have taken place. It is dur* 
ing that period of time, that he began, as it is maintained, to fliow 
the (ad, but infallible prefages of the misfortune which afterwards 
attended him ; or, to fpeak more corre&ly, that he is dated to 
have exhibited the too fenfible proofs of his imbecility. 

If we follow him exa&ly in the courfe of his jourdies, we fee 
him firft go from Paris to Orleans , accompanied by fome gen* 
tlemen, and a (mall number of domeftics, he lets out in the. 
Orleans coach, which he had talgen entirely for himfelf and fate 
attendants. * 

He arrives at Orleans on . the 30th of Auguji, and days there till 

the . 
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thepth of September, in a common inn ; where his own expences 
do not amount to ■forty fols a day. , 

The 9th of .September, he goes by water to Tours, from Tours to 
■Angers, from Angers to Nantes *, and in all thefe different cities, his 
expence is upon the fame fcale as at Orleans. 

■ The 14th of November, after having employed more than two 
months in running through the provinces .which are fituate along 
the coaft of the Loire, it appears that he took the refolution of re- 
turning to Paris. 

He engages the coach at 'Angers, and follows the common road 
till he comes within one day’s journey of Paris, that is to Gue de 
Lore, a village fituate half a day's journey from Chartres. 

■ He there meets a footman of the Comte de St. Pol, and immedi- 
ately takes the refolution of quitting the Angers coach, and return- ' 
ing to Orleans. 

What was the caufe of this fudden change ? Shall we attribute 
it to a fudden impulfe of which nobody could prevent the efieft ? 
Shall we rather fuppofe that the news which he received from 
Paris induced him to take fo unexpefted a refolution l This 
is a point upon which we are abfolutely ignorant, and which we 
can only difcoverby conjectures. 

Let us follow the Abbe in this fudden return, and fee what were 
his proceedings. , 

He hires three horfes and three chairs, and is followed only by 
two attendants } he arrives the fecond day, by a crofs road, at 
Orleans. 

The reft of his domeftics continue their route to Paris, and do 
not return to him till a long time after. , 

We fee by the accounts of his expence, that he remained from 
the 20th of November, to the 29th of December , that is for 
39 days, in a common inn at Orleans, at 40 fols a day. 

• Dalmont his ecuyer, and his other officers, came there towards the 
end of December’, Dalmont quits him on the 29th to return to Paris, 
and the fame day the Abbe embarks a fecond time upon the Loire , 
to fee once more the city of Tours, and at laft he refumes the 
route for Paris < and, more conftant this fecond time than the firft, 
he arrives there the 15th of January, 1671 ; being, only three 
days after attaining his majority. 

. He (laid there from the 25th of January, to the 6th of March 
following, that is, near two months , and it is in that interval of 
time, that he executed all the ads which have been ftated to you 
fb much at length. , 

The firft aft is of the 16th of January , that is to lay, the day 

after 



Numb. XIX J Seb&i&t* from B'Agutffeau. 481 


after his arrival the laft is of the third of Afareb k that it, two 
days before his departure $ the firft aft can only be confideired as 
an execution of what had been propofed in Augu/l preceding fot 
the payment oi.Madatne de LongueviUe * 

«JHis majority having taken place in. this interval abridged the 
formalities! which were neceflkry to alienate the property of i 
minor. 


It is no longer as afting under the authority of a confutation 
of . relations, that he treats with Madam e de LongueviUe ; his ma* 
jority put him in poflfeffion of perfeft liberty j he not only treats 
for himfelf but alfo for his brother $ he afts and ftipulates for him, 
and promifes to procure his ratification as foon as he attains thp 
proper age. 

Difpenfed by his majority from going through the delays 
of a valuation, jnftrufted himfelf as ' to the value of the 
eftates, he fixes a price in concert with his mother 5 and be- 
caufe this price was not equal to nine hundred and fifty thoufand 
lims, he engages to pay the remainder, and at the time of thtf 
contraft he promifes to give forty thoufand livies to Madami 
de LongueviUe . 

This aft was executed the day after his arrival in the forenoon. 

Scarcely was it figned, when he began to execute it, by borrow* 
ing from M. Voiftn the fum of forty thoufand livres upon three 
contrafts, for annuities executed the twentieth of January , by the 
Able as well in his own name as in that of his brother. 

The thirty-firft of January , he executed another irtftrument, 
equally important with thofe already mentioned, as to the infer* 
ences which have been drawn from it* 

Every thing in this inftrument is confiderable, the parties,- the 
place, the notary, the time, the execution : thofe who executed are 
on the one fide, the Prince de Cotide , then Due d*Anguien $ as 
bearing the fpecial procuration of the Prince de Conde , his father, 
and on the other the Abbe d* Orleans > who engages as well for 
himfelf as for his brother. 

The place where it was executed is the Hotel de Conde 9 and the 
notary who keeps the minute of it, is the one employed by the 
family of LongueviUe .. 

The time is the thirty-firft of January ; and the procuration tranf* 
cribed at the foot of the projeft of this contraft, in which no a K 
teration is made, is dated the fifteenth of January , the day of die 
Abbe's arrival. 

Finally, the effeft and execution of this aft are to give to the ’ 
Abbe and his brother, in payment of intereft for the portion .of 
Madame de LongueviUe 9 the barony of Mejle $ for die fum of bat 
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hundred and feventy thoufand livres and this eftate is at prefent 
poflefled by the Prince de Conty , to whom it was fold by Madame 
de Longuevi/le, as curatrix to the Abbe d' Orleans , for one hundred 
and ten thoufand livres. 

. The donation and teftament, which make the principal dif- 
ficulty in the prefent caufe, follow foon after this laft a£fc, there 
being only an interval of three weeks j this inftrument was execut- 
ed the twenty-firft of January , and the donation the twenty-third of 
February ; from the twenty-third to the twenty-fixth, in the courfe 
of four days, the Abbe executes twelve different inftruments : the 
grit is, the donation of which all the claufes are extremely im- 
portant. 

After having expreffed the fame motives, which he had indi- 
cated in his former donations, the efteem and affe&ion which he 
entertained for his brother, the delire of contributing to fupport the 
dignity of his houfe ; he adds additional motives derived from the 
change in his own fituation, in embracing the date of an eccle- 
fiaftic. 

. He afterwards gives all his effe&s to the Comte de St . Pol ; but 
the difpofition only comprizes his prefent effe&s, without men- 
tioning thofe he may have in future. 

Exteniive . as his difpofition is, he yet referves the ufufrutt of 
fome eftates \ amongft which is the Comte de Dunois , the enjoy- 
ment of a moiety of the Hotel de Longueville> a certain quantity 
of furniture, and, laftly, a power of charging a fum of fixty 
thoufand livres, with the liberty of cutting fome timber. 

He impofes feveral conditions upon his liberality, without which 
he declares that he would not have made the donation. 

The firft is, that notwithftanding the donation, he (hall retain all 
the honorary rights in the lands, of which he referves the ufu- 
fruft, and that he lhall have liberty of nominating to the offices 
and benefices attached to them. 

The fecond condition is, the liberty of difpofing by will of the 
revenue, for two years after his deceafe. 

The third, is the law which he prescribes to the Comte 
de St . Pol 9 and the neceffity • which he impofes upon hi 
of executing all the contrafts which he had made, whether with 
Madame de Longueville 9 the Prince de Conty 9 or M. Voiftn, of con- 
firming the difeharge which he had given to Madame de Longue - 
*,///*, for the jewels mentioned in the inventory, of giving her an- 
other difeharge from the obligation of rendering an account 
of his tutelage* and finally of exonerating him from all the debts 
of the family. 

The laft and moft important is the right of Tevtr£on 9 which he 

ftipulates 
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ftipulates in his own favour, and in favour of Madame de Nemourt, 
in cafe the Comte de St. Pol ihould die without children $ a re- 
verfion neverthelefs which ihould not prevent the donatary from 
difpofing of the property that was given to him. v 

The twenty-fifth of February , the Abbe executed four different 
a£ks. 

By the firft, he gives a general power to Madame de Lmguemlle 
to confer in his abfence the benefices in which he has a right of 
collation, to nominate to thofe of which he has a right of prefen- 
tation, and to fill up the offices which might become vacant in his 
territories. 

By three others he gives life annuities to Madamoifelle de Vertut , 
to the Chevalier de Montchevreuil , and to Morifieur Freuillard. 

* The twenty-fixth of February is marked by a great number of 
inftruments, and the will of the Abbe would alone be fufficient to 
render it an object of diftin&ion. 

The form of this teftament is not lefs exempt from fufpicions 
than that of the former. 

It was palled before notaries, and it has been pointed out to you, 
that they have omitted to infert the ordinary claufe, that the tejla - 
tor appeared of found underjlanding. 

We firft obferve, that one of the principal reafons which deter- 
mine him to make his teftament, is the refolution which he had 
taken ofmaking long journies ; in the nextplace, that he confirms the 
donation that he had made three days before, and declares that he 
only intends to difpofe of the goods, of which he had referred the 
free pofieffion. 

After feme charitable legacies, and other legacies which only 
regard his domeftics, and amongft others the Sieur Porquier, who 
is a legatee of eighteen thoufand livres, he makes the Comte de St. 
Pol univerfal legatee, and revokes all other teftaments which he 
might before have made ; we will mention in the fequel, what 
became of .this teftament. Let us proceed to ftate the other in- 
ftruments executed by the Abbe d* Orleans. 

The fame day he figns five appointments to his governments •, 
he gives a procuration as extenGve and general as poffible to Por- 
quier , to adminifter during his abfence the revenues of the property 
which he hqtd referred, fubjeft to rendering him an account every 
fix months. 

Finally, eight days afterwards, on the third of March, it appears 
that the Marquis de Beuvron , wilhiqg to redeem an annuity that 
he owed to the family de Lmguevillt, was not fetisfied with the 
acquittance of the Comte de St. j*«/, but required that his payment 

Kka Ihould 
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fhould be affined by the prefence and fignatute of tbe Abbe 
d’Orleans. 

Such are all the a&s executed by the Abbe d" Orleans, during hi* 
ftay at Paris ; two days after the laft of them he fet out in the 
coach for Lyons, with the fame domeftics who accompanied him in 
*his former journies. 

It appears that from Lyons, he went fir ft to Provence, and after- 
wards to Strajburgh, and that he took the waters in Germany, about 
the month of September : this is all that we know of his journies 
from thefixth of March, 1671. 

During all this time he wrote feveral letters, he audited his 
accounts, figned releafes, bills of exchange, and dire&ions which 
were neceflary for the expence of his family. In general we fee no 
veftige of that neceflary counfel, Which it is infilled that hi» 
family had given him ; there are only two or three pieces in which 
it is intimated, that he took the counfel and advice of the Sieur 
Daltnont. 

Thus palled about fix months from his leaving Paris, and with- 
out examining what was then his real fituation, it is certain that in 
the month of 0 Sober it was thought that there was no other way of 
the preventing the noife which his infanity, whether ancient or re- 
«ent, would make in the world than by lhutting him up in an Abbey. 

They at firft chofe Hautefelle, where he was conduced by the 
Sieur de Morcaut , by virtue of a letter Je cachet from the king ; they 
removed him afterwards to that of Chezal Benoit in Bery, and after- 
wards to that in the diocefe of Lizieux, where lie continued during 
the remainder of his life. 

Although he had entirely loft his liberty, they hefitated in pub- 
licly depriving him of his civil life by a juridical interdi&ion. 1 

They even deferred it until the year 1672, in order to deliberate 
upon the condu£t which Ihould be obferved in the adminiftration 
of his property. 

It was on the nineteenth of January, 1672, that a fmall num- 
ber of his illuftrious relations aflembled, to give their opinion upon 
the condition of die Abbe d’ Orleans. 

Madame de Longueville, the Prince dt Cotide, the Due deAnguien, 
die Princefs de Conty, the Comte de St. Pol, were the only relations 
who attended at this afiembly. 

■ The refult of their deliberation was, that as long as the affairs 
of the Abbe fould permit, they Ihould make ufe of the procurations 
which he had given in February, 1671. 

That Madame de Longueville ihould continue to prefent to the 
benefices and office^ which might become vacant, by virtue 

of 
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of the procuration given to her $ that Porquier Ihould adminifter the 
effedts and revenues as he had hitherto done, conformably to the 
procuration of-thf twenty-fixth of February^ 1671* 

At length in the month of March , 1672, the malady appeared 
abfolutely incurable, and Madame de LongueviUe had rccourfe tp 
the fad, but neceflary remedy of an interdiction. 

She ftated in the memorial which {he prefented to the king, that 
the Abbe d* Orleans, her fon, /even or eight months after his tutelage 
1 was finifhed , and he had attained his majority , having undertaken 
divers journies in foreign countries* by reafon of the fatigue which he 
had undergone , and the kind of life which he led , was rendered incapable 
of managing his affairs . 

The whole family were aiTembled, and gave their opinion in fa- 
vour of the interdiction ; and die greater part, of them, in order to 
{hew the nature of the malady of the Abbe d* Orleans* called it bispre- 
fent infirmity , and fpeak of the actions which he had committed in 
Germany j from which expreffions it is fuppofed that great affift- 
ances maybe derived in fixing the commencement of the infanity. 

Before pronouncing the interdiction, the king commiffioned 
Monfiettr fubeuf Maitre des Requites , to interrogate the Abbe 
d' Orleans > and to receive the depofitions of the domeftics employed 
about his perfon. 

Neither the interrogatory, nor the depofitions of the witnefies 
are now adduced \ but it is highly probable that the Abbe pronounc- 
ed his own condemnation by his anfwers, and that the witnefies 
confirmed the proof of Ins infanity, as the king a (hort time after- 
wards gave an order for his interdiction. 

Madame de LongueviUe was appointed curatrix, and the letters 
patent giving her that chara&er were rcgiftered in this court. 

Such was the courfe and termination of the rational life of 
the Abbe d* Orleans , in which, as has been already obferved, we may 
diftinguilh two periods. 

The one of undifputed fanity, during which he made the dona- 
tions of Neufchatel } and the teftament of which the Prince de Canty 
demands the execution \ and this firll period finilhed about the 
month oiAugufiy 1670, fhortly after his emancipation. 

The fecond, doubtful, obfeure, full of darknefs an 5 uncertainty, 
in which he made the donations, and the teilament relied upcn,by 
Madame de Nemours , as defeating that of 1668, and this latter 
period commences with his emancipation, and terminates about 
the month of OStdber* 1671. • 

It feems, that after having followed him to that fatal moment, in 
which he entirely loft the life of a reasonable being, we may pafs 
at once to the time when he loft the life of nature, fince his con- 
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dition was afterwards no more than a protra&ed death $ but as 
the parties contend that they can derive advantage from fbme 
ads which took place in the family after his interdiction, it may 
. be neeelTary fhortly to ftate them, and thereby terminate the Recit- 
al of the principal faCts of this eaufe. 

The Comte de St. Pol only furvived a fhort time the interdic- 
tion of the Abbe £ Orleans, and the houfe of Longueville received in 
the fame year two mortal blows. The firft of which deprived the 
Abbe £ Orleans of his reafon ; and die other, the Comte de St. Pol 
of his life. 

He was killed at the famous paflage of the Rhine ; and if France 
beheld on tins occafion the . greatnefs of his valour, fhe only 
beheld it to augment the grief which fhe experienced at his 
lofs. 

The right of reverfion which the Abbe d > Orleans had always re- 
tained in the donation which he made to his brother, would take 
eiTeCi by his death, and reftore to the Abbe the large property of 
which he had divefted himfelf in favour of his brother.' 

The family aiTembled to deliberate on the manner in which 
this right of reverfion fhould be exercifed, in the name of the 
Abbe tP Orleans. 

They confideied that although this condition was impofed on 
the donatory, in the donations of the twenty-third of February 
1671, he was notwithftanding at liberty to engage and hypo- 
thecate the property that was fubjed to the right of reverfion j 
and the family thought that, according to this claufe, they ought 
to begin by paying the debts contracted by the Comte de St. Pol . 

They gave a (till more extenfive interpretation to this claufe, 
and decided that it was fufficient in itfelf to fupport a legacy of 
five hundred thoufand livres, which the Comte de St. Pol had given 
in favour of the Chevalier de Longueville', and all the relations agreed 
that this legacy fhould be paid out of the effects, comprized in the 
donation of the twenty-third of February, 1671 *, this opinion was 
confirmed by an order of the court. 

Madame de Longueville rendered fealty and homage to the 
king in her quality of curatrix, for the property comprized in the 
donation. 

' She obtained a gift of the feignorial rights, which was regiftered 
in the chamber des cemtes. 

From that time fhe continued .to exercife the functions of cura- 
trix until her death, which took place in the year 1679. After her: 
dcceafe, the charge was at. firft divided between the Prince de Condi 
and Madame de Nemours, and afterwards was exercifed folely by 
the Prince de Condi. 


All 
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All the accounts of the. curatorlhip were rendered to him, and 
amongft thefe the ordinances, the bills of exchange, and the allow* 
ances of accounts figned by the Abbe d Orleans, in the fecond 
period, that is to fay, in the time which we have called a period 
of darknefs and uncertainty, are adduced as pieces free from 
fufpicion and as approved titles between the parties. 

The Abbe d Orleans died on the fourth of February , 1694, at the 
age of 48 ; and with him was extinguifhed for ever the race of the 
Dues de Longueville \ A race happy in its origin and progrefs, by 
the fplendid a&ions of the illuftrious perfons whom it produced \ 
unfortunate in its termination, whether by the premature death of 
the Comte de St. Pol, or by the (till more melancholy and deplor- ^ 
able life of the Abbe d Orleans . 

Fourteen days elapfed after his deceafe, without any other tef- 
tament appearing than that which favoured the pretenfions of the 
prince de Conty \ at length on the eighteenth of February, the 
widowof Porquier brought to the Lieutenant civil twofealed pacquets, 
the one fealed with the arms of the houfe of Longuevifle, the 
other with the arms of Monfieur Porquier *, on the firft was written, 
Tejlametit of the Abbe d’ Orleans ; on the fecond, Demiffion du 
gouvernement de Normandie, £sV. des places de Caen, Dieppe, Pont-de» 

P Arche, & Bailliage de Caen . 

Madame Porquier declared that both the inferiptions were the 
hand-writing of her deceafed hufband 5 (he added, that neither of 
thefe pacquets had been out of her hands fince his death, and re- 
quired them to be opened. * * 

The lieutenant directed the parties interefted to be cited, and on 
the fame day, in the prefence of the counfel of Madame de Nemours , 
the two pacquets were opened 5 in the firft was found the tefta- 
ment of the twenty-fixth of February , 1671, accompanied by two 
loofe papers, one of which appears written in the hand of the 
Abbe <F Orleans, and has been recognized by the Requites du 
Palais i it contains eighteen names, to each of which there is a line 
drawn to the fum which correfponds with it *, and it appears that 
this is a memorandum of legacies, which the writer intended to 
give to fome perfons of his houfehold. 

. The other paper is in the hand-writing of Porquier, who has 
entitled it, projeft to a codicil which the Abbe d Orleans wi/bes to make 
in confirmation of his tefiamenU 

At .the end of the laft line are thefe words, in the hand-writing 
of the Abbe d Orleans : To Dalmoeit, the carriage and its appur- 
tenances. 

The fecond packet was oprned on the fame day, and contained 
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the five appointments of the Abbe ePOrltans, figned on the 
twenty-fixthof February, i 6 js. 

The produdion of this teftament did not prevent the Print e 
de Conty requiring die execution of the firft; he appeared on 
the filth of March, 1694, before the Requites du Palais, and de- 
manded, as teftamentary heir, to be confirmed in the pofiefiion of 
til the effects, of which the te ft a tor had power to difpofe ; and 
ft the fame time* he commenced the -fame a&ion in a different 
character, by requiring the deliverance of the univerfal legacy, as 
he called the difpofition of the Abbe d’ Orleans giving him the 
fucceflion. 

Madame de Nemours , in her defence againft this demand, de- 
clared at firft, that Ihe did not admit the jurifdiftion of the court ; 
for that of the other judges of the realm fo far as relates to Neuf- 
dhatel } and with refpcS to the other property, (he infilled that the 
teftament upon which the title of the prince de Conty was founded, 
was void, and befides that it was revoked by that of the twenty- 
fixth of February , 1671. 

The Prince de Conty relied upon arguments of law in oppofition 
to the firft defence ; but he was obliged to borrow his arguments 
in oppofition to the latter, from the allegation of fads ; and 
being unable to contend that a firft teftament is not legally 
revoked by a fubfequent one, he is reduced to contend that the 
teftator was, deprived of the ufe of his reafon, and notorioufly in 
a ftate of infanity for fix months, and more, before the teftament 
. *i 1671. 

He has alleged this fa£t by a precife declaration ; he requires to 
be admitted to the proof of it ; the fentence has given him that 
permilfion. Madame de Nemours has preferred an appeal, and re- 
quefts the court to difmifs the Prince de Conty from his demand, this 
is the point to which the whole proceedings are reduced. 

Such are all the circumftances of fa£t; fuch is the nature of the 
afts which have been Hated to you. We have felt it a duty, in a 
cafe which is no lefs fplendid than important, not to omit any of 
the fa£ts that haye been propofed, either by the one fide or the 
other, however trifling and infignificant fome of them may appear ) 
and we alfb conceive it to be our duty, to lay before you with the 
lame cxa£tneft the arguments of the rcfpe£live parties. 

{The above extraSl extends from p. 249. to 274. The arguments 
of the refpeSive fartiei are next detailed at length, extending to p. 302. 

The flooding then continues as frUows."} 

Such, firs, is the real ftate of the conteft, upon which you are 
to nonounce. 

■We 



Numb. XIX.] Selefrtoru from iyjguejfeau. 489 

We have endeavoured to place before your view, the principal 
circumftances of fa&, and the eflential points, which render {he 
jo c i fipn of this caufe obfcure, uncertain, and difficult. We {hall 
endea vour to-morrow to difcover the real preemptions of die 
intention of the teftator, jn the firft period ; and' of his fanity or 
infanity,in the fecond, Thefeare the two eflential points, to whi^h 
this whole conteft is reduced. 


SECOND 



( 49 ® ) 


SECOND AUDIENCE. 


After having dated to you in the lad audiences the effential 
circumdances of fa£t, and the principal points of argument in- 
lifted upon by the refpe&ive parties, we cannot without apprehen- 
lion behold the moment approach, in which we (hall be obliged to 
(ay before you our own fentiments upon an affair of fuch great 
importance. 

Extended as it is, it appeared eafy to date, when we had only 
then to place in the balance, die arguments of the one party and 
the other ; and not to decide upon their fotce and efficacy. 

We had then only to oppofe one tedament to another tefta- 
xnent, to place one fet of laws in conflict with another, to dedroy 
fads by fads ; in a word, it was fufficient to render the caufe 
doubtful ; and it feems that to-day we ihall be obliged to make it 
appear as clear and as eafy to decide, as it was yefterday obfeure 
and uncertain- 

Happy in this date, if the obligations of our fundion would 
permit us to remain in doubt, and after having reprefented to you 
the reafons adduced by the refpedive parties, we might be allowed, 
with the public, to wait for your decifion, without being obliged 
in fome degree to anticipate it ; and to walk before the light which 
we fliould look to, as our guide. 

But fince the law of our duty is fo far from permitting us to 
remain in lilence upon this occafion, that it impofes upon us the 
honourable neceflity of addrefiing you, in the name of the public, 
whofe intereds are repofed in our hands ; after having fatisfied you, 
that if we dare not hope to fulfil the whole extent of our mi- 
nidry, we have at lead fufEcient knowledge to feel and tremble 
at the weight of it, we ihall no longer defer the explication of 
what we confidcr as the real date of the caufe. 

You have to pronounce upon an appeal from the Requites du 
Palais, which permits the Prince de Conty to prove by witnefles, 
that Hit Abbe £ Orleans was in a date of infanity, fix months and 
more, before the making of his tedament. 

Madam de Nemours contends that there is at prefent fufficient 
room to invalidate the fentence, and to difmifs the Prince de Contf 
from the principal demand, which is the fubjeft in difpute. 

Although the fentence is in appearance only interlocutory; 

it 
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it is neverthelefs certain that it decides a great part of the 
principal queftions of this caufe ; to be convinced of which it 
is fufficient to confider that the defence of Madame de Nemours 
is compofed of two different parts : (he contends fit ft, that the 
Prince de Conty has no title at all ; and fecondly, that even fuppof- 
ing he had one, it was revoked by a fubfequent teftament, which 
cannot be impeached by the teftimony of witneiles. 

If the firft defence of Madame de Nemours is juft and legitimate, 
if Ihe can prove that the teftament, from which the Prince de Conty 
derives his whole title, is a void and a ufelefs difpofition,the fecond 
defence becomes fuperfluous 5 and if it was once decided that the 
Prince de Conty had no title, you may fee what would be the necef- 
fary confequence. If he has no title, he has no quality; and if no 
quality, no a&ion ; and if he has neither aflion nor intereft in the 
caufe, why fliould he be admitted to prove a fa£t which to him 
would be abfolutely indifferent ; fince even fuppofing the infanitj 
to be certain, it would be Madame de Nemours who would take 
advantage of it, and it would only (hew that the Abbe had died 
without a teftament. 

But, on' the contrary, when we examine this revocation, when 
the Prince de Conty Ik admitted to prove, that it was made by aper- 
fon in a date of imbecility, it is implied that he has a folid in- 
tereft, a legitimate aftion, a certain quality, a fubfifting title ; and 
this is what the Requites du Palais have done. It is true they have 
not pronounced exprefsly on the quality of the Prince de Conty % 
they have not formally decided that the firft teftament was not an 
invalid title, but they have decided it tacitly by receiving 
his demand, which could have no other folid foundation; and 
it is thus that the court frequently decides upon bars or pre- 
feriptions oppofed by either of the parties ; by admitting the 
aftion which is contended to be extinguiflied or preferibed, it 
difallows the bar or prefeription; and this tacit judgment is notlefs 
ftrong or lefs decifive, than if it had been exprefsly and formally 
pronounced. 

We may then conclude from thefe refie&ions, that the fentence 
fliould be conGdered not as a mere preparatory judgment, which 
leaves the rights and arguments of the parties entire ; but as a 
fentence of adjudication upon the firft queftion of the caufe, that 
is to fay, the folidity of the title, and which pronounces an inter* 
locutory upon the fecond queftion, with refpeft to the revocation 
of the fame title. 

The appeal from this fentence then brings before you the 
ground and fubftance of the conteft, and fuch is the condition of the 
parties, that if you reverfe the fentence, you pronounce at the 

fame 



49* APPENDIX. [Numb- XIX. 

fanie time a definitive judgment upon the very foundation of the 
difpute ; and % on the other hand, you confirm it, you leave the 
latter part of the caufe in fufpenfe, until after the depofition of 
wftneffes (hall have enlightened the religion of jujlice (a). Thus the 
advantages of the parties are fo unequal upon this occafion, that the 
one may abfolutely gain the caufe and cannot entirely lofe it ; 
whilft the other may wholly lofe, but cannot gain it. 

After having dated the true deciiion of the fentence, which does 
not appear to be fo indifferent as has been reprefented, we (hall 
follow the natural order which the two principal queftions of the 
caufe prefent to the mind, and examine in the two parts of this dif- 
courfe, the two teftaments Vhich are the fubjed of it. Has the 
firft teftament become void ? Was the fecond capable of revok- 
ing it ? To thefe twb points the whole conteft is reduced. 

To difcufs with fome degree of order the firft queftion ; that is 
to fay, the invalidity of the difpofition, we (hall confider it under 
the two different afpefts, in which it has been prefented to you by 
the refpeftive parties. 

We (hall examine firft, the fidei-commiffary difpofition itfelf, and 
as diftind from the reft of the teftament ; we (hall endeavour to 
penetrate into the mind of the teftator, to found the depths of his 
intention, and (hall not confider it fufficient to have difcovered it, 
unlefs it appear conformable to tlie maxims of law, and the in- 
violable rules of Roman jurifprudence. 

We (hall afterwards confider it as conne&ed with the codicil- 
lary claufe, of which we (hall endeavour briefly to explain the 
origin, the nature, and the effeds. 

But without dwelling longer upon the plan and decifion of this 
caufe, let us proceed to the examination of the difpofition confider- 
ed in itfelf, and independent of the other claufes of the teftament ; 
and as the Roman jurifts themfelves acknowledge that there is no- 
thing more abftrufe or fubtle in the whole fyftem of law, than the 
queftions which regard the nature and force of (ubftitutions, you 
will permit us for the purpofe of giving as clear an explanation of 
them, as the extenlive nature of the fubjed will admit, to premife 
fome general principles, from which we may colled the kind and 
quality of the fubftitution, upon which you are to pronounce. 

Bya juft and folemn law all fucceflions devolved upon the heirs by 
blood ; and the founders of the jurifprudence were of opinion, 

that to deprive them of it, it was neceffary to make a law not lefs 
juft or folemn than the firft; andbecaufe it would have been equally 
abfurd and impoffible to make one general law derogating from 

(«) Sclmrir U rdigm it lejufki it a very ufual expreffion ia theft pleading* 

this 
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this uatural law in favour of the heirs by blood, they gpve to 
every individual once in his life the authority of a legiflatot j but at 
the fame time that they invefted him with this character, they im- 
pofed upon him the neceflity of propounding his teftament > not 
as a domeftic aft, but as an authentic and folemn law. The whole 
people were witnefles to thefe private laws, in the fame manner as 
to the laws which regarded the interefts of the public. This was 
not all, the teftament was not only a public law by its exterior 
folemnities, it was fo likewife by the forms in which it was necef* 
fary to be exprefied. The teftator who diftated an inviolable law 
to his family, was bound to fpeak in the fame manner as the legif- 
lator who propofed a law to the whole Reman people, and hence 
arofe that rigorous neceflity, which was only abrogated by die 
emperor Cmftantine, of ufing in the inftitution of heirs, and even 
in legacies, words confecrated to the laws, and which the jurifts 
call direft terms, terms which are imperative and fuited to the 
majefty and power of a legiilator. 

The premature death of the inftituted heirs, or their refuial to 
accept the quality of heir, frequently eluded the execution of this 
law. It was to remedy this inconvenience that they invented the 
ufeof direft and vulgar fubftitutions, in order to fupport,byalong 
fucceffion of heirs, the execution of the intention of the teftator. 
Nobody is ignorant of the nature of thefe fubftitutions. They 
were not, properly fpeaking, any thing elfe than a fecond inftitu- 
tion, or, if you pleafe, the inftitution of a fecond or third heir, in 
cafe the firft did not take the property of the teftator, whether for 
want of power or inclination. 

To this mode, which was the only one permitted until the end 
of the republic, a fecond was added in the time of the earlier em- 
perors. Teftators who had hitherto fpoken only in the language 
of command, began to make ufe of intreaties, by which they re- 
queued the inftituted heirs to render their fucceflion, or a part of 
their efiefts, to fuch perfon as they thought proper to appoint. 

The law which had not hitherto authorized this difpoiition, did 
not at firft impofe any neceflity of accomplifhing it. As decency, 
good faith, and natural equity were the only foundation of it, they 
alfo formed the only obligations which engaged the heir to execute 
it i and if he betrayed the laft wiflies of the teftator, he diihonoured 
himfelf, without lofing the fucceflion. 

Augufiut firft avenged the teftator againft this perfidy. He 
made that a matter of inviolable, neceflity, which in its principle 
was only an engagement of honour} and jtdti~cammifpi from 
thenceforth became as frequent as legacies and other direft difpofi- 
tioni. 


If 
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Ifthe terms of requeft in which they were conceived were left 
foieton, they were more efficacious than the direft terms which 
formed the cflence of a teftament j they might be addrefled not 
only to the inftituted heirs when there was a teftament, but alfo to 
the legitimate heirs, when there was not. The favour (hewn to 
the intention wasfo great in this kind of difpofition, that they Teem- 
ed to have been apprehenfive of weakening it, if they had made the 
execution of it depend upon the leaft folemnity. 

The ufe of Jidei-commiffa induced the jurifts to diftinguifh 
two kinds of fubftitutions, for we do not fpeak here of pupillary 
fubftitutions, which have no application to the prefent caufe. 

The firft kind of fubftitution was that which they called dire& 
and vulgar, on account of the ufe of it being common, and per- 
mitted to all teftators, and with refpeft to all kinds of heirs. 

The fecond is that which We have called a Jidei-commiJfary fub- 
ftitution $ but which the jurifts almoft always exprefs by the (ingle 
term of Jidet-commiJJa. 

Here it will not be immaterial to make a paufe, in order exa&ly 
to compare thefe two kinds of fubftitutions ; their different charac- 
ters are abfolutely effential to the decifion of this caufe. 

The vulgar fubftitution is, as we have already obferved, nothing 
elfe than a real inftitution of an heir. Secunda haredis injlituti$ 9 
is the expreflion of all the jurifts : a fecond inftitution, which does 
not require lefs folemnity than the firft, and which does not give 
lefs right in refpeffc of the entire fucceffion. The one is pure and 
fimple ", the other is conditional, and can only have its effeft on 
failure of the inftitution hence it follows, that as often as this eflen- 
tial condition is wanting, that is to fay, wherever the inftituted 
heir takes the fucceffion, the vulgar fubftitution muft fail ; aditi 
beredttate evanefrit, is the expreflion of all the laws ; and it would 
be a paradox in jurifprudence to aflert in general, that the fuc- 
ceffion can be taken both by the inftituted heir and the party 
claiming by way of vulgar fubftitution. 

Thus this inftitution has, as it were, a double charafter. 

As an inftitution, it ought to be invefted with all the folemnities 
which the civil law has eftablifhed for the validity of teftaments. 

As a fecond inftitution, it can never have effeft, except where 
the party inftituted in the firft inftance does not become a&ually 
the heir ; an eflential condition to which the fate of a vulgar fubfti- 
tution is infeparably attached. 

A fidtt-cdmmiffum has two chara&ers dire&ly oppofite to thoib 
which entirely conftitute the efience of a vulgar fubftitution. 

Firft, it may be made by any find ofexpreffions. * 

Every thing which explains, or rather, every thing which in- 
duces 
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duces A preemption of the intention of the teftator, is fufficient to 
fuppott this kind of fubftitution. 

But what charafterizes it ftill more particularly! and xnanifefts 
how entirely its nature is oppoGte to that of a vulgar fubftitution, is, 
that whereas the one is irretrievably extinguiftied, as foon as the 
firft heir has taken the effe&s,. the other, on the contrary, only de- 
rives its operation from his a&ually taking them. 

They are then made upon two conditions dire&Iyoppofite. 

The one fuppofes that there is no heir, the other on die contrary 
fuppofes that there is one. 

The exiftence of the inftituted heir annihilates the vulgar fub- 
ftitution $ the exiftence of the inftituted heir oaufes the fidei-com- 
tniffary fubftitution to fubfift. The one difappears the inftant the 
fucceilion is acquired ; the other, on the contrary, derives its force 
from the fucceiGon being aflually taken. What caufes the cefia- 
tion of the one is the confervation of the other ; and what is an 
eflential defeat in a vulgar fubftitution is aneceflary condition for 
the execution of a fidei-commijfary one. 

Let us then compare the claufe in the teftament of the Abbe 
d* Orleans with thefe clear and certain notions of the nature of 
fubftitutions. 

But to do this the more eafily, let us ftate the very terms 
of the claufe, and endeavour to difcover their real meaning. 

The injiitution of an heir 9 being the foundation of every tef ament and 
declaration of lajt will , he has made y and injlituted as bis untverfal heir 
Charles-Paris d* Orleans , Comte de Saint Pol his younger brother^ and 
after him his natural and legitimate children , prefi erring males to 
females , and in cafe of the death of the faid Comte de Saint Pol 9 before 
or after the teftator , without natural and legitimate children , then the 
teftator has fubjlituted, both vulgarly and by way offidei-commijfi(m 9 his 
honoured mother , humbly requejting her to difpofe of the faid -property 
at her death in favour of the Princes de Conty 9 his couftns german (a). 

Tou fee, firs, that the intention of the teftator was to make four 
different degrees of heirs, or rather of fucceflors. 

He names, firft, the Comte de Saint Pol as his heir : here is the 
firft degree of inftitution, and he charges him with a fubftitution 

(«) Etant rinftltution d*hdritier le chef et fondement 4e tout teftament et erdonnancc 
de dernier velontdi a fidtet inftked fon hinder aniverfel Charlei-l’aris d'Orleanr, Comte 
de Saint Pol, Ion fare puiod, etaprds In! fee enfant* nature!* et legitime*, prefersnt lea 
males tax fondles | et vensnt le die fdgneiir Comte de Saint Pel, i mourir evant ou 
v apidi le dlt feigaeur teftateor, fans enfanta aatetels et legitiinei : aux dita cas et chacun 
4'ees |e dit fdgneur tefteteur a fnbfticudat fub&itne vulgiirement. par ftdei commie, Ja dice 
dpme Anne Genevldte de Bourbon fit tree hdnoree mere; la Aipplimt trea-hamblemant 
de difpofo dec dies Mens | die tenant t aonrir, en fareux de M. M. leaFiinces dd Contf fl 
Cm cental fermams. 


in 
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la favour of his children ) but as that event has not taken place, 
we may pals over the fecond degree, and proceed immediately to 
$e third, winch is that of Madame de LongutvilU. 

How is (be fubftituted to the Comte de Saint Pol? The intention 
of the teftator cannot be doubted. He declares himfelf, that he in- 
tends that fhe lhall be fubftituted both vulgarly and by way of fidei- 
commtffton. Let us develope thefe expreffions, and fubftitute the 
thing for the terms ufed to (ignify it. What was the intention of the 
Abbe d* Orleans, when he laid he fubftituted her vulgarly and by way 
of fidei-commiffton ? Let us not feek for the explication of the daufe 
elfewhere than in the daufe itfelf. He has marked the cafe in 
which the vulgar fubftitution might take place, and alfo the cafe 
in which the fida-commiffary fubftitution might have its efleft. 

And in cafe of the death of the Comte de Saint Pol before the teftator , 
here is the cafe of the vulgar fubftitution,^ prior hares, bares not er it, 
or, after the teftator without children, here is the cafe of the fidei- 
commijfary fubftitution, that is to fay, that if the Comte de Saint 
Pol cannot be his heir, Madame de Longueville lhall •, and if, on the 
other hand, the Comte de Saint Pol, after having become his heir, 
ihould die without children, he lhall render the effefts of the tef- 
tator to Madame de Longueville by reafon of the fidei-commijfary 
difpoGtion. 

The laft degree of fubftitution which comprifes the Princes de 
Conty, is not more difficult to explain than the two preceding ; it 
is fufficient to read the terms in which it is conceived, to difcover 
that it is no more than a (imple fidei-commiftion. ' 

Requefting her [la fuppliant). See. 

All the terms of this daufe evidently Ihew that the teftator in- 
tended only to make a fidei-commijfary fubftitution. 

ift. We fee the terms ofrequeft, which are confecrated by law 
to die ufe of fidet-cammijfary difpofitions, terms which can never 
accor4 with a vulgar fubftitution, which, as we have faid, is only 
a fecond inftitution equally folemn with the firft, and confequently 
cannot be made by expreffions which are oblique, precarious, and 
indire&, fuch as thofe made ufe of by the Abbe d’ Orleans. 

ad. We obferve that the teftator has exprefied the cafe in which 
' it was to take effc£t,and that is only and precifely the cafe of a ftdet- 
emmiffary fubftitution. 

Let us here refumc die terms of die teftament, regueftmg her [la 
fuppliant), & c. upon her death [file vivant h mourir). See. 

It is then only at the momqnt of her death that the teftator . 
charges her with rendering the efie&s to the Princes de Conty. He 
fuppofesthen that Ihe will have taken the fucceffion during her' 
’ life. Now, as we have already obferved, this is a cafe diredly 

8 oppolite 
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oppofite to that of a vulgar fubftitution, which oft th< eontraty 
fuppofes that the fuceeflion will never be taken by the firftheir. 

In a word, the terms of this Jidei*emmjgUu, are the fame as 
thofe of the law, Epj/lclam, 75. S. Mtdier, in the digeft, ad fenatus - 
confult . Trebell. which the jurift calls the words of a fidci-commif* 
fary difpofition. Fidei-commifit in hue verba ; rogo te ut id quod ad tit 
ex bonis meis pervenerit , facias pervenire ad filium tuum. 

If it is faid the teftator has only changed his expreflion, out of 
refpeft to his mother : in the firft place it may be anfwered, that 
this refpe£t did not prevent his fubftituting at all* events, the. 
Princes de Conty to his mother. Or where indeed is the want of 
refpcft ? As a fon he owed every thing to his mother. The law 
of nature would not permit him to have any other fentiments. As 
a teftator he owes her nothing. The civil law fubje&s every 
thing to his difpofition. His liberality which was purely gratuitous, 
with regard to Madame de Longuevi/le, had no other rules than his 
inclination : and who can imagine that Madame de Longueville , 
would have been offended at finding herfelf obliged at all events, 
to leave the property of her fon to the Princes de Conty , that is, 
to her natural heirs, to thofe whom nature, the law, their rank and 
their merit, would induce her to with for her fucceffors ? 

But befides, we can only know his thoughts from his exprcfiions, 
which are the natural images of them. He has exprelfed himfclf 
in a different manner, then he had a different intention ; and we 
can never regard this claufe otherwife then as a real fidei-eom- 
mijfary fubftitution. 

Let us examine whether the failure of the inftitution is fufficient 
to annul fuch a fubftitution, or whether the defedt may be repaired 
by prefumptions of the teftator’s intentions ? 

Whatever oppofition there may be, between the maxims which 
have been propofed to you by the refpeflive parties, concerning 
this difficulty 5 we have at leaft this advantage, that they are at 
length agreed upon two general principles, which we may take 
for granted as rules eftablifhed by tbe laws, explained by the 
doftors, and confirmed in this caufe by die admiffion of the one 
party and the other. 

The firft principle is, that as long as die teftament fubfifts, a 
mere interruption of die degrees is not fufficient to interrupt the 
courfe and progrefs of a fubftitution, and that when* a degree hap*- 
pens to fail, that 'which is next in fnceeffion takes its place* and 
is indtied to all its rights. 

TTiusfbr inftance, fuppofe diet the HoMte de Sainf Pel, in cafe 
of his death without chUdretij had beeta -merely dhatged wkhrto* 
dering the efiedsto Madame de Longueville, mi Madame ie Lengi* 
Vol. IT. LI vilte* 
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mile • in her turn, had been charged with rendering them to the 
Princes de Conty, the death of Madame de Longuemlle, before that 
of the Comte de Saint Pol, would not have excluded the Princes de 
Costly, for ever, from the fuccefiion : on the contrary, they would 
have flood in her place, and would have received the property 
from the hands of the Comte de Saint Pol , inftcad of receiving it 
from the hands of Madame de Longuevil/e. 

This principle is founded upon the common maxim : fubJUtutus 
fubftituto eft fubJUtutus injlituto , and although the 27 th and 41ft laws, 
jf. de Vulg. et Pupil! . Subft. only eftablifli this maxim, with regard 
to vulgar fubftitutions, the fentiments of the do&ors have with 
reafon extended them to fidei-cotmnijfary fubftitutions. Cujas 
decides it formally, not only in the confultation which has been 
cited to you, but alfo in his Commentary on the 27th law, and 
the reafon which he gives, is taken from the very nature and prin- 
cipal character of a Jidei-cosnmiffary fubftitution, which has no 
rule more certain, or more inviolable than the intention of the 
teftator. 

Now it is evident that when a teftator eftablilhesfeveral degrees 
in his fucceflion, it is not for the purpofe of excluding the moft 
diftant, but to inveft them with it only after thofe who precede 
them in the order in which they are mentioned, (fuch is the ex- 
preflion of the law,) as well as in the order of the teftator’s bene* 
volence and afte£Hon ; fo far, therefore, is the interruption or 
rather the failure of a nearer degree, from excluding one that 
is mote remote from the right, which the teftator has given in 
his fucceflion, that it only ferves to approximate it and remove! 
■the obftades, which retard or diminilh its expe&ations. 

We Hull not adduce at pTefent the opinions of other expolitors. 
We might cite almoft all who have written upon thefe fubje&s. 
•We (hall content ourfelves with obferving, that M. Maynard has 
colletted feveral decifions of the parliament of Touloufe, which 
have confirmed this maxim by their authority, and that Faber, who 
ftaqds alone in his book de Erroribus Pragmaticorum, againft the 
unanimous fentiment of other writers, candidly admits, that the 
queftion has been adjudged conformably to the general opinion by 
■the.fenate of Cbambery. 

The Second-principle, which is more important, and more effen- 
tial to the decifion of this oaufe than the firfi, is one upon which all 
pa|tifshave k ag7eed iu their laft replies that is, that as a general 
rolf,the fate of the ttftament, is attache to that of the inftitution 
•of the heirj shat rite particular legacies are as it were borne down 
Jby -the nun of the inftitutipn, and that the 'rigour of the law ro> 
gards.thpfe. as dead without a teftament, who, after having made 

one,- 
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one, have hot had the good fortune to revive in the perfon of the 
inftituted heir. 

But it is contended that a general exception ought to be made, 
in favour of universal fidei-commijfa. # 

[The examination and refutation of this argument occupy 15 pages y 
from 3x5 to 330 ; which are here omitted .] 

But if the caducity of the inftitution is always followed by that 
of the fidei-commiffary difpofition, when we confider the' teftament 
merely as a teftament, ought we to decide the contrary when it is 
regarded as a codicil ? That is a fecond queftion of law, which 
we have to examine, with regard to the title of th c Prince de 
Canty . 

Remember here, if you pleafe, Sirs, the terms in which this 
claufe is conceived. We will repeat them, in order that we may 
the more eafily examine its nature and effefts. 

He declares that he wills , that his teflament fhall avail by way of a 
nuncupative tejlamenty and if it cannot avail by way of t ejl ament y it 
jhall avail by way of codicil , donatio caufa mortis, and every other dif- 
pofition in the nature of a lajl willy by which it may lawfully prevail 
and befl fubfift. 

The terms of this claufe are very extenfive. They comprife all 
kinds of difpofition, and fuflicicntly indicate that the teftator dc- 
figned that his laft will fiiould be executed, under whatever form it 
might be confidered. 

It feems at firft that the mere reading of this claufe would 
be fufHcient to decide the conteft in favour of the Prince de 
Centy. 

The only ground which renders the fidei-commiffdry difpofition 
ineffe&ual, is a failure of the inftitution ; now this ground ceafes* 
the inftant the teftament is regarded as a codicil ; fo far is it from 
being neceflary in an inftrument of that nature, that there ihould 
be an inftitution of an heir, that it would be void if there was one ; 
and the greateft favour, or rather the greateft condcfcendence of 
the jurifts is limited to converting into an univerfal fidei-com - 
miffiony that which bears in a codicil the marks and chara£ter of 
a dire A inftitution, and fince the inftitution of an heir is not only 
ufelefs, but forbidden in a codicil, may „ we not teafonably con* 
elude, that the failure of the inftitution does not annihilate thq 
other difpolitjions, which occur in fuch an aft ? 

Whatever appearance of truth there is in this propofition, it 
is attacked by a great number of objettions which appear very coni 
fiderable. v 

. In the' firft place, it is laid that the Prime de Centy can no 
longer have the aid djMhc codiciUary claufe, after having fofemnly 
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renounced it. Such you are told is the rigorous difpofition of the 
8 th law of the Cod . de codicil (a), which decides that all variation and 
inconftancy are forbidden upon this fubjeft ; and that the perfon 
who has once taken the quality of a teftamentary heir, cannot after- 
wards claim by virtue of the codicillary claufe, which fuppofes the 
teftament no longer to fubfift. 

But in the firft place, we may afk thofe who offer this argument, 
where is the law, where is the ordonnance which regulates this pro- 
ceeding amongft us in fo rigorous a manner ? And although, for 
the decifions of queftions, of right, we are obliged to follow the 
authority or rather the reafon of the Roman law, who can fup- 
pofe that in regulating the proceedings before the Requites du palais , 
it was neceffary to go and confult the formulae and terms of ac- 
tions which were eftablilhed by Roman law, and which with us‘ are 
regulated by more equitable principles ? 

Befides, we might maintain with a great deal of reafon, that 
we are not precifely within the cafe of that law; that it 
fuppofes two rights united in the fame perfon, the one by 
virtue of a direct inftitution 3 the other by virtue of an ob- 
lique and fidei-commijfary fubftitution, to be prefumed from 
the codicillary claufe. And the emperors Arcadius and Horn- 
rius obliged him who had thefe two different titles, to confine 
himfelf to one of them 5 the choice was opened to him at the 
commencement of the a&ion, but when once made could not 
be varied, but here the Prince de Conty has not made any elec- 
tion. He has united the two rights in his demand ■, without attach- 
ing himfelf to the one rather than the other. He has demanded 
to be admitted as teftamentary heir, and he alfo claims by virtue 
of the codicillary claufe, by demanding a deliverance of the legacy 
from Madame de Nemours as heir ab intejlato . 

We cannot deprive him of either the one a&ioi) or the other, 
and we may even fay that there is no more reafon to deprive him of 
a right which he has in execution of the codicillary claufe, than of 
that which he claims by virtue of the inftitution. He has chofen 
the one, as he has chofen the other, the two qualities unite and are 
blended in his perfon, and if the scafon oppofed to him was juft, 
he might lofe both the one quality and the other, as he has equally 
affumed them both. 


(41) SI q«%ag*em teftamento quolibet modo, five feripto, five fine fetipturt confe&o. 
At heredkate ypAucrlt | . ad fidei-commiffi prolecutionem adfpicerc cupient, minim* per. 
mutatur. Tantuni enim theft, ut aditum c cuiquam pro fuo migrandi defiderio concrda. 
nus s ut edam jllud ftnciamui, fi teftstor faciens teftamentum, in codeia fro codicitti 
ettam id volen coihpfeaua fit: qui faeteditatem petit ab ipfn intentional exordiii, ntrura 
todt, elSgtadi htbeat poteftacem, fcieni fe, uniui eliSione, fibUdittta prsedefifte. 

All 
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All that Madame de Nemours can conclude from this lav, -in 
regard to the prefent caufe, is, that the Prince de Conty Ihould bq 
obliged to make his option at a given time, and declare whether 
he will have the title, of which he demands the execution, regarded 
as ateftamentor as a codicil. Then there might be fome colour for 
this pretence, but at prefent, it cannot be faid that the Prince do 
Conty has renounced either of his rights, becaufe he has propofed 
both of them equally. 

The fecond objeftion, that has been made againft the codicil- 
lary claufe, is one which it does not appear more difficult to 
deftroy. 

They have cited the authority of a doftor, who has written a 
treatife upon the codiciilary claufe, in which he fays, that it can 
have no effeft, when the force and nature of it have not been ex- 
plained by the notary. What probability, fay they, is there, that 
it was explained to a man, who has not yet learned to didingujfh 
his relations from his friends, as appears by the preamble of his 
teflament ? 

The principle which this author cftablilhes, may be juflly con r 
tefted j but, even admitting it, what will be the confequence, fup- 
pofing it was neceflary that the notary Ihould explain the force 
and effeft of the codiciilary claufe ? Shall it not be prefumed that he 
has done fo, and (hall the performance of lad wills depend upon the 
proof of a faft of this defeription ? If fuch a point was propofed in 
your audience, and an allegation was offered, that the notary had 
not explained the effeft of this claufe to the tedator, would you 
admit the proof of it ? Is not every thing, which is of the fub- 
dance and effence of the aft, proved by the aft itfelf, and when a 
tedator is endowed with fanity and real'on, will the intcred of the 
public permit you to receive proof, that he did not underdand the 
claufes which he has himfelf figned ? They may fay as much as 
they pteafe that this claufe is a claufe of dyle ; for that very reafon 
it is rather to be prefumed that the tedator underdood it, and if 
this liberty was once allowed, parties would foon demand a right of 
proving that a fane and reafonable tedator did not comprehend 
the effence and confequences of a derogatory claufe, or of a general 
revocation, and nobody is more intereded than Madame de Nemours, 
in contending that proof ihall not be permitted that a tef- 
tator did not underdand what he has figned as his tedament. 

You fee then, Sirs, that this objeftion is not lefs contrary to the 
particular advantage of Madame 3e Nemours , who propofes it, than 
to the intered of the public : let us proceed to the other arguments^ 
that have been urged againd the codiciilary claufe, -^-arguments 
much more important than thofe which have been already coxffidered. 

L 1 3 Yon 
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You have been told that it was neceflary to diftinguifli between 
two kinds of codicillary claufes, the one vague and general, fuch 
as that in queftion ; the only effect of which is to fupply the de<* 
fcGts of folemnity, and never thofe of intention. The other pre« 
cife, exprefs, and particular, by which a teftator requefts by name, 
his legitimate heirs, to execute his laft will ; and as this laft kind 
of codicillary claufe is a new will of the teftator, it is doubtlefs 
fufficient to fupply any want of intention in the teftament. 

They have fupported this rcafoning by the authority of James 
Godefroy> upon the Ttxodofian code, who lays it down as a certain 
maxim, that the mere codicillary claufe cannot fupply the defe£t 
of intention, or repair the vices which affeft the fubftancc of the 
teftament. 

Here thefe two circumftances are united. 

The defett of intention, as the Princes de Conty are only ap- 
pointed under a condition,' which has never taken place. 

An eflential vice which affefts the fubftance of the teftament. 
Can there be a greater defed than the failure of the inftitution, 
which, according to all the jurifts, is the foundation, the bafis, the 
life of the teftament ? Before we anfwer this obje&ion, which is 
the only one that has any colour, we muft take a curfory review 
of the general principles which the law has eftablifhed concerning 
the nature and effeft of codicils, in order that we may afterwards 
[ make a juft application of them to the codicillary claufe. 

Without enquiring here, into the origin of this difpolition by 
way of codicil, which may be juftly called a teftament according 
to die law of nations, and which in effeft is the only one, of which 
we have retained the ufe j let us barely remark, that a codicil is 
nothing elfe than a requeft addreifed by a dying man, to his heir, 
by which he intreats him to execute a will lefs folemn than a tef- 
tament. Hence it arifes, that according to the firft principles of 
Roman jurifprudence, dirett terms and imperative expreffions are 
abfolutely unknown in this kind t>f difpolition, and whilft they 
are effentially neceflary in teflaments, they are fatal in codicils. A 
teftator commands, but he who makes a codicil entreats. The 
one ordains, as invefted with the authority given him by the law ; 
the other fupplicates by virtue only of the power, which nature 
feems to have attached to the prayers of a dying man. 

Let us paufe a while upon this juft and natural idea of a codicil, 
which can only be contefted by thofe who have not any tinfture 
even of the firft principles of the civil law. Every codicil is natural** 
ly and eflentially an efficacious prayer (une priere ehixe) (*), a fup- 

The word tn\»t appears from other pleadings to be a term of particular energy w 
the Frcoeh jurif^vudcace. 

plicatory 
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plicatory intention addreffed to thofe who have already the title of 
heirs. 

By virtue of this prayer, which is always fure to obtain what 
it demands, this intention is certainly efficacious *, and we may. fay. 
of teftators, what was formerly faid of kings, that their requefts 
are commands. But it is always a prayer, it is always a fuppli- 
catory intention, and it is that which diftinguifiies it cffentially 
from a teftament. 

As there are two forts of heirs, the one teftamentary and the 
other legitimate, there are alfo two forts of codicils : and their 
difference is founded upon the different quality of the perfons to 
whom thofe prayers, which form the whole cffence of codicils, s*re 
addrefled. 

The codieils of the firft kind are thofe which are made (accord* 
ing to the language of the laws) ad tejlamentum % which are regard- 
ed as a fequel, as an acceffary, as a dependency upon the teftament \ 
becaufe in this cafe it is only to the inftituted heir that the tef-. 
tator addreffes his requefts. Hence it follows that this kind of co- 
dicil follows the nature and deftiny of the aft to which it is at- 
tached ; and, as it fubfifts, if the teftament fubfifts, it is alfo «x- 
tinguifhed with the teftament. But there is alfo a fecond kind of 
codicils, independent of a teftament ; and thefe are fuch as every 
man, having a teftamentary capacity, makes without making a tef- 
tament. And whereas in the firft, the codicil is regarded as a 
prayer addreffed to the inftituted heir; in the laft, it is always 
confidered as a prayer to the legitimate heir. 

This diftinftion is clearly eitablilhed in the law, \6.ff. de jure 
codicil /. where the jurift explains it in thefe terms : Et ut manifeft'tuK 
dicam , intejlato patrefamilias mortuo , nihil deftderant codicilli 9 fed vicem 
tejlamenti exhibetity tcjlamcnto autern fa£lo 9 jus fequuntur ejus . 

Such is the nature of a codicil, and fuch are its different kinds, 
and, this being premifed, nothing appears more eafy, than to ex- 
plain the effefts of the codicillary claufe. 

‘ What is a codicillary claufe ? It is a difpofition which has the 
effeft of changing a teftament into a codicil, of fubftituting in the 
place of an abfolufceiaw a requeft, which is often more efficacious, 
to caufe that, which cannot avail as teftament according to the 
ftriftnefs of the law, to be executed as a codicil according to the 
rules of equity. But as we have diftinguilhed two forts of codicil- 
lary claufes, the one attached to a teftament, the other indepen- 
dent of a teftament, what will, be the effeft of the codicillary 
claufe, in that favourable converfion which it makes of a tefta- 
ment into a codicil ? Will it be to make fuch a codicil as follows 
the nature and deftiny of the teftament, or on the contrary, a co- 
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dicil which will fubiift by itfelf, without any neccflary relation to 
any other aft, without any dependence on a teftament ? 

It is not difficult, but it is very important* to anfwer this 
queftion. 

We fay firft, that it is not difficult, becaufe it is evident that a 
■codicillary claufe can never make a codicil of the firft kind, that 
is to fay, a codicil which is infeparably attached to the deftiny of a 
teftament j for finge it is the teftament itfelf, to which it gives the 
form and nature of a codicil, to what teftament (hall it be 
attached, as there is no longer any fubfifting, and the teftator has 
only added this important claufe to fupply the default of a tefta- 
ment, to take its place and be executed as a fettled intention, (comme 
volonte enixe) in cafe the teftament cannot have efFeft as a folemn 
aft ? Now if it is abfurd to fay, that a codicillary claufe can ever 
render a teftament a codicil of that kind which the law calls ap - 
pendicem et fequelatn tejiamenti % what Conclufion can remain, but 
that the force and virtue of this claufe confifts precifely in making 
a codicil of the fecond kind which fubfifts of itfelf, without 
borrowing its life and being from the teftament ? We fay, in the 
fecond place, that it is important to anfwer this queftion, however 
eafy it may be to> decide it, becaufe from this (ingle anfwer 
we may deduce all the principles which regard the codicil- 
lary claufe, and the folution of all the objeftions by which it is 
contended to be ufelefs, under the circumftances of the prefent 
cafe. 

In faft, if the nature of the codicillary claufe is to render 
the teftament to which it is added entirely fimilar to a codicil, 
that would fubfift without the fupport of a teftament, the de- 
finition of this claufe will, be the fame with that of fuch a 
codicil. Now what is the definition of this kind of codicil, if it 
is not, as we have already curforily hinted, a prayer addrefTed by a 
dying man to his legitimate heir, by which he conjures him to 
accomphfh his laft wiflies ? For fince every codicil is efientially 
a fupplication made to the heir, and as there are two forts of heirs, 
the one teftamentary and the other legitimate, from the moment 
that this fupplication can no longer be addrefled to the teftamen- 
tary heirs, becaufe the law fuppofes there not to be any fuch, it 
neceffiirily follows, that the legitimate heir is its only objeft. 

The whole nature and force of the codicillary claufe then is in- 
cluded in thefe two principles, which we ought not to be called upon 
here to prove ; firft, that this claufe is made to fupply the defeft 
of a teftamentary heir, and confequently that it fuppofes there not 
to be any fuch heir } fecond, that it has the efFeft of fubftituting 
the legitimate heir, in the place of the teftamentary heir, by thoff 
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efficacious and energetic prayers, which every teftator is prefumed 
to. addrefs to his heirs by blood, by the mere terms of the codicil* 
lary claufe. 

What is the natural confequence of this definition and thefe 
principles ? it is* that you are not, as has been attempted in this 
caufe, againft the mod clear texts of the civil law, againft the una- 
nimous concurrence of all the doftors, without any one exception, 
to didinguifh two forts of codicillary claufe* ; the one exprefs, 
formal, fupremely efficacious, addrelTed by name to the heirs by 
blood ; the ether vague, genera], claufes of dyle rather than of 
intention, and which can at mod only repair fome defedts of fo- 
lemnity. 

It is agreed, that if the codicillary claufc which we are examin- 
ing, was conceived like thofe of the firft kind, the pretention of 
Madame de Nemours would not be maintainable, and that flic 
would be without difficulty chargeable with the fidei-commiflion % 
in favour of the Prince de Conty. • 

But it is contended that as the codicillary claufe in the tefta- 
ment of the Abbe d* Orleans > is only conceived in general terms, it 
does not contain any formal prayer which is obligatory upon 
Madame de Nemours . 

In the fird place, we fliould be glad to atk thofe who propofe 
this didinftion where they have found it. Is it in the text of the 
law ; is it in the fentiments of the dodors ; is it in the authority if 
decided cafes ? they have not as yet cited any law which efta- 
blifhes it, any dodor who follows it, any judgment which con- 
firms it. Let us paufe a moment to weigh the force of this ar- 
gument; although it is negative, it almod forms a demondration in 
regard to the prefent quedion. 

If it were true that this didinGion of two kinds of codicillary 
claufes was known in the law, it would doubtlcfs be a fird prin- 
ciple and a fundamental maxim upon the fubjeft. But if that was 
fo, how would it be poffible for the fcrupulous exadnefg of the 
counfel of Madame de Nemours , who have extended their re* 
fearches to laws, the mod indifferent, and the mod remote from 
the prefent cafe, not to have found in the whole range of the law, 
at lead fome obfeure and difficult text, from which they might 
deduce by a doubtful interpretation, this important diftin£tfon upon 
which their whole defence is to turn ? How could this ufeful and 
neceflary principle have efcaped the attention of all thejurids, in 
the infinity of laws, Tefpe&ing tftdaments ? How happens it that 
Jttftintan has made no mention of it in his Inditutes ? How 
does it happen that of all the ancient and modern interpreters of 
the law, pregnant with diftinftions, fertile in quedions, authors 
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of on infinity of novel do&rines, which are frequently repugnant 
to the text of the laws, none have hit upon this effential differ- 
ence, between the different kinds of codicillary claufes ? 

Let it not be Aid that a mere comparison of fome laws is fuf- 
ficient to manifeft this diftin&ion. In fome, as for inftance, in the 
law, TV/m, 13. ff. dt inf. tejtam. (a) the heirs, ab inteflato, are 
nominatim , and exprefsly requefted by the teftator, to accomplifh 
the difpofitions of his teftament, in others as in law 8. C. de codie. 
the teftator merely fays, that he wills his teftament (hall avail as a 
codicil, pro codidllis etiam id valere{b), and that from thefe different 
formulae, we may and ought to conclude that one codicillary 
claufe is often very different from another. 

Thofe who make this difficulty, forget that we are examining, 
not the form, but the effe£t of the codicillary claufe. 

If we were only inquiring about the form, the divifion would be 
very imperfe£t, they might not only diftinguilh two kinds, but alfo 
reckon up five or fix, of which we have examples in the Digeft, and 
it is (hewn by Cujas, and all the other expofitors, that the number 
is not determined ; that there is not in regard to this fubje£t, any 
fixed inviolable formula, which confifts in a certain arrangement ' 
of words : the good faith that governs thefe difpofitions, which 
were fortunately invented to mitigate the rigour of the law, 
does not fuffer them to be confined within fuch narrow bounds ; 
every expreffion, even every conje£ture which induces a prefump- 
tion, that the teftator intended his teftament to be executed, even 
though the inftituted heir fhould not be in a fituation to maintain 
it, is fufficient to have the cliara&er of a real codicillary claufe. 

But here what is it that we feek ? it is not the form, it is the ex- 
ecution, it is the efie£t of the codicillary claufe. Now, in this re- 
fpeft, all codicillary claufes are equal. This is what we have as 
yet only proved, by a negative argument, from the filence of 
the laws and the doftors. We are at prefent to prove it, by the 
principles of the law, by the authority of the jurifts, and by the 
opinion of the interpreters ; three pofirive arguments, which will 
place this truth beyond a fhadow of doubt. 

Can the principles of law admit of any difficulty, after all the 


(«) This filiam heredem inllituit, filio legatum dedit, eodem teftamento, pta] cavit* 
«• Bammtf f** ftp'* tori, fieri juffi, t a tori, fieri Wo ab emni hereto , bouervmve ptftfi 
fire, fmmhi erii $tim jurtab inttfiato, item jut r darijuffere, es uti dentur , firm [ fut\,fidei 
efit cemmitte." Qu*fitu» eft, foror centumvlrali judicio obtinuerit, an fidei-commiffa 
is capiu fupraferipto debeatur ? [Refponfli,] Si boc qusrator, an jure eorum, quoa 
ftbi ab inteftato hcredet, bonorumte poflaflbres fttcteflorea credat, fidei-eommittere poflit, 
vefpondi pofle. Pauliia notat t probat autcmi nee fidgi-coaaUla ab ioteftato data deberi # 
•nafi.a dexnente. , 

{b) VL foprij p. 500. not! («). 
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reflations we have already made ? Let us refume the courfe 
of our propofitions. the codicillary claufe reduces the tef. 
tamcnt to the condition of a codicil ; this is its natural effeft, 
even in the form which has been cited, as an example of codicil- 
lary claufes that are vague, general, and imperfeft. 'This is the 
firft proposition which we have examined. The codicil which this 
claufe fubftitutes to a teftament, is a codicil independent of any 
te (lament. The feicond propofition is, that every codicil indepen- 
dent of a teftament is a prayer, addreffed to the legitimate heir, 
and can be nothing elfe ; for, in fine, there are iu the law but two 
kinds of difpoGtions, — difpofitions, which are direft, abfolute, im- 
perative, — difpofitions which are oblique, precarious, fupplicatory,' 
A codicil is certainly not a difpofition of the firft kind ; it belongs 
then only to die fecond. Then by a neceffary confequence, as 
the codicillary claufe makes a codicil fubfifting by itfelf, and a 
codicil of this quality is a prayer to the legitimate heir, every 
codicillary claufe is a prayer, either exprelfcd or implied but 
always equally efficacious, which the teftator addrefles to thofe 
who are deftiued by nature to fucceed him. There are then 
'in truth two kinds of codicils, the one addreffed to the heir by’ 
blood, the other addreffed to the legitimate heir 5 but there can be 
only one codicillary claufe, becaufe it neceffarily fuppofes* the de- 
fault of an inftituted heir, and confequently it can have no other 
objeCt than the legitimate heir. 

To whom does die teftator fpeak. When he fays, I will — I 
wijb — •] defire- — that my tejlament may be executed as a codicil ? Is it 
to the inftituted heir ? He fuppofes at the moment, that he is not 
in a condition to reap the fruit of his benefits. It is then always 
to the legitimate heir. Let him do it in exprefs terms, or by a 
general claufe, ftill he does it, both in the one cafe and in the other, 
and confequently the execution of his intention will be always 
equally inviolable. 

Let us join the authority of the laws, to the force of principle*} 
and without making a heap of citations, let us apply ourfelves, to 
a Angle text, which completely eftabliihes the maxim upon winds 
the law and our opinion is founded. Every man, fays Ulpian, who 
a codicil, ought to be confidered as if he had inftituted for 
his heirs, all thofe to whom his property would belong, after hit 
death; Paterfamilias qui teflanuntifaRionem habet , et eodicillos faceret 
ferinde haberi debit j ae ft omtus heredes ejus ejfent ad ques t legithaa 
ejus hereditas vel boaorum pojfefiio perventura ejfet. L- 3.^ de.Jurt 
Codicillo. 

- Nqthing is more clear or decifive than this law ; the force of the 
codidl confifts wholly in this, that the legitimate heirs, are 
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regarded as teftamentary heirs [a). Why fo? Becaufe the teftator 
gives them whatever he does not take away, dedit dum non adimit % 
fays die fame Vlpian elfewhere. Now the codicillary claufe makes 
area! codicil,' then its effe& is to fubftitute the heirs by blood to 
thofe by the teftament ; it is to them only then that it is ad- 
dreffed. 

Finally, if this principle could yet be doubtful, it would fuffice 
to open any interpreter of the law, without exception; we (hall not 
find any one, who has not taken it for granted, or exprefsly confirmed 
it ; but let us pafs by this multitude of authors, in order to content* 
plate only two of the greateft luminaries of the law, the one in 
Italy f the other in France , Bartolus and Cujas ; What decifion can 
be more formal than that of the former, when he fays 1 upon the 
firft law, of the Digejl de jure codicill. j (fa funt paria , relinquere a 
veflientibus ab inteJlato 9 et dicerejt non valet jure te/lamenti valeat jure 
codicillorum P It is the fame thing to charge nominatim the heirs, 
ab inteftatoi with the execution of a teftament, or to fay, if my 
teftament does not avail as a teftament, let it avail as a codicil ; 
could he more exprefsly condemn the new diftin&ion of two kinds 
of codicillary claufes ? Cujas does not exprefs himfelf lefs precifely • 
than Bartolus^ when he fays, upon the title of the code, de fidei 
cotnmtffisy that if the teftament becomes void, the jidei-cotnmiffh 
which it contains are not due from the heirs of by blood, addendum 
tamen deberi Ji ab intejlato fuccedentes rogati probantur vel rogati inteU 
ligantur ex generali et fimplici fermone tejlatoris vel ex claufula codicil* 
lari . You fee, Sirs, that this great interpreter of the law, in like 
manner with Bartolus , confiders the codicillary claufe as equiva- 
lent to an exprefs prayer, made to the heirs by blood, and that he 
would have regarded the diftin&ion which is propofed to you, 
as a paradox in the principles of law. 

It is with reluctance that we detain you, by proving fo much 
at length fo certain a principle; but as this is the capital point 
upon which all the arguments of Madame de Nemours depend, it 
was abfolutely neceffary to confirm the principle by all thefe re- 
flections, after which nothing will be more eafy than to aiifwer 
the difficulties which are oppofed to the codicillary claufe. 

Tfepfe who have defended the interefts of Madame de Nemours , 
agree that if the teftament of the Abbe f Orleans contained an ex- 
prefs prayer, addrefled to the heirs by blood, the cafe of the Prince 
de Conty would be indifputable : now we have (hewn by general 

principles, by the authority of p&ticular laws, by the fentiment* 

^ • 

(«) The EngliA lawyer will of courfc here be ftrock with the rccollc&oa of a dlre&ly' 
princific. 

«£ 
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of expofitors, that it is the fame thing to requeft the heirs by name 
an4 to requeft them in general by a codicillary claufe : where then 
can be the difficulty ? Let us however anfwer a little more at length 
the two principal objeXions,by which they would elude die power 
and efficacy of this claufe. 

We have already glanced at them in palling. 

It is faid, in thefirft place, that the codicillary claufe was only ap- 
plied to repair a want of folemnity, and not an eflential defcX, in 
the fubftance of die teftament, fuch as a failure of the inflic tio n . 

After the principles which we have eftablilhed, three very fhort 
reflexions will be fufficient entirely to deftroy this firft objec- 
tion. 

So far is it from being true, that the codicillary claufe cannot re- 
medy the eflential defeX of the failure of the inftitution, that it was 
precifely for that purpofe that it was introduced. It was only, as 
we have fo often faid, for the purpofe of fubftituting the legitimate. 
to the teftamentary heir. If the inftitution was not void, the codi- 
cillary claufe would be ufelefs, and it is now argued that it 
be deftroyed by the very circumftance which is the caufe of its 
fubfifting, and that it {hall lofe its efficacy precifely in the very calc 
' for which its affiftance is reforted to. 

Let us go further, and add, in the fecond place, that however 
flighdy we confult the principles of natural reafon, we thall agree 
that what diftinguilhes a teftament from a codicil, an infliction 
from afidei-tommiffion , is a mere fubtility of civil law, which only 
confifts in the term Heir. What is a teftament ? DireSta be redita tit 
datio. What is an univerfal fidei-commijfion ? Obliqua hereditatit 
datio. What they have both in common is a donation of the 
property of the teftator. Wherein do they differ ? In riii«, that 
the one is made in terms of command, the other in terms of requeft. 
Mow what is there in all this but a mere formality which neverthe- 
lefs, by the rigid principles of law, occafions, as we have (hewn, a 
failure of the teftament i If then it is agreed, that the codicillary 
claufe has the force of repairing the defeXs of folemnity, it muft 
be agreed, that it is fufficient in this cafe to remedy the failure of 
the teftament, founded entirely upon a rigorous folemnity. 

Finally, and this is the third rcfleXion which we oppofe to this 
objeXion, it is certain that the want of folemnity renders die in- 
ftitution Void and ihefibXual, in the fame manner as the. previous 
deceafe of the inftituted heir. Mow if they are obliged to admit* 
that when thrfe two defeXs, the want of folemnity, add the ca- 
ducity whichit induces as its confequettce, are joined together, 
the codicillary cjaufe fupports the teftament, and prevents 
its falling to the ground, what reafon can there be for its not 

repairing 
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repairing the caducity! when that is the only defeft ? What ! Shall 
it be faid, that the teftator intended that this claufe fiiould have its 
efie£l, fuppoiing the will to be impeached for want of formality! 
and that he did not ilill more ftrongly intend the fame thing, in 
cafe the previous deceafe of the inftituted heir fhould difappoint 
his reafonable hopes i But not to enter at prefent, into an exami- 
nation ofihis intention! let us! in order to diffipate even the flighted 
doubts, which may. yet remain in the mind concerning this objec- 
tion! add to all thefe reafons! the precife opinions of the expeditors 
of the law. 

What fays Cujas upon this queftion? What are the cafes, 
in which he intimates that the codiciilary claufe ought to have 
efie£t? Si teftamentum dejlituatur , Ji injujlum pronuncietur y ft rytn~ 
fatur y Ji irritum fiat y omnia qua Junt, in ttflamento fcripta y debebuntur y 
jure fidei-commifft, ab haredibus legitimise This is upon the law of 
77. S.Jilius matrem,ff. de legat . 2. Does he dop at the fingle cafe 
of want of folemnity 9 or rather what cafe is there which he does 
not comprife in thefe very extenfive terms ? A teftament which is 
abandoned, a teftament which wants folemnity, a teftament which 
is broken ( a), a teftament which is become void. Such, according 
to this writer, are the teftaments into which the codiciilary claufe 
affords an efficacious remedy ; he repeats almoft the fame thing upon 
the law, Titia, 13. ff. de inof. tejlam. he only excepts the fingle 
cafe of the teftament being inofficious, in which cafe the teilator 
being prefumed to be in a (late of infanity, cannot make either 
teftament or codicil. 

How do all the authors exprefs themfelves, whom Madame dt 
Nemours has herfelf cited upon the queftion of caducity ? Mantica 
fays precifely, ea vis ejl claufula ut fuccejfores intefiati videanter ro- 
gatu 

Perigrinus exprefles the fame thing in other terms. 

Menocbiusy in his iofithcounfel, dire&ly eftablifhes the exception 
of the codiciilary claufe, in the cafe of caducity. 

It would be infinite if we were to go through all the others, 
who have fupported this , opinion ; they are almoft as many 
as there are interpreters of the law, and we do not believe 
that there is any propofition more universally received in the 
whole fyftem of jurifprudence. It even feems, and we (hall 
only add this fingle obfervation, that Paulus intended to antici- 
pate and remove this doubt, in the law 29. $ 1. ff. qui teflam. 
fae.potejl t he examines - the effeft of thefe words, hoc teftamentum 
voto effe return, quacunque rations potent , and he decides that th? in* 

(») This txpteffion agplict to the cafe of a will becoming void, by the birth of a poft. 
tkgmttu child. 

tenticn 



Numb. XIX. J Selections from D'Aguejjeau. 5:1 

tention of the teftator was to have his teftament executed, etiam fi 
intejlatns decejftjfet. Then every thing which can caufe him to die 
inteftate, the defeft of folemnity, the previous deceafe, or the re- 
nunciation of the inftituted heir, the birth of a pofthumous child, 
every thing was forefeen, every thing was comprifed, every thing 
was included in the intentiefi of the teftator, and he was deemed to 
have provided for dll thefe cafes by the codicillary claufe.’ 

It is added, in the fecond place, and with a great deal of reafon, 
that a codicillary claufe cannot fupply the defe£t of intention; bow 
could it fubfift without fuch intention, fince it is upon intention 
alone that it is founded ? It is the mere favour of intention, 
which, contrary to the rigour of the law, produces it, fupports it, 
renders it inviolable. It was ufelefs 'to maintain fo inconteftiblc 
a principle by the authority of the learned and illuftrious God * • 
froy. 

But what confequence can be drawn from this principle againft 
the codicillary claufe ? Shall it be contended, that the intention of 
the Abbe d 9 Orleans was not in favour of the Princes m de Conty ? 
But what intention was ever more exprefs ? He requefts his mo- 
ther to render them his property ; it is true that if he had (topped 
there, an unexpected event might have interrupted the courfe and 
progrefs of his [defigns ; it is true that the death of the heir 
charged with reftitution might have dcftroyed the fidei-commijfien ; 
this we conceive is fufliciently proved ; in vain would they have 
availed themfelves of the force of his intention, if he had not made 
ufe of the only means allowed by the law, if he had not marked 
his intention to charge his legitimate heirs, with this fidei-com- 
tniffion , but he has marked it clearly by the codicillary claufe.. He 
had the power of willing it, he has willed it, and befides he has 
willed it in the form preferibed by the law, what is there then de- 
ficient in his intention that could entitle it to a perfect execution? 

If they would (till call in queftion the intention of the teftator, 
without repeating here all the reafons that have been dated to yqu 
on the part of the Prince de Conty , and which we endeavoured 
yefterday to bring before you, we (hall apply ourfelves to the only 
reafoning, to which we conceive there is any difficulty in giving 
an anfwer. Suppofe for a moment, that the teftator intended that 
which Madame de Nemours contends, to be the object of Lis in- 
tention, and let us fee if that fuppQfition is not entirely deftitute of 
probability. 

It is already certain, that if the order of difpofition which he 
eftabliftied could have taken place; he intended that the Princes 
de Conty (hould have taken his property by way otjidei-cmmiflkn ; 
but in cafe the inftituted heirs (hould previoufly die, we muft fup- 

pofe 
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pole with Madame de Nemours, that he no longer intended that the 
fucceffion Ihould pafs to the Princes de Conty , that is to fay, that 
this is not the courfe and order of degrees preferibed by the tet 
tatort that this courfe and order is a real condition, and a condition- 
fo neceflary, that the defedi of it may render the fidei-commiflion 
ufelefe, and annihilate the whole of his difpofition. 

Let us at prefent develope this idea, and endeavour in a few 
words, to render it intelligible. 

What is it then that the Abbe eT Orleans intended ? That if the 
Comte de St. Pol , or Madame de Longueville could take the fuccef- 
fion they Ihould render it entire to the Princes de Conty ; but if 
both the one and the other Ihould die before him, the Princes de 
Canty Ihould be deprived of the fucceffion, and this at the very 
time when by the codicillary claufe he was charging his heirs by 
blood with the execution of his laft intentions in dcfc& of the tef- 
tamentary heirs. 

It is as if the teftator had faid, I charge my teftamentary heir to 
reftore my effedts to Mevius •, but if my heir fhall die before me, 
I will that my effefts (hall be left to my legitimate heirs. 

Now what can be more abfurd or inconceiveable, than fuch an 
intention? The inftituted heir was a medium, an obftacle, a kind 
of dam, which fufpended and retained the courfe of the teftator** 
benefits, that were ready to pour on the fidei-commijfary , and be- 
caufe this medium can no longer fubfift, becaufe this obftacle is 
removed, becaufe this dam is broken, the fource of the teftator*s 
liberality (hall all at once be dried up, he lhall lofe fight of the 
objedt of his tendemefs, becaufe that objeft is brought nearer to 
bis view } he regarded him when at a diftance, he ceafes to regard 
him the moment that there is nothing to feparate them. 

1 Let us put this reafoning in a ftill clearer point of view ; the or- 
der of inftitution, the order of the writing is the image and proof 
of the order of the afFe&ion and intention of the teftator ; this being 
fuppofed, who was the perfon chiefly regarded by the Abbe d’ Or- 
leans f The Comte de St . Pol : who fucceeded next in the order of 
ftffis&ion i His mother * next follow the Princes de Conty ; and 
^finally, in the fourth degree, the heirs by blood, whom he might 
ftill deprive of his eflfefts, by a long courfe of fubftitutions, but 
whom he is fuppofed to have taken into confideration in die co- 
dieilhfry claufe. 

Hfe has then preferred the Princes de Conty to his heirs by blood, 
nudhehaS preferred them at a rime when he hoped to have two 
httim who mit to take before them, and it is fuppofed that at a 
rtate Wben tbere is no perfon to precede them in the affe&ion of 
the teftator, he has excluded them, in favour of thofe whom he 
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has only contemplated after them, that is to fay, iri favour of his 
legitimate heirs. He preferred them to his heirs by blood, when 
they only held a third jank in the order of his difpofition j he eeafes 
to prefer them upon their attaining the firft. 

This then is the point to which his intention, according to the 
conftruftion of Madam tie Nemours , is reduced. I will that the 
Princes dc Canty pall take my fucceffion t provided another perfon precedes 
them therein ; but if no other perfon precedes them % I will that they 
Pall be no longer intitled to the quality of heir , and Heave my property 
to my legitimate heirs ; 

If fuch an intention cannot be probable, if all the fteps that have 
been taken to come at this interpretation are fo many impoffible fup- 
pofitions, if they are full of darknefs, contradiction, and abfurdity, 
what conclufion can we make, but that the intention of the tef- 
tator is exprefs, that his will is certain *, and confequently that this 
is the very cafe in which the codicillary claufe ought to have efFe&, 
fmee it was only invented in order to lend a hand to the intention 
that was in danger of failing by the rigour of the law. 

Let us here refume the courfe of our. principles. There are two 
forts of codicils, the one addrefled to the inftituted heir, the other 
to the legitimate heir ; but there is only one kind of codicillary 
claufe, becaufc that can have no other objeCt but the heir by blood. 
Reafon, the law,- the expofitors, all concur in eftablifliing that this 
claufe is eflentially, and in its nature, the prayer of a dying man 
to his legitimate heirs. Its favour, its force, its authority is 
fo great, that it can repair not only the defeft of folcmnities, but 
may even come in aid of the failure of the teftament. There is 
nothing but the defeCi of intention which it cannot fupply, but 
never was there an intention more clear than that which appears 
in the prefent caufe. Then the codicillary claufe ought to be con- 
fidered as a deciiive argument, removing all the difficulties 
which might arife from the queftion of caducity. 

Notwithftanding the chain and connection of thefc propofitions, 
two objections have yet been made, the one ancient, the other 
novel, which it is proper to fatisfy before we conclude what relates 
to this part of the caufe. 

The firft is, that codicillary claufes have no effeCt in our laws, 
becaufe, in fa£t, all our teftaments are nothing elfe than real , co- 
dicils. 

The fecond, founded on the authority of fome laws, in which it 
is faid, that if a teftatpr, fuppofing Himfelf to have only one- legi- 
timate heir, charges him with any fidei-commijfa ; thefe do not 
oblige the new heir, who may appear after his death, but they will 
be reduced to a«moiety, which only falls upon him. who is charged 
Vol. II. Mm by 
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by name by the teftator, from which it is concluded that as the 
Abbe d' Orleans i having two heirs, the Comte de Saint Pol , and Ma- 
dame de Nemours , has only charged one of them • cxprefsly with 
the fidei-commiffion , the other (hall be difcharged from it. ■ 

The firft obje&ion might be plaulible, if it was propofed by the 
Prince de Conty s but it is lurprifing that the defeudcr of Madame de 
Nemours fhould have thought it poffible to adduce it as a rcafon on 
his fide of the caufe. 

It is true that codicillary claufes are. unknown, or rather that 
they are abfurd in a codicil, and coniequently, that our teftaments 
are nothihg mpre than real codicils. But in the firft place, the quef- 
tion here relates to a teftament made in a province governed by 
the general written law. This anfwer might fuflice. But let us 
go further, and fliew, that the confequeucc to be deduced from 
this reafoning wj>uld be dire&ly contrary to the interefts of Ma- 
dame de Nemours • * 

Let us grant to thofc who adduce this argument every thing 
they require : the codicillary claufe has no effeft upon codicils, all 
our teftaments are codicils, the very teftament we are examining 
can only be regarded as a codicil ; but what will be the conclufion 
that may be expefted from all thefe fuppofitions ? Surely the fol- 
lowing, according to all the principles of law. If it is a codicil, there 
is no inllitution of ail heir, the a£t not being fufccptible of that 
operation. If there is no inftitution, then all the diredt difpofi- 
tions become oblique, then the inftitution of the Comte de Saint Pol 
and Madame de Longueville becomes a fidei-commiffion ; if it is only 
regarded as a fidei-commiffion^ then it is of the fame nature with the 
difpofition in favour of the Princes de Conty . If it is of the fame 
nature, there is no need of recurring to the converfion of a fidci- 
CQtnmiffary fubftitution into a direft fubftitution 5 if this converfion 
is ufelef9, if the inftitutions and fubftitutions formed by the tef- 
tament are all of the fame kind, then by a neceflary confcquence, 
admitted by the counfel of Madame de Nemours themfelves, the 
interruption of degrees cannot defeat the laft fubftitution $ then 
whoever is fubftituted to the fecond heir, is confidered as fubfti- 
tuted to the firft, then the difpofition has not failed, then the tef- 
tament fubfifts by itfelf \ and in effe&, when it is faid, that it would 
be abfurd to admit a codicillary claufe in a codicil, it is not be- 
caufe it is contrary to the fpirit and nature of a codicil, but becaufe 
it would be fuperfluous and redundant. If the whole effedl of it is 
to make a codicil of a teftament, why fhould it be added to that 
which is a codicil, and can be nothing elfe 5 it would be a derifory 
difpofition for a teftator to fay, I ygil that my codicil fhall avail as 
a codicil. 
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Nothing further is neceflary to confirm the truth of what we 
obferved in the outfet, that this reafon is offered quite out of place* 
that it would have a great degree of plaufibility in the mouth of 
the Princes de Conty> but in that of Madame de Nemours , can only 
ferve to form an invincible argument againft her. 

Let us finilh in a few words, every thing relative tb this quef- 
tion, by the anfwer which we think ought to be given to the laft 
obje&ion ; and wljich has only been propofed in two papers, that 
have been placed in our hands within thcfe two days. 

Let us retrace, in the firft place, the nature of the laws upoil 
which it is founded. A man who fuppofes himfeif only to have 
one heir, and who, notwith (landing, has two, makes a codicil 
by which he charges the only heir whom he is apprifed of, with 
a fdei-commijjion ; after his death there appears a fecond heir, it is 
demanded in the firft place, if he can be fubjedted to the perfor- 
mance of the fidri-commiJfiGn , as to the part and portion which be- 
longs to him ; it is next demanded, if the co-heir, whom the tef- 
tator has exprefsly charged with a fid£~commi([ion % is fubjeft to the 
whole or only to a moiety. 

Upon the firft qucftion,P/j/j«;a«does not doubt but that the new 
heir, who isabfolutely unknown to the teftator, fliould be difeharg- 
ed; the fecond queftion he confiders more difficult, but upon prin- 
ciples of equity, he is induced to adopt the opinion that the fidei - 
commiffioti ought to be reduced to a moiety. 

We do not examine at prefent, whether this interpretation has 
not more fubtlety than folidity, whether it would be received 
aniongft us, and whether there would not be a greater degree of 
reafon in conclufions dire&ly oppofite. In a word, whether 
it ought not to be decided, that as the teftator intended to charge 
with a fidei-commijftoni the heir whom he knew, it ought not to be 
prefumed that he would be ftill more difpofed to have charged the 
other whom he did not know, and that it is difficult to conceive* 
that he would have cut off, in favour of an unknown perfon, a 
moiety of the legacy which he gave to the fidei-commijfary . 

Without combating preemptions by prefumptions, and effacing 
one colour by another, let us take it for granted that the interpre- 
tation of Papinian is the only one that is juft, the only one that 
is equitable, the only one conformable to the principles of law* 
We confefs that, even upon thi 9 fuppofition, it is not eafy to divine 
what confequence can be deduced from it, for the decifion of thi9 
caufe. 

There is fo great a difference between the one cafe and the 
ether, that it is aftonifhing how it ihould enter into the mind of 
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any body, to make an application of it to the teftament we are flow 
examining. 

What is the reafon upon which Papinian , and after him Cujas, 
found their determination ? It is only upon the ignorance of the 
teftator, cum exiftimaret ad folam confcbrinam fttam bom perventura • 
It iseafy to perceive the principle of this dccifion. 

Fidei-commijffd are only fuppovtcd by the intention, which is 
their life and foundation. Now it cannot be fuppofed, that the 
teftator had any intention in refpeft to a perfon of whom he had 
no knowledge, and whom confequently he could not believe to be 
his heir. Perhaps he would alfo have diminiflied his charges 
upon the fucceffion, if he had feen that it would be divided among 
feveral perfons. His intention is uncertain, and in order to afiure 
the perfeft execution of the folei-commi/fion, it ought to be certain. 
In a cafe of doubt, the heir is to be favoured ; and as the mind of 
the teftator cannot be certainly known, they come as near as pof- 
fible to the fpirit of nature and the law, which incline in favour of 
the heirs by blood. 

Let us fee, however, whether this principle has any application to 
the prefent cafe. Is that ignorance which is fo decifive, or which 
is r&ther the only principle upon which Papitiian founds his de- 
cifion, to be found in this caufe ? Shall it be faid, that the Abbe 
£ Orleans was ignorant of the number and quality of his heirs, 
that he erred, cither in fa&, by fuppofing that Madame de Nemours 
was not his filter, or in law, by perfuading himfelf that his 
filter was not as nearly related to him, and as capable of fuccfceding 
hifli, as his brother. 

This is not all, it not only cannot be prefumed that he did not 
know his real heirs, it may even be demonltrated to be impoflible 
that he could have any perfon in view in the codicillary claufe, 
except Madame de Nemours . 

Let us follow up our firft ideas; the codicillary claufe is a prayer 
addrefled to the legitimate heirs, and the Abbe d 9 Orleans had only 
three of this quality, the Comte de Saint Poi, Madame de Longue* 
villc , and Madame de Nemours. He addrefles himfelf to the two 
firft, in the inftitution, he charges them by name, with the 
commiffion in favour of the Princes de Conty, he addrefles himfelf, 
to the laft, by the codicillary claufe. Why fo ? Becaufe one of 
the principal cafes, for which that claufe is added, is the caducity 
of the inftitution ; that is to fay, the previous deceafe of the two 
inftituted heirs. Then there is one cafe, in which he fuppofes 
that the tv/o firft heirs will not be in a condition to liften to his 
prayers, and to obey his dire&ions ; and notwithftanding that lie 
ftiU continues to fupplicate and to make himfelf be heard. To 
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whom then can he addrefs himfelf, if he has no other^bjeX than 
his legitimate heirs, and two of thefe are fuppofed to be dead ? 
Is it not evident that he mud only have in contemplation the third, 
the only one who exifts, that is to fay, Madame de Nemours , and 
confequcntly that flic is, as we have already obierved, almoft no - 
minatim charged by the teftator. 

After this we (hall not anfwer feveral objeXions fimilar to thofe 
we have already examined ; for inftance, that which is deduced 
from teftaments that are void for palling by a child, in which it 
is properly decided* that the codicil lary claufe cannot have any 
cffeX, but upon the principles which we have already eftabliflied, 
that is to fay, becaufe it is fuppofed in this cafe, cither that there 
was no will, or if there was one, that it was unjuft. Here the wili 
is certain, here the will is juft, the power of the teftator and his 
will go together, and equally fupport his difpofition. 

In lieu of going into all thefe ufelefs queftions they might have 
introduced two others, which would have a much greater con- 
nexion with the real nature of the teftnment. 

The one wotfld have been, whether the Prince de Canty was 
not obliged to have waited for the death of Madame de Nemours, 
before he could inftitute his demand ; and wc flumld have thought 
upon this queltion, that a fidei-commtffion , of which the performance 
is not exprefsly fufpended by the teftator, is a prefent jidei-commif- 
fan, and may be demanded immediately upon the deceafe of 
the perfon making it $ and befidcs, that even if it were not de- 
mandable until after the death of Madame de Nemours, it would 
ftill be a prefent right in the Prince de Canty , and that he might 
demand the confirmation of it by all the ways capable of main- 
taining it, fo that the delay may not prevent his difeufling the 
queftlon, by the examination of witnefles. 

The fccond queftio* is, whether Madame de Nemours would 
not at lead have a right to the deduftion of the fourth part, on 
account of the Trebellian portions ; but this queftion would have 
appeared to us to be premature ; it relates to the execution, and not 
to the validity of the title, and at prefent we are only inquiring 
into the validity. 

Such, Sirs, are all the refleXions which we have confidered it 
our duty to make upon this firft part of the caufe, that is to fay, 
upon that which relates to the title of the Prince de Conty. They 
are reduced to the fingle propofition, that the rigour of the law 
would have rendered the inftitution void, and confequently havo 
defeated the jidei-commiflion, if the codicillary claufe had not given 
jit * favourable fuccour and fupport. 
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Let us noyr proceed to the titles of Madame de Nemours, let ua 
fee whether they derogate from thofe of the Prince de Conty , and 
whether the tell ament upon which he founds his title, not having 
failed in itfelf, is not at lead revoked by the ads which follow* 
pd it. 

The -firft of thefe zGts is the donation ; the fecond, the tefta* 
ment of the 26th February, 1671. 

We (hall not eiilarge at prefent upon what relates to the firft, 
it might furni<h matter for a long diiTertation 9 which would confift 
in examining in what cafes a donation revokes a legacy, or zfdei- 
commiffion , and whether there is any diftin&ion between particular 
fidei-commtfltons and univerfal fubftitutions. We (hall only obferve 
in general, that.it would feem very difficult to fupport, at the fame 
time, an univerfal donation and an univerfal jidei-comm[[[ton , having 
different objefts. It is true that the donation was only of prefent 
property, and the fidei-commiflion included future ; but on the other 
fide, we fee that in the donation, the Abbe d'Orleans ftipulates for 
a right of return in favour of Madame de Nemours, after himfelf, 
and'confequcntly, it feems that the Princes de Conty had ceafed to 
be the objeft of his afFe£tion and his bounty. 

Without enlarging upon this queftion, we think it ought to be 
decided upon the fame faft of infanity, by which they impeach 
the teftament that immediately followed. If that a£t is the work 
of z perfon deftitute of reafon, the donation has the fame defe£t, 
there being only three days interval between them. If the Abbe 
was in a Hate of fanity at the time of making the teftament, he 
was likewife fo at the time of the donation. If he was in a ftate 
pf imbecility, at the execution of the fecond of thefe a£ts, he wa$ 
fo likewife at the making of the firft a , and as they only offer to der 
(troy the laft a£t, which evidently revokes the firft teftament, upon 
the fingle ground of infanity, let us enter tfpon this great and im- 
portant queftion, which is more difficult than all we have hither- 
to examined, which is truly worthy of the attention of the public, 
and ftill more worthy of the regard of juftice herfelf. 

The general capacity of doing a£ts is founded upon a natural 
law, that of making a teftament is the effeft of a civil law, which 
affords to mankind a kind of confolation foy their mortality, by per- 
mitting them to revive, as it were, in the perfons of their fuccef- 
fors, and procure themfelyes an image and a (hade pf immortali- 
ty in along fucceffion pf heirs, who may be a lading monument of 
fhe wifdom and bounty of thecteftator. 

And as the capacity of every man is eftablilhcd upon both the 
one and the other of thefe laws, there are two kinds of caufes which 
may deprive him of it ; the one founded ypon a natural reafon, 
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which 1 is alone fufficient to annihilate or fufpend the power of the 
teftator ; the other, although eftablifhed likewife upon a natural 
reafon, requires the authority of the civil law to deftroy that liber- 
ty of entering into engagements and making difpofitions, which 
the law gives to every perfon after a certain age. 

Thus, for inftance, the law depriving perfons in a (late of fury 
" or imbecility of the faculty of making a teftament, is a law pure- 
ly natural, and does not require the aid of any pofitive law. Not- 
withftanding the filence 'of legiflators, it will be always true that 
a man deilitute of underftanding cannot make a valid difpofition. 
As long as reafon (hall fubfift among men, the confent of all na- 
tions will authorize this maxim, and by a neceffary confequence 
of this principle, it is manifell that, even before any interdi&ion, 
a madman is abfolutely out of the itate which is requifite to 
make a valid teftament. It is not the authority of the magiftrate, 
it is that of nature herfelf, which pronounces his interdidlion ; the 
judge does no more than declare it, but it is eftabliflied, indepen- 
dently of his miniftry, from the commencement of the infanity. 

It is not the fame with regard to a prodigal. Although the 
caufc of his intcrdi&ion is founded on a natural reafon, which 
does not fuffer the deftiny pf a family to be placed in the hands of 
a man, who only poffeffes his property to deftroy it, and who only 
ufes it to abufe ; yet as this reafon does not produce an abfoluu 
incapacity, it is neceffary that natural law fliould be confirmed by 
civil ; and until the minifiry of the judge has determined the date 
of the prodigal, he may {kill enjoy, the liberty which is common to 
all men. 

This difference, which does not require to be proved, is clearty 
dated ift the fird and fecond feftions of the Inditutcs ; qtiibus non 
eft permijfnm facere t ft amentum . 

A madman, fays Jiftinian , from the moment he is in that con- 
dition, cannot make a teftament any more than an infant 5 the one 
has loft his judgment, the other has not yet attained it ; teftamen- 
tum facere non poffunt impuberes % quia nullum eorum aniini judicium 
eft; item y furioft , quia mente carent . 

But a prodigal only lofes this power, from the time when 
he is deprived of the adminidration of his effeds ; prodigus cm 
bonorum fuorum admtniftratio interdifta ft> tejtamentum facere turn 
Potejl ; fed id quod ante fecerit quam interdiElio bonorum fuorum ei 
fat , ratum eft. 

What is the natural confequqpce to be deduced from this firft 
principle, the truth of which is xecognifed by all the doftors, who 
have written upon thefc fubje&s ? When it is pretended that a 
fC^aiqent is null, on account of the incapacity of the perfon mak« 
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ing it, it is ijeceffary to diftinguifti between a madman and a 
prodigal. 

With regard to a prodigal, if the teftament is prior to the in- 
terdiction, his difpofition cannot be impeached. It would be in 
vain to offer any proof that the caufe of his interdiction, that is, 
his prodigality, his diflipation, and the diforder in his affairs 
exifted previous to the teftament, fince even if all this were efta- 
bliihed, jhe teftament would ftill be fafe j however certain they 
might be, they might ferve as the foundation of an interdiction, 
but could not operate as fuch in themfelves. 

On the contrary, when the queftion relates to the teftament of 
a madman, although it was made before his interdiction, the caufe 
of the teftamentary heirs is not yet fecure j and fince the ftate of 
madnefs mult neceffarily precede the interdiction, which is only a 
declaration of it ; and as the madnefs is in itfelf fufficieut to de-* 
ftroy the teftament, it is competent to offer a proof of this faCl ; 
the reafon is evident ; it is the faCt, the madnefs itfelf, which as it 
were pronounces the interdiction. 

In a word, prodigality, however certain it may be, docs not fufhee 
to render the prodigal incapable. Madnefs, if certain and evi- 
dent, is a complete interdiction in itfelf. 

Hence it arifes that in regard to the one, a proof by witneflls is 
VfjcCtcd, becaufe the interdiction in the cafe of the prodigal, is 
more a matter of law than of faCt ; and as it can only be eftablifli- 
cd by a judicial fentence, it can only be proveef by the fentence 
itfelf \ whilft on the other h^nd, in the cafe of a madman the in- 
terdiction is more a matter of faCt than of law, and confequently 
it may be proved by all arguments, which are received to 
eftablilh the truth of faCts, of whatever nature they may be. 

Thus, in regard to prodigals, theTe is only one kind of inter- 
diction ; which is that pronounced by the judge, but with regard 
to a madman, there is as it were a double interdiction and a double 
incapacity, the one natural and the bther civil ; and although the 
firft is neither fo folemn nor public as the fecond, it is nevertheless 
the moil ftrong, or rather it is the only real one, fince the fecond 
pnly follows and imitates the firft ; and the magiftrate feems only 
tp interpofe his judgment, in order to join the authority of the law 
to that of nature. 

The fecond interdiction, which we call civil, can only be proved 
by writing, that is by the judgment itfelf, which declares rather 
than forms it ; the firft, on the contrary, can rarely be proved by 
writing, and confequently it may and ought to be proved by 
witneffes. 

If this firft principle, drawn from the cpmparifpn we have made 
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between a madman and a prodigal, is oppofed on account of its 
being impoflible to admit fuch proof, without attacking the firft 
elements of the law and of the ordonnances which do not fufFer the 
authority of written afts to be impeached by parol evidence; 
we confider it to be eafy to anfwer this objeftion, by a diftinftion 
equally folid with the firft, and which we aflume as a fecond prin- 
ciple that cannot be called in queftion. 

There are two things to be confidcred in all kinds of afts, and 
spoft particularly in teftaments. 

The firft is. the fubftancc of the aft, the difpofitions which k 
contains, and we may add its form and folemnity. 

The fecond, is the capacity of the perfon executing it ; in a 
word, we either confine our attention to the aft confidered in it- 
felf, or we contemplate the perfon who has figned it. 

When there is nothing before us but the aft, when there is no 
queftion but of the truth of what it contains, then it may be ad- 
mitted as a general rule, that parol evidence cannot be admitted 
in oppofition to what is contained in an authentic aft, and that for 
two reafons ; firft, the common maxim, that parol evidence can 
never be put in competition with written, when the queftion re- 
lates to a matter which may be the fubjeft of a written aft; and 
fccondly, becaufe the proof is perfeft by the aft ilfelf. 

Thus for example, when they have omitted to fpecify upon a 
teftament, that it was read a firft and fecond time ; diftated, &c. 
(///, rtluy nomine t dicle , &c.) it would be to no purpofe to demand 
a liberty to prove that all this had been aftually done, bccaufe 
public utility requires that the proof of a faft of this kind ihould 
not be fought for elfewhere, than in the teftament itfelf. 

But when they do not ftop at the fqbftance and folemnity of the 
aft, when they call in queftion the power, the capacity, the con- 
dition of a teftator, who can contend, that nothing but the aft it- 
felf can be a legitimate proof of this ? Shall it be faid that when a 
queftion is made, whether a man was a major or a minor, at the time 
of entering into an engagement, you (hall only confult the aft itfelf 
which he has executed, and if he there makes a falfe declaration, 
(hall he be bound by that falfehood, becaufe it is written in an aft ? 
Shall you not rather feek in the public regifters, for the proper 
proof of the faft in queftion ; and if thofe are loft, (hall not the 
minor be admitted to prove even by parol evidence, that he was 
fuch at the time of entering into the contraft ? 

In a word, no two things can be more diftinft and feparate than 
the truth of the aft, and the capacity of the party executing it ; the • 
one is certain, inc&nteftible, proved by the aft itfelf ; but with re- 
gard to the other, tjie aft fuppofes it, and does not prove it, unlels 

' it 



5M APPENDIX. [Numb. XIX. 

it ftiatt be faid that the notary is the judge thereof, and that, although 
be is no more than the inftrument, the organ, the interpreter of 
the teftator, he is neyerthelefs to decide upon his ftate and ca- 
pacity. 

But if this proportion cannot be fuftained, if your judgments 
have permitted a proof of the incapacity of a teftator, even where 
the notary has fet do.wn, that he was of found underftanding, what 
ought we to decide in the prefent cafe, where thefe words do 
not occur, and where the notary only fpeaks of the foundnefs of 
body, and fays nothing of that of the mind ? Although no con- 
fequence might be drawn from this omiflion, to raife a preemp- 
tion of infanity, for all the reafons that have been dated to you \ 
it ferves neverthelefs to remove the feruple which feme authors have 
had, where the notary has declared that the teftator was of found 
mind and underdanding. 

But not to dwell upon a fa& of this quality, let us return to 
the. train of principles which we think ought to be edablidied 
for the decifion of this fecond part of the caufe. 

The tedament, confidered in itfelf, is not ’their a proof of the 
capacity of the tedator, the notary is not a judge of it, and how 
ihould he, as he only fees the tedator for a moment ? C;in he 
penetrate, in an indant, into the bottom of his heart and the fecrets 
of his foul ? Folly and wifdom are equally invifible, if confidered in 
themfelves* they are only difeovered by words and external a&ions, 
and thofe a&ions are frequently fufpended for a much longer time 
than is neceffary for making a tedament. 

Let us conclude then, fince the capacity of the tedator is as it 
were an extrinfic fa&, and foreign to the a Q: itfelf, of whicli the 
notary cannot be the judge, that the tedament alone is not fuf- 
iicient to exclude a proof by witnefies ; bccaufe, in a word, it is 
not precifely the ai£l which is attacked, but the perfon of the tef- 
tator, and if the tedament is attacked, is it only indire&ly and 
confequentially. 

ft was perhaps with reference to the proof of this capacity of 
the tedator, that the firft Roman laws required fuch fcrupulous 
folemnities in the execution of tedaments ; it was «not folely to 
render them more authentic, that they required them to have the 
Whole Roman people as witneffes. It was alfo to render the ca- 
pacity of the tedator entirely certain by the tedimony of all his 
fellow citizens, who would have dood up’ to oppofe the aft of 
the teftator, if they had not rccognifed his fanity and capacity. 

But after teftaments became fecret and domeftic, and as the 
prefence of two' notaries, or qf one notary and of two witnefies 
is Sufficient with uq to reader them authentic, it cannot be faid 
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that fo fmall a number of witneffes, who do not know the teftator* 
and who are perhaps (till lefs known by him! {hall exclude the ad* 
million of a more folemn and perfeft proof. 

When once the condition of the teftator is juftly doubtful* it if 
proper that a great number of witneffes, who may be heard with 
refpeftto a fa ft of this kind* (hould fupply what it left (hort in the 
aft itfelf, and that they {hould, after the death of the teftator, do 
what the whole Roman people, in witneffing the teftament, former- 
ly did in his life, by proclaiming aloud themadnefs or fanityof the 
teilator. 

All the doftors have unanimouily followed this opinion, and 
not one has been cited who has offered to combat it. 

Your judgments have confirmed it upon many occafions, as they 
have been obliged to admit on the part of Madame de Nemours . 
But they contend, and we believe with juft ice, that it ought not to 
be taken as a fettled maxim, that proof by witneffes (hould never be 
refufed. 

The diverfity in your judgments upon this fubjeQ will be fuf- 
ficient to cftablifti the real maxim that ought to prevail in the 
decifion of thefe queftions. There arc judgments which admit it, 
and that is fufficient to (hew in general, that fuch proof is often ad- 
miflibie *, there are others, which rejeft it, and confequcntly (hew 
that it is not always admiflible. 

Let us then afliime it as a certain truth, upon which perhaps we 
have been too diffufe, that it is in general a perverfion of maxims,. 
to contend that parol evidence ought to be rejefted, on account of 
the common rule contrnfcriptum teflimonium non-feriptum tejlimonium 
non admittitur . 

Such were the principles that we had the honour to propofe to 
you in the caufe of Bonvalet^ and it was only on account of par- 
ticular circumftances, that we thought it would not be proper to 
?llow a proof by witneffes, of the infanity of the teftator. 

Let us examine then the particular circumftances, and the im- 
portant prefumptions which in this caufe are oppofed to thefe ge- 
neral maxims. % 

We may diftinguifti two kinds, the one are derived from the 
teftament itfelf, the other from the contrafts and other afts, which 
precede, accompany, and follow it *, but before we enter upon this 
examination, it will be proper to make an obfervation which is ge- 
neral and common to all thefe prefumptions. 

You are not now called upon &> decide what was the real Hate 


pf the Abbe d* Orleans when, he made his teftament, you are not 
obliged to pronounce upon the proofs alleged on the one part, or 


ft!) the other, whether to prpyc hi* £uuty or infapitjr » that is not the 
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ftate of the caufe. If * you were under the neceflity of pronouncing to 
day upon the validity of this fecond teftament, if you could neither 
exped nor hope for any further elucidation of the fads which are 
doubtful, obfeure, and equivocal in this caufe, then you would not 
have to look for what was certain, but muft fatisfy yourfelvcs with 
that which appeared leaft doubtful ; for want of a clear and evident 
truth, it would be neceflary to take up with a glimmering appear- 
ance of it ; not being able to find convincing proofs, you would be 
reduced to the neceflity of looking for conjedures, and under the 
impofiibility of certainly difeovering the true, muft reft fatisfied with 
the probable 5 but fo far arc you from being in that fituation, that 
permiflion is demanded to bring proofs of an infanity, which was 
complete, glaring, and generally known to all who approached the 
Abbe ^Orleans . 

Thus on the one fide, it feems fufficient for the party requiring 
to be let into his proofs, if he can fhew that the caufe is doubtful 
and obfeure, if he can combat fads by* fads, if he can weaken 
the proofs, extenuate the prefumptions, diminifh the force and 
weight of the inductions and conjectures that are oppofed to 
him. 

If he can go fo far as to (hew, that all the arguments on the part 
of Madame de Nemours are not invincible, that the ads, the letters, 
the conduCt of the Abbe ^Orleans , in a word, that all the circum- 
ftanpes of the caufe may be interpreted in his favpur, not indeed 
in a manner ahfolutely decifive, but at leaft capable of balancing 
the interpretations of Madame de Nemours; we cannot, without in- 
juftice, withhold from him a proof, which only tends to affine the 
prefumptions of the one party or the other, to fortify their argu- 
ments, and to give to the tf uth that character apd evidence which 
it at prefent wants. 

On the other fide, it is not fufficient for Madame de Nemours , 
to (hew that her arguments have more/or ce than thofe of the Prince 
de Cotity , that her prefumptions are ftronger and her conjectures 
more probable. That would be fufficient, if you were obliged to 
decide the caufe as it at prefent (lands, but (he muft further (hew, 
that her proofs are of fuch a nature that they exclude all proof 
or prefumption jto the contrary, that it is impoffible to explain, or 
even to fuppofe, the fads adduced by her, without concluding 
certainly, invincibly, inconteftibly, that the Abbe d* Orleans enjoyed 
a full liberty of mind \ and that it would be ufelefs to admit a proof 
of his pretended infanity, fince fuch proof would not only be 
impoffible but is already repelled, by the force aud evidence of 
the arguments of Madame de Nemours . 

Without doing (hat, fhe may render.. the papfe dqubtful, ob- 
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lcure, uhcertain, but Ihe will not render it more favourable for 
herfelf; on the contrary, it feems that Ihe will thereby labour rather 
for the Prince de Contyi han againft him. This doubt, this obfcurity, 
this uncertainty, is precifcly what ought to induce you not to con- 
firm at prefent, the firft will in favour of the Prince de Conty, but 
merely to allow him to go into a proof by witnefies. 

Sucfi, Sirs, is the only point, to which this caufe is at prefent re- 
duced ; fuch is the rule by which, we think, it will be proper to 
judge of the prefumptions that we are now to examine. If they 
exclude all reafonable doubt, we may conclude at prefent that it 
will be proper to reject the proof. If they leave yet great room for 
doubt, if the arguments of Madame de” Nemours herfelf become 
prefumptions againft the fanny of the teftator, then we arc clearly 
of opinion, that the natural effc£t of fuch doubt is to infpire a wifh 
for enlightening it, by a proof which will be equally, juft and 
neceffary. 

After having made this firft refle&ion, which applies equally 
to all the prefumptions that we are to examine, let us enter firft, 
into thofe which are borrowed from the teftament itfelf. 

This teftament, you are told, bears die marks of the perfect ca- 
pacity of the teftator ; the wifdom and favour of his difpofition 
are invincible obftacles, infuperable barriers, to the pretenfions of 
the Prince de Conty . 

The wifdom is allowed ; there is neither obfcurity, nor fingula- 
rity, nor contradi&ion in any of the claufes of this aft ; he re- 
wards his domcftics, he gives the remainder of his fortune, to the. 
Comte de St. Pol his brother ; could reafo.i and wifdom themfclves 
have made a more judicious difpofition ? 

The favour of this difpofition is not lefs certain, it only tends to 
reftore things to their natural ftate; what can be more favourable 
than a return to the common difpofitions of the law *, the law it- 
felf, which gives the property to the neareft relations, is not more 
wife or favourable than this teftament. 

If the heirs by blood are fometimes admitted to a proof by wit- 
neffes, in oppofition to a teftament which deprives them of a fuc- 
ceflion deftined for them by nature,, it is unprecedented to extend 
this privilege to ftrangers; luch arc the preemptions which Ma- 
dame de Nemours borrows from the teftament, amftvhich, by their 
importance^ deferve to be examined with attention. 

It mull be agreed that the wifdom of a teftament is, without 
doubt, a very ftrong preemption, of the fanity of a teftator. _ It 
was upon the authority of this prefumption, that the fenate of 
Rome formerly confirmed a teftament made by a perlon in a ftate 
of i nfinit y; becaufe there was nothing unreafonable in liis difpofi 
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tion. They fairly prefumed that it was made in a lucid interval, 
and they forgot the certain raadnefs of the teftator, in contemplat- 
ing the good fenfe of the teftament. It was upon a limilar colour 
that the emperor Leo, the philofopher} decided in his 39th Novel, 
that the teftament of an interdided prodigal ought to be executed, 
provided it contained nothing unworthy of the chara&er of a man 
of prudence. 

But however favourable this preemption may be, it has not thofe 
chambers which are neceflary to form an invincible prefumption, 
capable of excluding all proof to the contrary ; .there is no law 
which precifely authorizes it, and befides it is founded upon a fa£k 
which has not an eflential and neceflary connexion with the fani- 
ty of the teftator. Upon what is it founded i Upon this Angle 
reafoning, the teftament is wife, therefore the perfon that made it 
is fo likewife ; but it always remains to examine who it was that 
made it, whether it is the real produ&ion of the teftator, or 
whether it may he fufpefted that any other has had a hand in it. 
In a word, before you prove the fanity of the teftator by the tefta- 
ment itfelf, you mull begin by eftablithing that the teftament was 
made by the perfon whofe name it bears, and this the teftament 
alone can never prove. 

What then is the force, what is the natural effeft of this pre- 
fumption? So far from excluding proof, it is this prefumption itfelf 
which eftabliihes the neceflity of it, fince if the teftament contained 
difpofitions that were abfurd, impoflible, extravagant, no other 
proof is neceflary to deftroy it. 

If proof is neceflary, it is principally where the difpofition of the 
teftator contains nothing contrary to reafon, and all the favour of 
this prefumption is reduced to obliging the perfon who contefts 
it, to prove the infanity of the teftator ; whereas if the teftament 
itfelf rofe up againil its author, if it was the firft witnefs of the 
weaknefs of his mind, it would be for the teftamentary heir to 
prove the laniiy of the teftator. 

This diftinftion is clearly marked by two prccife laws, which 
eftablifti the principle that we have propofed. 

In the one, the difpofition of the teftator was palpably abfurd, 
he commanded liis heirs to throw his alhes into the fea ; it was 
demanded, whether the heir fhould be obliged to accomplifii this 
condition, to which the jurift anfwered, that they ought to beginwith 
examining whether the teftator was in his fenfes, when he impofed 
upon his heir a condition fo contrary to the dilates of piety : but that 
if the heir could diflipate this fufpicito by folid proofs, he ought 
to be admitted to the fucceflion without being obliged to obey 
this abfurd direction. Hoc prius tnfpickndum eft ne hom> qui talm 
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tonditionem pofuiU neque compos trends effet. Igitur , ft perfpicuis 
rationiius h*c fufpicio amoved pot eft t nullo mode legitimus heresde here- 
dilate controverftam facit feripto heredu L. 27. jf. de condiu in- 
JHtut. 

In the other, on the contrary, a father had made a fenfiblc dlf- 
pofition, which his fon could only impeach on the ground of in- 
fanity. The emperors/ Dioclefian and Maximian , fubjeXed him 
to the neceflity of proving this faX $ adfeverationi tua mentis cum 
compotem fuijfe negantis jidem , adejfe probari convenit . L. 5. cod. de 
codiciL 

Let us add to thefe reflexions and authorities that, notwithftand- 
ing thefe reafons, it would perhaps be difficult to attack the tefta- 
ment of the Abbe d' Orleans by parol evidence, if this difpofltion had 
been olographic. 

The prefumption would then be entirely in favour of the fanity 
of the teftator, we fhould fay, as in the cafe of Bonvalet % where 
we found this important circumftance, that it is difficult to con- 
ceive a perfon who has loft his underftanding, to have fufficient 
patience, docility, and fubmiffion, to write with his own hand a 
teftament, containing a long train of difpofitions. Although it 
might perhaps be dangerous to decide in general, that proof of in- 
fancy ffiould never be admitted againft an olographic teftament, 
which contains nothing inconfiftent with fenfe and reafon, it mult 
be at leaft confcfled, that this proof fhould only be allowed very 
rarely, and under very particular circumftances. 

But does the queftion here relate to an olographic teftament, 
as in the cafe of Bonvalet , and a teftament in which the teftator 
made a kind of inventory and exaX memorial of his property, to a 
teftament bearing the manifeft figns of intention, of fanity, of ca- 
pacity ? We have here nothing but his mere fignature, it is the 
only part which the a X itfelf proves that he had in it, the reft is a 
prefumption which may be combated and frequently deftroyed by 
other preemptions. 

Thus all who have examined the force and authority of this 
conjeXure, which is derived from the good fenfe of the tefta- 
ment, have entered into this diftinXion. Even thole who 
have been cited on behalf of Madame de Nemours , that is to 
fay, Mantica and' Boerius , regard the good fenfe of the tefta- 
ment as a mere prefumption, which, to make ufe of their expreffions, 
rejidt onus probandi in adverfarium % and the only principle which 
we can follow upon this fubjeX,,becaufe it is the only one that is 
equally fupported by reafon and authority, is included in this pro- 
pofition. 


Either 
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Either the teftament contains wife and judicious difpofitions, 
which induce a prefumption of the fanity of the teftator, and then 
it is for the party impeaching it f to prove that he was in a ftatc of 
infanity at the time of making this difpofition. 

Or on the contrary, the teftament itfelf induces very ftrong fuf- 
picions of weaknefs and derangement, and then it is incumbent on 
the inftituted heir, to fupport his title by proving the fanity of the 
teftator. 

Without adding any thing further upon this firft point, let us 
proceed to the favour of the inftituted heir, and examine if it is 
more capable, in its principle, of precluding the demand of the 
Prince de Conty . 

We may in the firft place afk whether it is true* that you have 
to decide between the Prince de Conty on the one fide, ahd an heir 
by bl&od, inftituted in the teftament of the Abbe d'Orleans , who 
unites in her perfon, the choice of the teftator with the deftination 
of the law, and in this double character is entitled to particular 
favour, on the other. 

Is it the Comte de St . Pol who propofes this argument ? He 
would doubtlefs have united thefe two qualities. He would have 
been heir by the law of nature, and alfo by the law of the teftator. 
But he died a long time before the Abbe d y Orleans , and with him 
expired that favour, which was particular to himfelf. Madame de 
Nemours has not fucceeded to that prerogative which diftinguiflied 
the Comte de St. Pol from every other heir by blood. She was 
not appointed by the will of the teftator, and if the laft teftament 
ihould operate to her advantage, it is only on account of the claufe 
which revokes the firft 5 (he can only be confidexed here, as a 
legitimate heir who would deftroy one teftament by another, by 
{hewing that the Abbe dl Orleans died without a teftament, and 
confequently that the fucceffion belongs to her. 

Thus this favour towards the heir by blood, which is fo much 
Telied upon, is the fame thing with the prudence of the teftament ; 
and the argument is precifely the fame with that which, we have 
juft examined. It could only have a different character in the 
mouth of the Comte de St. Pol . 

But fuppofe he had propofed it himfelf, and that he had pro- 
pofed it with that double favour which would have been peculiar 
to himfelf ; would it have been fo efficacious as is contended on 
die part of Madame de Nemours ? 

We might fay here, that it is furprifing that fo imperious an 
argument was never forefeen either by Menochius in his treatife 
on Prefumptions, or by Mantica in his treatife on Conjectures for 
the interpretation of laft Wills \ and that it has not been found pof- 

fible 
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Able to find out any authority, in fupport of what is dated as fo 
infuperable a bar. We may even alk thofe who allege it, what* 
is the reafon of thi9 filence ; we may add, in order to put this dif- 
ficulty in a (till clearer point of view, that nothing is fo common 
with thefe authors, as the general and ordinary preemption, in 
favour of the heirs by blood. Thus for indance, in order to ex- 
amine the force of a derogatory claufe, they inquire what is the 
quality of the heirs indituted in a tedament, where this 
claufe is not contained $ and fome of them go fo far, as to have it 
implied, if the heirs by blood are appointed by the fecond tef- 
tament. 

We might adduce an infinite number of fimilar examples, and 
after this obfervation we might always afk, why this prefumption, 
which is fo common, fo natural, fo favourable, has been fo gene- 
rally overlooked by all the writers upon the fubje& ? 

What can they anfwer, without intirely rejefting the principles 
of reafon, except that there are no two queitions more different, 
than the will of a tedator and his capacity i in the fird, a perfonal 
favour towards the heir may be urged with fuccefs, and as that is 
greater with refpeft to heirs by blood than others, it is a circum- 
dance which may be fairly adduced to demondrate the force and 
efficacy of the tedator’s intention. In the lad, on the contrary, this 
favour is impotent, and this circumdance is ufclefs t becaufe before 
you examine what was the will of the author of the tedament, and 
what ought to be the jud interpretation of it, you mud begin 
by edablifhing that he had a will ; that he was capable to will, to 
difpofe, to ordain. Now this capacity is abfolutely independent 
of the name and quality of thofe who appear to have been the 
objc&s of his difpofition. When the only quedion is as to the de- 
gree of will, it may eafily be prefumed that it was dronger in 
favour of the heirs by blood than of drangers. But when you are 
inquiring into the exidence of a will, then the favour towards the 
heirs cannot form any infuperable prefumption, becaufe it is evi- 
dent, that though you may fupply in favour of the heirs by blood, a 
defe£t of expreffiou or folemnity, nothing can ever repair, even with 
refpeft to them, an abfolute defe£k, an entire abfence of will. 

But let us go further, and judge of the truth of this maxim, by its 
confequences. 

If it was once received into praftice, that you ought to decide 
upon the fanity or infanity of a tedator, upon a principle of favour 
towards the heirs whom he appear* to have chofen, what incon- 
venience, what abufe would not the public have reafon to appre- 
hend in future* refpe&ing the tedaments of perfons of doubtful 
capacity ? Will it be difficult to lend the aid of another’s will to a 
• Vol. II. Nn man 
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man whom the txcefs of difeafe, the approach of death, or a fettled 
infanity have deprived of the ufe of his own? Will there be 
wanting means to compofe with art, a wife and judicious dirpoG- 
tionVto which the teftator, either from ftnrprife or weaknefs, has 
contributed nothing but his fignature ? And if any one of the 
legitimate heirs is inftituted in this teftament, in vain will the laws 
have decided, that a perfon deftitute of underftanding is incapable 
of didating an inviolable law to his pofterity j in vain will natural 
reafon have inftru&ed all men, that infanity is a fad which can 
hardly ever be proved except by witneflfes $ to reafon and to law, 
they will oppofe the objedion, that the teftament is wife, and that 
there is an heir by blood, the principle of favour to whom fhall 
fupport the whole of the difpofition. 

Let us even admit that this argument might be confiderable, if 
there was only one teftament* 

But the cafe here is very different, the teftator has made a former 
teftament, in which he had inftituted heirs, not lefs favourable 
than in the laft > the Comte de St . Pol was as much appointed in that 
as in the fecond, Madame de Longueville was next to him, and 
finally, the Princes de Conty . 

The principle of favour then is equal on the one fide and on the 
other. If Madame de Nemours pretends, that the laft teftament 
ought to be fupported merely on account of the name of the Comte' 
de St. PoI % the Prince di Conty may anfwer, that that name is at the 
head of the firft teftament, and that the favour is augmented by 
the name of Madame de Longueville, alfo heir by blood and mother 
of the teftator. If it is faid, that the heirs indeed were equally fa- 
vourable, but that they had more intereft in the.fubfiftcnce of the 
laft teftament, becaufe by that the Comte de St. Pol was not 
charged with any fubftitution ; it is on the contrary precifely for 
that reafon, that the firft teftament is the more favourable of the 
two. 

The firft e'ffed of this fubftitution is to appoint Madame dr 
Longueville, and to join, as we have faid, the principle of perfonal 
favour towards her, to that for the Comte de St. Pol. 

The fecond is to tranfmit the property to the Princes de Conty * 
and might not the teftator, who faw that Madame de Nemours had 
no children, and that even if Ihe Ihould have any, they would not 
bear his name, naturally wifli that his property ihould belong to 
Princes, whole illuftrious name would fo well accord with the 
fplendour and dignity of his own ? 

If then the fecond teftament is more favourable than the firft* 
with regard to the intereft of the heirs by blood } the firft is more* 
favourable than the econd, by the wifhea and inclinations of the 
5 teftator 
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teftator * and in this conflict of oppolite favour, (hall it be allowed 
that the favour of the lieir is fo great, as to be abfolutely triumphant 
over that of the teftator ? And under what circumftances ? At a 
time, when you are not inquiring in a cafe of doubt, which teftament 
ought to be preferred, but are only to decide whether it (hall be per- 
mitted to remove this doubt, to diflipate thefe clouds, to throw 
light upon a caufe which is obfcure, doubtful, and uncertain. 

In {hort, without going into any longer diflertations, this que£ 
tion fee ms to be precifely decided by the laft law,^I de injuflo 
rupto . A teftator had made a teftament by which he had in- 
ftituted ftrangers, as his heirs. He fell into a ftate of infanity; 
and broke the tables of his teftament, tabulas (i teftamenti ) incidit ; 
the heirs by blood maintained that the teftament was de jure re- 
voked, the inftant the teftator himfelf had lacerated it $ the inftitut- 
ed heirs contended that the teftator had fallen into a ftate of in- 
fanity, and made this laceration in one of the paroxyfms of his fury; 
the jurift decided, that if the fad was fo, the teftament was not 
revoked. 

You fee then, Sirs, that the preemptions which refult from the 
aft itfelf, may very well impofe upon the Prince de Conty , the 
neceffity of making the proof which he demands, but can never 
debar him from the right of doing fo. 

Let us examine, however, whether the other prefumptions, which 
are as it were exterior to the teftament itfelf, are inconteftible proofs 
of the fanity of the Abbe d* Orleans, and let us always remember 
the important refle&ion with which we fet out, that in order to 
give thefe prefumptions the chara&er of certainty which is nccef-, 
fary, they are not only to be fuch as are probable, but they muft, 
at the fame time, be fufficient to exclude all reafonable and legiti- 
mate doubt. 

In order to examine them more diftin&ly, permit us to make 
a fuppoGtion, which may throw confiderablc light upon this laft 
part of the caufe. 

Having confidered the indu&ions drawn from the teftament it- 
felf, let us fuppofe, for a moment, that this teftament now flood 
alone, detached from the other a^s which accompany it, deftitute of 
their affiftance, and without any other fupport than it* own good 
fenfe and favour. And let us fuppofe, that under thefe Ctocum- # 
ftances, the Prince de Conty had offered to prove, both by writings 
and witnefles, the imbecility and weaknefs of the teftatoA mind* 
would the decifion of the caufe in that .cafe be very difficult ? 

We obferved at the outfet, that it would be proper to diftingutlh 
three periods in the ^ life of the Abbi d? Orleans , a firft period of cer- 
tain and undifputed fanity, which terminated a (hort time afterhis* 

Nna emancipation ; 
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emancipation *, a fccond period of infanity proved, admitted, per- 
petual, ending only with his life, and this fecond period, by the 
confeffion of Madame de Nemours herfelf, beginning about the 
month of Oflober, 1671 ; a third period, full of darknefs and ob- 
fcurity, interpofed between the other two ; it is this interval be- 
tween faulty and madnefs, which Madame de Nemours would add 
to the period of fanity, and the Prince de Conty , to that of mad- 
nefs. 

And after having diftinguifhed thefe three periods, we fhall ob- 
ferve, that whether we confider what preceded this doubtful inter- 
val, or dire& our attention to what followed it, it will be difficult 
not to conceive violent prefumptions capable of authorizing, and 
even in fome degree of anticipating a proof by witnefles. 

And what would thefe prefumptions be ? 

We ihould reprefent to you at firft, a man who, according to the 
language of Madame de Nemours herfelf, had received from nature 
a limple mind, low inclinations, a particular humour, a fordid 
avarice, a levity, an inconftancy,an inftability, which could only be 
fatisfied by continual journies, equally ufelefsto himfelf, andincon- 
fiftent with the dignity of his birth. A man reducing himfelf by 
a vile contemptible intereft to the Hate of his fervants, who only 
bore the name of Longueville , in order to difhonour it in every 
place where he was carried by his inconftancy, and who, doing 
juftice upon himfelf, relinquilhcd that great name of which lie was 
unable to fupport the dignity, in order to afl'ume the unknown 
name of Meru ; a man who entered into his Noviciate with the 
JifuitS ) and who relinquiflied it almoft immediately afterwards; who 
engaged in holy orders, again it the opinion of and in oppofition to 
his mother, who thought him incapable of fo facred a function. 

Let us continue the portraiture of his character without add- 
ing a (ingle trait that does not proceed from the hand of Madame 
de Nemours herfelf, either in her defences, or in the pieces (lie has 
adduced. Let us join then to thefe marks of a natural weaknefs 
of mind in M. de Longueville , what you have been told refpeCting 
his firft teftament, that he did not know whether hia fucceffion 
would belong, after his death, to his relations or his friends. This 
point appeared lb confiderable to thofe who propofed it, that they 
are'not content with mentioning it in their pleadings, but have 
alfo included it in their printed papers. This is not all, for how 
would they have you confider the firft teftament ? Asa fuggefted 
teftament, which could not be ihe produ&ion of a mind fo Ample 
as that of this Abbe £ Orleans. Sometimes it is MadarmiJeUe des 
Vertusy fometimes it is the Sieur Trouillart , who caufed him to 
make it ; but it was never the Abbe (TOrleafis who made it himfelf. 

If 
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If you believe the defender of Madatfie de Nemours , you muft diC. 
tinguifh two different parts in this teftament, the preamble and the 
difpofitions. The preamble, full of ignorance and deranged un- 
demanding, as the teftator Hectares that his principal motive was 
to prevent the fuits which his fucceflion might occafion between his 
relations and his friends ; the difpofitions, which are the work of 
an enlightened jurift, perfectly well acquainted with the nature of 
fubftitutions, and in this partition of the* teftament, whatever is full, 
not only of error but extravagance, is aferibed to the Abbe d*Or ■- 
leans ; and that part which is a work of confummate prudence and 
good fenfe, is regarded as the efFeft of extrinfic fuggeftion. 

To proceed, how have they juftified before you, the difgraceful 
favings of the Abbe d* Orleans ? The abfurdity and indignity of all 
his journies ; the obfeurities and degradations that appear in 
his letters ? There is no anfwer upon which they have fo much 
relied, as a comparifon between the period of his firft and of his 
fccond teftament. Is this to juftify the Abbe d* Orleans , atone of 
tliefe periods, or rather to accufe him in both, if not of a complete 
infanity, at leaft of a great weaknefs of mind, which, in a man of 
this quality, is not very far from imbecility ? 

Let us continue to mark ,the chara&er of the Abbe d' Orleans > 
as it has been traced on the part of Madame de Nemours 
herfclf. 

Scarcely was the Able d 9 Orleans emancipated, when an affair of 
importance to him ‘was agitated, the payment of his mother’s 
portion 5 at a confutation of the relations, they give him power 
to trail fa with her upon certain conditions; and at the very 
time they are making thefe preparations, when they are prefenting 
a requeft to the parliament in his name, for the completion of this 
objeft, we fee him ftart off, upon a (udden, on an unmeaning 
journey ? We do not dwell upon his avarice which appears 
throughout. After having ftaid nine days at OrleattSy twelve at 
Tours y and about as long at Saumur, without defign, and without 
utility ; after having run over fome provinces fituated on th c Loire, 
he takes the refolution of returning to Paris , in the carriage of 
Angers ; he takes the ordinary rout, he arrives at Gue de Lore , a day’s 
journey from Paris , there he finds a valet of the Comte de St . Pol; 
and we fee 1 him immediately returning upon his fteps, with fo 
much precipitation, that they could hardly find three horfes for 
him and the two domeftics who followed him ; the reft of his 
family continue their route, and arrive at Paris ; and during' thiaf 
time he returns to Orleans, he there ftays thirty-eight days to- 
gether in 4 common inn, living upon 40 fols a-day, and if he leaves 

N n 3 It, 
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it, it is for the purpofe of embarking, on the 29th of December^ oa 
the Loin, 

What important affair obliged him to expofe himfelf to the 
ngours of winter, and the peril of navigation, at fo inconvenient 
a feafon ? The defire of feeing the city of Tours> which he had 
already feen, where he had fteid 12 days, and which he had only 
left the 23d of September , about two months before ? He (lays 
there 10 days, and returns at laft to Parish on the 15th of 


We do not dwell on all the circumftances of thefe joumies, 
but how can they explain that fudden and unexpe&ed change, 
which induced him to quit the route for Paris to return to Or- 
leans i to pafs there 38 whole days, to go afterwards to Tours ? Was 
it his bufinefs, or curiofity? But hitherto they have neither been 
able to difeover the one, or to render the other probable. 

Can any other caufe then be imagined for this change, than a de- 
rangement of mind i n the 4 bbe d 9 Orleans , or a precaution of his 
family, who avoided as much as they could • letting him appear 
in Paris without neceffity ? And becaufe they mud wait two 
months for his majority, (a period of which you will obferve in 
* the fequel, that they took advantage as foon as it arrived,) there 
is reafon to prefume that hi 3 family found he was returning too 
foon, and left him at liberty to trace back his former fteps, in or*, 
der to get through the time, until age, rather than reafon, would 
render him capable pf entering into contrails. 

• If we do not fuppofer one or the ptlier pf thefe reafons, the fail 
of Gue de Lore appears inexplicable ; it is ufelefs to (top and ex- 
amine, which is the more probable. It might, perhaps, be difficult 
to prove that the caufe of this unexpe£ted return was a real mad- 
nefs, a frenzy, a wildnefs of mind which nobody could controul \ 
becaufe there is little probability, that if things had come to that 
extremity, fo iliultrious a family would have left the Abbe for 38 
days at Orleans without his principal officers, as is proved by the 
accounts. But if this firft reafon is npt fufficiently cftabliQicd, 
yet can imagine no other than the fecond ; and this valet of the 
Comte de $t. Pol , whom the Abbe dt Orleans met at Gue de Lore , an<} 
at the fight pf whom he difappeared, makes us very reafonably pre- 
fume, that he brought feme order of the family, which was the oc- 
pfion of the prompt departure of the Abbe d 9 Orleans. 

Let it not be faid in anfwer to fo important a fa£fc, that there is a 

E ’ "el circumftance in the joturney of the former period; for 
s that the anfwer is not advantagous to Madame de Nemours , 
as we have already laid, we do not find any fuch example in all the 
accounts of that period* We fee indeed* that the Abbe d 9 Orleans , 
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in running ovfer a province, returns many times to the fame dty* 
but his having taken the refolution of returning to Paris , having 
followed for do leagues, the ordinary route in a public carriage, to 
within one day** journey % of Paris , and then, all at once, changing 
bis de(ign,fetting off at the light of a domeftic of the Comte de St . 
Pot, in an equipage fo .little fuited to his quality of prieff and Duke 
de Longuroilie, hiring horfes at one place, and chairs at another, 
this, once more, is a thing of which we have no example in the 
whole courfe of his former journies. 

Reprefent to yourfelves then, Sirs, a man of this chara&er, in 
every thing that precedes the time which we have called a doubtful 
interval, between fanity and infanity, but join to it every thing 
which followed that fame interval, and what do you then perceive? 
Two things equally evident* The one is the madnefs, the im- 
becility, the fury of the Abbe d y Orleans . The other, the uncer- 
tainty of the time when it commenced. 

The fir It cannot be at all doubted, and is the fecond lefs 
certain ? 

Nothing can fix the commencement of the infanity, if wc look 
at the caufe, without reference to the written documents. 

Every thing which Madame de Nemours alleges to ascertain it, 
renders it (till more uncertain. 

She makes ufe of the memorial prefented by Madame de Longue - 
ville, (he alleges the authority of the relations \ let us examine 
whether either the one or the other of thefe proofs is fuflicient. 
Let us take the very terms of the memorial of Madame de Longue - 


ville \ flic dates to the king, that the Abbe £ Orleans , her fon, 
feven or eight months after his tutelage was complete, and his 
attaining his majority, having taken different journies into diftant 
countries which had altered his health, he was not in a condition 
to adminifter his affairs. 

We cannot help obferving here, the uncertainty, the embarrafC. 
ment, the obfeurity of thefe expreflions, which feem at firft as 
favourable to the Prince de Conty as Madame de Nemours , for if 
die madnefs commenced feven or eight months after the tutelage 
Was finiflied, the teftament fupported by Madame de Nemours falls 
within the fatal period which is indicated by this memorial. The 
tutelage was finiflied by the emancipation, which was on the azd 
of July, 16701 the teftament .is of the 26th of February , 1671, 
it is then within the feven months ftated in the memorial. 

If on the contrary, we only begin to compute from the day of 
the majority, die Abbe £ Orleans was not really in a date of in- 
fanity, until the month of Augujl or beginning of September, 

ifyh 
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Thefe two dates are mutually contradiftory and deftruftive of 
each other. 

But let us even fuppofe, which indeed is the more pflJbable, 
that Madame de Longueville intended to refer to the laft, then 
Madame de Nemours , who borrows her authority, will not agree 
with her; and confequently this authority will only ferve to render 
the commencement of the infanity (till more uncertain. 

At what time does Madame de Nemours contend that the Abbe 
d 9 Orleans fell into a ftate of infanity? It was, according to her, 
in the month of OElober* 1671, that upon going -from Strajburgh , 
to Sarrebourg , an unexpected accident, a. fudden fright, extinguiih- 
ed for ever the light of his reafon. At .what time, on the contrary, 
does Madame de Longueville fix it, according to the explication 
which Madame de Nemours gives to her words ? feven or eight 
months after the iath of January , 1670, that is to fay, the be- 
ginning of September at lateft. Suppofe the eight months to be 
complete, the time would end on the 12th of September , and con- 
fequently one of the letters, which Madame de Nemours adduces 
to prove the fanity of the Abbe d 9 Orleans* was written during the 
time of his infanity, that is, on the 18th of September . 

There is nothing then more uncertain in this caufe than the 
eflential point, that is to fay, the commencement of the infanity. 

The report of the relations furnifhes a ftill weaker conjecture 
upon this fubject. 

It is true, as you are told, that they make ufe of the expreflion 
prefent infirmities* but they have not t^ken notice that the expreflion 
is ufed at two different times, in the month of January , and in the 
month of March . If the word prefent is taken ftriCkly, and we admit 
the fine fpun inference which they offer to draw from it, it would 
follow that the relations have contradi&ed themfelves, as they make 
ufe of the fame term at two different times ; and if the word prefent 
in the report given in March , excluded all the time that was pad, 
they could not have made ufe of it in the month of January pre- 
ceding. But it is clear that this term does not imply any ex- 
cluflon of the paft, as we cannot doubt the infanity of the Abbe 
d 9 Orleans* from the time that he was confined by the order 
of the king, which time goes back fo far as the month of October* 
1671, and confequently, this expreflion is not fufficient to fix and 
precifely determine the time of die commencement of the infanity, 

It is added that there are fome bf the relations who fay in con- 
firmation of their opinion, that the Abbe i Orleans committed fome 
irregular a&ions in Germany , then he had not committed any be- 
fore, a falfe conclufion fimUar to the former, a weak and trifling 


»prefymption. 


But 
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But not only is every thing wanting, which can certainly fix the 
commencement of the infanity, we may add, that natural reafon 
Efficiently (hews that we cannot juftly fix it at the time, when the 
Abbe d? Orleans was put in a date of confinement. 

It is uncertain how far it will go back, hut it is certain, even 
now, or at lead it* is more than probable,, that it mud go further 
back than that. 

Who can believe that upon the fird indication of folly, they 
would have proceeded at once to fuch an extremity, witfi regard 
to a perfon of the name and birth of the Abbe ^Orleans ? 

Nothing but an impoflibility, of concealing this melancholy 
fpeftacle from the eyes of the public, or a want of prudence and 
good fenfe, could oblige a family to take the painful refolution of 
proclaiming at once its grief, and its lhame. 

Can the one or the other of thefe ever be aferibed to fo illuf- 
trious a family, as that of the Abbe d* Orleans ? Shall it be faid, 
that means were wanting to defer fo painful a difclofure, that they 
could not do that, which every day is done by private individuals, 
in the mod obfeure families ? Could they not by a fecret and ' 
domcdic judgment, have confined him for a time, in one of their 
country manfions ? 

Shall it be contended that perfons as much elevated above the 
generality of mankind, by the extent of their underdanding, as by 
the grandeur of their birth, would not have thought of taking fo 
reafonable a precaution, as waiting for a delay, which could not 
be otherwife than falutary 5 that they would have wanted prudence 
or counfel, upon an occafion when the fentiments of nature would 
fupply the place of prudence, and where natural tendernefs alone 
is fuperior to the wifed counfels. 

If neither the power nor the will were wanting upon this oc- 
cafion, to the illudrious relations of the Abbe d* Orleans j can the 
public doubt, but they would have deferred as long as it was pof- 
fible to throw an indignity upon him, the difgrace of which 
would in fome degree recoil upon themfelves, and that nothing 
but drift neceflity, and the defpair of ever efFeftuating a cure, 
would have induced them after every delay, to recur at lad 
to the authority of the king, to avow the misfortunes which had 
happened to them, and to obtain from him a letter de Cachet , for 
the confinement of the Abbe d' Orleans? And let it not be. faid, 
that this wa$ done, withou t exciting any notoriety (eclat). Can -any 
thing be more doleful for perfons*of this rank, than to be obliged 
tp apprife the king himfelf of their calamity Couid fuch an order , 
be carried into execution without the public being informed of \t $ 
and could they, flatter thezgiflves that a whole mpnadery wpjf$ld 

7 jwijpefc 
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witnefs in filence the madnefs and imbecility of a perfon of 
this rank; the moil formal interdiction is lefs notorious than fuch 
a vemedy ; one who is under an interdiction often retains a per- 
fonal liberty ; they do not even confine ail who are in the condition 
of imbecility. This Severity is only ufed againft fuch as are in a 
ftate of fury. 

Let us combine then all thefe circumftances 5 let us rec&l then 
every thing which. has preceded that doubtful interval, between 
fanity and infanify \ the chara£ter of the Abof s mind, his journeys, 
his extravagant cSnduA, let us join what followed it, and above all 
the important remark, that we have nothing as yet to fix the com- 
mencement of the infanity, that on the contrary every thing feems 
to concur in fupport of the preemption, that it commenced long 
before its difclofure to the public by the detention of the Abbe 
et Orleans, and after that is it poffible to doubt, under all the cir- 
cumftances, if nothing appeared but the teftament itfelf, that a 
proof by witnefies ought to be allowed ? 

If any doubt could be entertained of that, it mud at the fame 
time be decided, that fuch proof can never be received ; that what- 
ever prcfumption may be alleged, the teftament alone will be its 
own defence, and deftroy before hand whatever may feem adapted 
to oppofe its execution. 

But if this prefumption is equally abfurd and untenable ; if the 
public has a fubftantial intereft, to oppofe the fuppofition of tefta* 
ments ; if the law can never lend its power to a madman, or give 
the chara&er of a legislator to an ideot, it muft be alfo agreed, that 
there never could be a ftronger ground for the admiflion of proof, 
than under the circumftances to which this caufe is reduced, where 
wc muft fee, (which cannot be too often repeated, becaufe it is the 
decifive point in the caufe,) on the one hand, the indifputable ex- 
jftence of infanity, and pn the other the abfolute impoffibility of 
fixing the commencement of it by any other proof than the dc- 
politions of witnefies. 

It remains then only to examine, whether what accompa- 
nies this teftament, can change the ftate of the caufe and fupply 
its deficiencies, that i$ to fay, can inconteftibly prove that the 
infanity had not eommenced at the time when the teftament was 
made. 

We (hall reduce thefe circumftances to three principal heads, 
die folemn a&s paffed by the Abbe f Orleans, his perfonal conduit, 
the judgment and approbation of his family. 

We may in the firft place make tyo general obfervations, upon 
all thefe circumftances. 

Firft, it is a felf-evidenttruth 3 th fanity or infanity ate twoqnai 
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lities of the mind, equally inyifible with the mind itfelf, and as we 
do not know the minds of other men, except by their words, or 
their exterior aftions, neither can we difcover in any other manner, 
the difpofirions of Ac fame mind. 

But amongft the aftions, which are as it were' the natural figna 
of the affeftion of the foul, there are two kinds, the one fb 
perfonal, fb attached, fo inherent, fo clofely united to the perfon, 
that it is impoffible to fuppofe them to be his without recognizing 
his fanity and capacity. 

Thus, fpr in (lance, let a magiftrate have exactly fulfilled all the 
duties of juftice ; Id him have exercifed all the funftions of his 
ftation publicly, wifely, conftantly, can it be doubted that in fuch 
a cafe he has fufficient judgment and underftanding to make a 
teftamentary difpofition, and could any parol evidence be allowed 
in anfwer to fo ftrong and infuperable a prefumption ? • 

It would be the fame with any other public funftion, exercifed 
at the time of making the teftament. The nature of thefc func- 
tions does not permit the aftion of the perfon who fulfills them, 
to be fupplied by the miniftry of another. 

But there are others, of a direftly oppofite kind, which may be 
the aft of another's will, and in which the perfon doing them may 
be merely pa Hive. 

Thus, for inftance, in the cafp of a contrail, it may be often con- 
tended that the party contributed nothing but his (ignature, the 
reft may have been fupplied by the counfel, the aid, the miniftry 
of another ; in a word, there is nothing in fuch an aft confidered 
merely in itfelf, which is neceflarily and certainly produced by tba 
mere will of the perfons executing the inftrument. 

The fecond reflection which is only a confequence of the firft, 
is, that there is a great difference between contracts and teftaments; 
the law fuppofes the one to be fo appropriate to the perlons ex- 
ecuting them, that the defeft of his will can never in any manner 
be fupplied, whereas the others do not require an equal degree of 
diferetkm, of underftanding, or even of intention. 

On the.part of Madam de Nemours, they have denied this dif- 
tinftion between the capacity which is neceflary to make a contraft, 
and that which the law requires for a teftament. It is regarded 
not only as a novel diftinftion, but as one which is contrary to all 
Ac principles of law. 

But fo far<is it from being novel or unjiift, that wq think it may 
belaid to be as ancient as the fyftdm of jurifprudence itfelf, and 
Aat without it, it would be impoffible to fuftain fevecal of the moil 
juviolable laws. 

Yfz (hall not attempt at prefcot to prove it by a long enumera- 
tion 



540 


APPENDIX. 


[Numb. XIX. 

tion of all the cafesj . in which it is clearly eftablilhed ; we (hall 
only mention two, which are known to every body, and demon- 
ftrated in an invincible manner. 

No' body is ignorant that even pupils beforethe age of 14, may 
make a valid contraA, provided it is with the alTent of their tutor. 
We do not fay, that the tutor can oblige himfelf in their name, 
we fay, (and it is a principle known to all, who have only read the 
Inftitutes of Juftinian ,) the pupils might oblige themfelves with the 
aflcnt of their tutor, yet they could not make a teftament. 

But not to travel out of the French jurifprudence, can any body 
doubt, that contra&s made by minors are good in themfelves, that 
they produce a legitimate obligation, and that until they are de- 
ftroyed by letters of rcfcilTion, they are to be executed as a£ts paired 
by perfons of full age ? They may engage their property by all 
kinds of contra&s ; the laws of the church, and the (late, regard 
them as capable of effectually contracting the mod important, the 
mod folemn, and the mod inviolable of all engagements, fuch as 
marriage, and religious profeflion. Yet at the time that it is per- 
mitted to them to difpofe not only of their goods and their for- 
tune, butalfo'of their perfon and condition, the fame law declares 
them incapable of difpofing of their effcCts by tedament. 

Let us add to this fird example, another proof of the fame dif- 
tin&ion, which is not lefs certain dr lefs convincing ; a perfon may 
engage by the minidry of a procurator, and when the procuration 
is general he fo completely adopts the credit of the perfon in whom 
he confides, that, without knowing it, without exprefsly intending 
it, he enters into all kinds of obligations ; but can any body contend 
that it is poflible to make a tedament by procuration i And 
whatever confidence a tedator may repofe in the probity, and un- 
derdanding of his counfel, could he fubferibe to a law not made 
by himfelf ? 

The teftament, if you pleafe, {hall be wife, reafonable, full of 
juftice and equity; the teftator (hall even have approved it before 
hand, by permitting' his counfel to make it; the difpofition is null, 
becaufe a teftament ought to be not only a judicious a&, it ought 
effentially and neceffarily to be the production of the judgment 
and reafon of the teftator himfelf. 

This is not then one of thofe fubtle diftinCtions repugnant to 
natural reafon, and only fupported by the mere authority of 
pofitive law. 

We might fay, that although it is written in every law, it is 
a law previoufly ordained a law by reafon itfelf, and therefore it 
is univerfally received whenever there is any idea of jurif- 
prudence. 

But 
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But what is the natural* difference, which produces this dif- 
t indion between contrails and teftaimerits ? We conceive there 
is no great difficulty in refolving this queftion. 

It is effential to human fociety, -that there ihould be contrails. 

It is not neceflfary that there {hould be teilaments ; never was 
there a community fubfifting without the aid of fome engagement. 
There were many which for a long time refufed their citizens 
the authority of making teilaments. The foundations of civil 
fociety, of commerce, of police, of government, would be overturn- 
ed, if it was rendered difficult to contrail engagements} on the con- 
trary, the fociety, the commerce, the government of Hates, might 
fubfift without teilaments. 

The faculty of contracting is conformable to natural law, to the 
law of nations, to civil law. 

The liberty of making teilaments is an invention of the law of 
nations, authorized by civil law, but appears contrary to the law 
of nature, which, by death, deprives a man of all the rights that he 
could exercife over his property. 

Contrails are always favoured, teilaments are often the reverie, 
and never was there any jurifprudence, in which that propoiition 
was more true than the law of France. 

Such are the natural charaders, which diilinguih contrails 
from teilaments, ihall we then be furprifed if the laws have per- 
mitted mankind to difpofe of their property, more eafily by a con- 
trad than a teftament ? 

IU a contrail the ilighteil capacity is fufficient, becaufe it is 
conformable to common right, and befides fome reliance may be 
had, in the integrity of a perfon with whop it is made } the party 
may take counfel and (ign without precifely knowing the extent 
of- his engagement, by reafon of the confidence which he places 
in the probity, the underilanding and experience of thofe whom 
he confults. 

But in a teftament, it is neceflary that this underilanding, this 
experience, this capacity, Ihould belong to the perfon who makes 
it. It is not indeed forbidden to a teftator to ule the alliftance of 
counfel} but fuch counfel only regards the form of the ad, and 
not the fubftance. It is for the teftator to think, to deliberate, to 
'examine, to confult himfelf, to interrogate himfelf, in one word, 
to will,: the lawyer only gives him his advice, in order to lend 
to his thoughts the expreffions of the laws, and to join the exterior 
form to the' matter and fubftance; of the ad, which ought to be 
produced by the foie will of the teftator. 

After having made thefe general refledions upon contrads, and 
other adions, by which the faulty or infanity of a teftator -may 

he 
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be proved, let us examine what ia the inference that may be 
drawn from the different a&s which were executed by the Abbe 
{Orleans. 

Recolle&, if you pleafe, all the dreumftances of time and man* 
ner, in which theft inftruments were executed. 

THE TIME. 

z. The majority of the Abbe {Orleans, which he attained on 
die lath of January 1671 \ the firft a& is of the 16th, on the re- 
turn from that journey upon which the incident of Gue de Lore 
took place. * 

2. The whole interval of time in which he executed zi ads, 
from the 15th of January, to the 6th of March , is only two 
months and ten days. He feems to have only returned for the 
purpofe of executing them. He had fcarcely arrived when he 
‘ figned the firft ; he had fcarcely figned the laft, when he fuddenly 
departed. 


THE MANNER. * 

We may confider them at firft, in general, and afterwards ex- 
amine them in particular. When we confider them in general, 
the firft glance will be fufficient to fhew, that they all tend to two 
different objects. 

The one to regulate whatever might relate to Madame de Longue- 
mile. 

The other entirely to ftrip the Abbe {Orleans. 

The firft of thefe defigns was executed by the tranfa&ion of the 
16th of January , and the contra&s for the annuities accompanied 
it^ in which we fee the Able giving away 4000 livres, and relinquifh- 
ing feveral eftates for the payment of Madame de Longueville. 

It may be alfo faid, that it was executed by die tranfa&ion with 
the Prince de Condi, which only regards the payment of the ar- 
rears of die portion. 

Finally, it was executed by the donation to the Comte de St. Pol, 
in which there are three important claufes, that relate folely to 
the intereft of Madame de Longueville. 

The firft, is die obligation impofed on the donatary, to execute 
all the a&s which the Abbe had pafled with his mother, for the 
payment Of her portion. 

The fecond, die obligation of confirming the difcharge which 
he had given her for the furmtere, and jewels contained in die 
inventory. 

The third, the obligation to difcharge her from an account of 
die tutelage. 


The 
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\ 

The fecond defign, to wit, that of {tripping the Abbi d' Or leant 
of all his property, appears manifeftly: 

I* In the univerfal donation. 

2* In the particular donations, to fome of the domeftics. 

3. In the teftament. 

4. In the appointments. 

5. In the procurations, for the ■ adminiftration -of the effeds 
referred. 

It is true, that it is faid in the procurations that they fliould be 
revoked at the pleafure of the Abbe <TOrleam % but that is of com- 
roon right as in the fame manner is the obligation to render an ac- 
count : and it muft be always remembered as the refult of thofe a&s, 
which paired from the 23d to the 26th of February g that in three 
days time, a perfon of full age poflefling effeds, to the value of 
three millions of livres, no longer retains any property, that there 
is no longer any thing confiderable of which he can difpofe \ and 
that he (trips himfelf even of the adminiftration of the ufufruCfc 
referred to him. 

It is contended tlRt there is nothing extraordinary in this cir- 
cumftance; that we fee fimilar examples everyday in inferior fami- 
lies, and that it is not furprifmg, that the elder branches, in taking 
upon themfelves an ccclefiaftical condition, renounce their property 
in favour of the younger. 

But, in the firft place, without examining whether there are fa 
many examples of this gencrofity as they would perfuade you, 
will they find any example of the particular circumftances occur* 
ring in this caufe ? 

The heir of an illuftrious family renounces not the poflclfion of 
fome confiderable eftates, as a principality or a duchy, but ail his 
efFefts, referring only a fum of fixty thoufand livres, and a mere 
ufufruCt. He, as it were, pronounces an interdiction upon him* 
felf, and if he can difpofe of any thing, it is only of what is to 
accrue after his death. This is not all. At wh.'.t time does he 
make fo confiderable a donation i Is it at an advanced ftatc of life ? 
He is hardly of age, when he haftens to (trip himfelf of 
every thing. 

By what is this immenfe donation followed ? 

By a teftament in favour of the donatary himfelf. And wherefore 
is this teftament made P It is not in favour of the teftaior, and 
for his confolation, as the laws exprefs it, fincc he had already 
made one, more conformable to t^e inclinations which* he would 
naturally have, in which the Comte do St. Pol was inftituted. It 
as entirely in favour and for the intereft of the folc univerfal le- 
gatee, who has no other advantage in this change, than a dif- 

charge 
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charge from the'fubditutions, and a hope of fuccei&ons, which 
might afterwards fall to the Abbe £ Orleans . 

After having dated the two principal views which naturally pre- 
fent thcmfelves to all who examine thefe afts in general, let ns 
enter into the detail, and combine all the circumftances which have 
been offered to your attention by the one party or the other. 

1. The tranfaftion with Madame de Longueville (*). 

Obferve, if you.pleafe, upon this aft, that it is impolSble to 

prefume that the Abbe d 9 Orleans could even have read the long dif- 
pofitions which it contains. He arrived at Paris on the 15th of Ja- 
nuary in the evening — he figned this aft the following morn- 
ing. 

Let it not be faid that this aft was completely prepared before 
the departure of the Abbe £ Or leans > and that there was even a 
confultation of relations by which he was authorized to pafs it. 
The date of things was much changed after that ; it was then pro- 
pofed that the eftates fhould be valued by proper furveyoirs : in the 
fequel, the valuation was made by the parties themfelves j thus, 
it was not the fame aft which- before had been refolved upon. 
It was an aft entirely new, which demanded a long meditation, 
and at laft they were reduced to fay, that it was not furprifing 
that the Abbe £ Orleans had Ggned the aft on the faith of his 
counfel, as it is nothing more than is done by the molt fenfible 
people every day. But if that is fo, the aft can no longer be faid 
to be of any confequence, fince it does not inconteftibly prove the 
fanity of the perfon figning it. 

It is not necefTary, for the v ad million of the proof demanded, to 
demonftrate that all thefe afts prove the infanity of the Mbe 
£ Orleans ; it is fufficient to fhew, that they arc not certain indica- 
tions of the fanity and freedom of his mind. * 

2. The grants of annuities, which follow this aft, Irave not 
more force or authority than the aft itfelf, of which they arc only 
the confequence and execution. 

3. The fale of the edate of Nejle> made by the Abbe £Orteans to 
the Prince de Cotide , has nothing moreperfonal than the afts preced- 
ing, nothing which cannot be fupplied by the miniftry of another. 
Tou mud remember the important circum dance, from which it 
may be prefumed, that the Abbe d? Orleans contributed nothing but 
his fignature. The projeft of the aft was completely prepared 
before the arrival of the Abbe £Orleans% The procuration of the 
Prince de Condi to fign it, is of *he 5th of January , and is at the 
foot of the projeft, in which no change was afterwards made, and 

(«) Tmnladioa la the civil lsw aesas • coaproaife. 

although 
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although the fignature was deferred until the 31ft of January 
the fad will always remain, that it was completely prepared, inde* 
pendent of the will of the Abbe d* Orleans. 

4. The donation to the Comte de St. Pol combines the two 
principal features of all thefe ads, that is to fay, the defign of 
giving a complete difcharge to Madame de Longueville % and that of 
entirely ftripping the Abbe d* Orleans of his property. 

They adduce, feveral arguments to efface the colours which 
cover this donation, but as thefe equally regard the other ads, we 
{hall defer anfwering them until we have gone through the par* 
ticular circumftances of the ads which follows 

5. The life-annuities require nothing more than a mere fig- 
nature. 

6 . The fame observation applies to the appointments to the 
governments. 

7. We have already examined the teftament, but we cannot 
forbear adding here, that the projeds which accompany it only 
render it more fufpicigus. 

Of tlicfe projeds, one is in the hand-writing of the Abbe d*Or f 
leans, the other in that of Porquier : they both contain a memo- 
randum of legacies to different perfons. There are three words 
added to the laft in the hand-writing of the Abbi c f Orleans , by 
which he gives to Dalmont his carriage with the appurtenances. 

None of tlicfe legacies, except that to Porquier , agree in amount 
with thofe written in the teftament. It is even difficult to conceive 
why thefe projeds of codicils are inclofed in the fame paper with 
the teftament. 

It is faid to be becaufe they might ferve to ratify it, but why 
were they not followed in making il ? for it is almoft impoffiblc 
that they could be fubfequent to the teftament. 

But to difmifs all kinds of ufelefs inquiry refpeding a fad of 
this kind, let it be fuppofed, that thefe projeds without date were 
prior to the teftament, or fubfequent to it. Suppofing them to be 
prior, the intention of the Abbe d 9 Orleans was only to, make a co- 
dicil confirmatory of the teftament of 1668 ; for you will recoi- 
led, that one of thefe projeds is intitled, projeS of a codicil \ 
which the Abbi d* Orleans wifties to make in confirmation of his 
teftament. Now, if the fecond was not yet made, thefe words 
can only be applied to the firft \ and if that is fo, the projed 
would indicate an intention contrary to the laft teftament, which 
is fo far from confirming the adj 9 that it deltroys, and almoft 
entirely annihilates it. 

Let it be afiiimed that thefe projeds were fubfequent to the laft 
teftament — it mu^t then be fuppofed that they were (nade within 
Vol. II* O o two 
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two or three days after. The teftament is made on the 26th df 
February ; it was depoGted in the hands of Porquier , with the pro- 
je&s which accompany it, before the departure of the Abbe d'Or~ 
learn. Now it is agreed on all hands that that took place feven 
days after the teftament ; then it is in this interval that he muft 
have made thefe codicils or proje&s of codicils ; and what greater 
proof can be defired, either of the uncertainty of his will, or of 
his being ignorant of the latter teftament, which he had only 
(igned a few days before ? * 

What explanation can be given of this circumftance ? But let 
us go bn with the circumftances which relate to the other a£ts. 

8. The procurations given, whether to Madame de Longueville 
or to Porquier , are fo far from being inexplicable, without fup~ 
poGng a (late of fanity, that they feem (till more to confirm the 
fufpicions of the contrary, fince thereby the family place them- 
ielves beyond the reach of apprehenfion that he might abuie the 
adminiftration of the revenues which were left to him. 

Finally, the reimburfement of the Marqijs de Bouveron , — an a£t 
which required nothing more than his fignature. 

Such are* the general and particular refle&ions which may be 
made upon the circumftances of thefe afts confidercd in them* 
felves. 

Let us fee, however, what force they can have in the exclufiun 
of parol teftimony. 

In the firft place, they are not thofe a&ions which are fo en- 
tirely perfonal to the party doing them, that they cannot be fiip- 
jriied by another. It was only requifitc that the Abbe d' Orleans 
fhould retain fufficient liberty or docility to fign them ; nothing 
tflore was requifite for rendering tjiem complete. 

Secondly, all thefe a&s, except the donation and teftament, are 
only common contra&s, for which the law does not require, the 
fame degree of will or the fame capacity as for teftaments. 

•thirdly, thefe contra&s were palled by a man, who, if not in 
a date of a£tua! imbecility, was at lead very near to that condition 
of fury and infanity', in which he pafled the remainder of his days, 
ttft infanity once more, of which the commencement is uncertain, 
and which may go back to the very time of thefe aflks. Is a pe- 
riod of feven or eight months, or even a year, too long a time for 
examining the quality of derangement in a perfon of the rank of 
the Abbe eP Orleans , in the hopes of a cure l And if it is agreed, 
that they ought to defer his confinement for at lead that 
interval, then the greateft part of the a&S will fall witHin this 
time, and the weaknefs of the prefumption will be evident. 

In one word, if the infanity if once proved* nothing can be 

more 
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more eafy than to (hew how thefe ads might have been .pafled. 
Thcfe two fads have nothing incompatible — is it impofiible for a 
man to have figned fuch ads, and to have been at the fame time in 
a (late of imbecility ? On the contrary, the fignature of thefe 
ads may be fuppofed, without excluding the fad of infanity, and 
confcquently this is not an invincible prefumption. 

Finally, do thefe oontrads exclude all kind of doubt? Is the 
interpretation of the Prince de Conty, in fuppofing that the family had 
It in view to take advantage of the remnant of docility, in order to 
terminate a part of the affairs of the houfe of Longuevtlle % and to 
place him afterwards in a (late of real and fubftantial interdidion ; 
is this interpretation, once more, not equally probable, when com- 
pared with the charader of the Abbe d* Orleans , as the fuppofition 
of that imaginary generofity to which Madame de Nemours would 
aferibe the donation and the ads accompanying it ? 

Suppofe for a moment that the family of the Abbe d 9 Orleans 
wiflied to delay having recouife to the mournful remedy of inter- 
didion : there is nothing unlikely in this fuppofition with refped to 
any kind of family, but we may fay, that the fplendour of the il- 
luitrious houfe in which we fuppofe that this defign may have 
exifted, gives it that high degree of probability which almolt bears 
the charader of certainty. 

Let u$ fuppofe ftill farther that in this defign they wilh never- 
thelefs to take precautions again It the perfon whom they confider 
to be in a (late of imbecility, that they wi(h to tie his hands fo ars to 
put him out of a condition of hurting himfelf or others. What would 
they do in this' fuppofition, which is only a consequence of the 
former ? Would they not begin at firit by making him lofe the 
property of his effeds by an authentic donation ? But becaufe it 
would not be juft to reduce him to fimple maintenance (which 
could only be done by a folemn interdidion), would they not re- 
serve a confiderablc ufufrud proportioned to the dignity of liis 
birth ? 

Would they not afterwards induce him to make a.teftament, 
giving recompences to his domeftics in order to attach them to his 
fervfce at a time when he would be no longer in a condition to 
give them any marks of his afiedion ? 

Would it not be a fequel of the fame family counfel to make 
him fign procurations which might give them the management of 
the ufufrud that was left ? 

And finally, might they not give him a kind of infpedor and 
domeftic curator, without whom he could not even audit the ex- 
pence of his bonfe ? Such are all the precautions which prudence 
might infpire in fuch a cafe, as we fuppofe, in order to maintain , 

Qo* at 
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at the fame time, the honour and the interefts of the family of the 
* Abbe d 9 Orleans. 

What they would have done in fuch a cafe, if it had occurred 
to them, we find has aftually been done in the cafe before U9. 
Then we may reafonably conclude, that the family had fuch 
thoughts $ and can we even doubt of it, when we fee that the plan 
of thefe afts was fo completely framed with a view to a ftate of 
infanity, that when that (late became completely notorious, it was 
not neceflary to make any alteration ? It fub fills 'in every part, and 
the family, upon being convened, are of opinion, that Madame de 
Longueville and Porquier (liould continue to aft by virtue of the. pro- 
curations of the Abbe d* Or ha ns, although they could have no diffi- 
culty in knowing that thofe procurations were void, at lead at the 
time of the confultatiopi, on account of the imbecility of the per- 
fon who had given them. 

Why ihould they not chufe to do that tacitly at a time when 
fome hopes were entertained of being able to conceal the fituation 
of the Abbe cPQrleans , which they did exprcfsly when they could 
no longer prevent his infanity being notorious ? 

What is faid in anfwer to thefe natural prefumptions ? It is faid, 
in the firlt place, that if the family had had the defign which is im- 
puted to them, it would have been ufelefs to have gone through 
fo many afts with the Abbe tP Orleans. They might have begun 
with the donation, and have afterwards treated more fccurely with 
the Comte de Si. Pol. 

But they do not take notice, that this fucccflion of. afts was ne- 
ceflary for the accompli(hment of the object which they appear to 
have had in view at that time. / 

The Comte de Si. Pol was a minor - 9 lie could not give a valid dif- 
charge to his mother, nor contraft any folid and irrevocable en- 
gagement with her. Even fuppofing him to have been a major, 
he could not have difeharged her from the obligation of rendering, 
an account. It was neceflary that the donation Ihould contain 
an affurance of all thefe afts and difeharges by impofing upon the 
donatory, the eflential and inviolable condition of confirming all 
jhefe afts, and approving all thefe difeharges. 

But, betides, may it not be faid, that if we once fuppofe the (ingle 
faft, the probability of which .is indifputable, that t]be family 
withed to conceal, as long as they could, the weaknpfs of the 
Abbe dPOrleans , it will not be difficult to conceive why he ihould 
fign all thefe afts? 

The new afts were either ufcful or neceflary, and advan- 
tageous to His family, and' it was requifite that he ihould fign them 
before hewas falemnty iaterdifted. 

~ 5 Bet 
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But what confcquence can be deduced from this with regard to 
an aft purely voluntary, and which the law does not permit, ex- 
cept for the confolation of the teftator, and not for the intereft of 
his family ? — The whole, then, comes to this, whether we may 
fuppofe this {ingle fart, that the family deferred for feven or eight 
months to publiili the misfortune that had happened to the Abbe 
d' Orleans ? 

Once more, this Angle fuppofition may be the general develope- 
ment of all the difficulties that are prefented to us. 

But if all thefe arts, or rather all the preemptions arifing from 
thefe arts may be deftroyed by a fart fo eafy to fuppofe, and alfo 
fo eafy to prove, who can believe that fuch preemptions are fuf- 
ficiently ftrong to authorife the rejertion of parol teflimony ? 

It is / faid, in the fecond place, that if the Abbe d’ Orleans was 
really in a ftate of imbecility, it would be fuperfluous to leave him 
an annual revenue of 6000 livres. It is ftill lefs eafy to reconcile 
fuch a fuppofition, with a refervation of a grofs fum of 60,000 
livres, of a moiety of the Hotel de Longueville , of a great quantity of 
furniture, and, finally, of the power to difpofe byteftament of the 
two years’ revenue arifing after his deccafc. 

But, in the firll place, as to what regards the Hotel de Longue w 
vdlt’y and the furniture there, can it appear ftrange that they Ihould 
refer ve to the eldelt member of the lioufe de Longueville the ha- 
bitation which belonged to him in the refidence of his father ? 

And as to the power of difpoling of certain portions of his ef- 
forts, it might be referved, as we have already find, for the pur- 
pofe of afliiring the recompence which might be wifhed to be given 
to his domeftics. 

They add, that it is inconceivable that any other than the donor 
himfelf fhould have ftipulated for the right of return, in favour of 
Madame de Nemours . 

But it is fuflicient to prevent this preemption from being in- 
fuperable, if we (hew that it may admit of explanation, and 
this has been done on the part of the Prince de Cotity , by observ- 
ing, that they may have taken this precaution for the purpofe of 
preventing of Madame de Nemours coming forward at any time to 
impeach the authority of thefe arts. 

Finally, as a laft and general argument applicable to all the arts, 
you have been told of the improbability that fuch perfons ag 
Madame de Longueville and the Prince de Conde would have chofen to 
treat with a perfon in a ftate of imbecility ; and that it is ftill more 
abfurd and unjuft to fuppofe that they would have taken an. im- 
proper advantage of fuch imbecility} that, in fine, the public 
frave an intereft in preventing parql teftimony being admitted in 

Q o 3 oppo- 
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oppofition to fucli weighty proofs, as if that (hould be once 
lowed, no teftament could ever be fecure. 

It is fufiicient to refume the diftindion, which we have pro- 
pofed between the contrids and the teftaments, in order to an« 
fwer all thefe objedions. 

1. All thefe contrads may be good, either becaufe nobody im* 
peaches them or can impeach them, or becaufe they are for the 
moft part advantageous to the Abbe d* Orleans 9 -and the benefit 
which his family might receive from them might be fufiicient tQ 
render them obligatory upon him until the time of his being 
adually placed in a Hate of interdidion. 

2. It is not neceff&ry to accufe the memory of a princefs whofe 
virtue was known, and revered by all France, in order to main-* 
tain the argument that all thefe ads may have been done with 
her participation, and that ltill the Abbe A' Orleans was not in a 
fituation to make a teftament. 

Shall it be faid that a father, that a tutor, that a hufband, ren<* 
der themfelves guilty of a criminal fuggeftion when the perfons 
who arc fubjed to their authority fign, under the faith of their 
underftanding and diferetion, ads of which themfelves arc not 
acquainted with the force or confequence ? 

It is true, that as a general fuppofition, ads of the quality of 
thofe which are now adduced, are powerful prefumption^ 
in favour of the fanity of a teflator ; but we arc here very far 
from the cafe of this general fuppofition. We arc not in- 
quiring into the teftament of a man who died in the poffeflion of 
his (late — this is the firft point of difference. 

The ads which arc adduced were upon the eve of a notoriovis 
and indifputable infunity, which is a fecond difference. 

Finally, all thefe ads may be explained fo as to form a pre- 
emption which, if not neceffary, at lead is probable, of the 
weaknefs of the teftator. 

If the public has an intereft that parol teftimony ihall not, 
upon (light grounds, be admitted, the fame intereft requires that 
it (kill not on (light grounds be rejeded. The efieds and confe- 
quences arc in either cafe nearly equal. 

But, after all, was fuch a queftiop never prefented before ? Is 
it fuch a new thing to admit a proof by witneffes, notwithftanding 
the authority of contrads ? 

You have, Sirs, two illuftrious inftances of it. 

There is no cafe more ftrong than the fentence which you gave 
in the caufe of Pqjtt, in which the evidence of infanity was carried 
back to a period many years before the interdidion, and that not 
for the purpofc of 4efttoying a teftament, but to impeach the va- 
lidity 
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Jidity of contrails, although the creditors could allege in . their , 
favour both their good faith and their ignorance. 

Jf much proof has-been received, where the queftion has re- 
lated to the deftru&ion of contrails themfdvcs, can it be refufed 
in fuch a cafe as this ? 

Let us pafs, however, to the fecoi \4 preemption deduced from 
the conduit of the Abbi <T Orleans . 

U We rnuft cut off that part which is deduced from Madame de 
Longiteville permitting him to celebrate the mafs. There is no 
proof of this fait \ it only appears that he was furnilhed with a 
chalice for this fervice j but what can be concluded from that* ex- 
cept that the mafs was faid before him ? 

2. He has, indeed, audited accounts, but all thefe accounts 
were revifed, from the lit of March to the 25th of Jvtyy in the 
prefence of Dalmont^ as is proved by the difcharge of Pernis . 
Then it is more than probable, that Dalmont was fet over him as 
an infpe&or ; no other reasonable explanation can be given, of it ; 
and if fuch is the fait, it is a proof that, from the lit of March , 
two days after the teftamcnt, he was not deemed capable of au- 
diting an account. 

3. He figned bills of exchange and orders, but amongfi: 
thofe bills of exchange, there is one of a very extraordinary 
form. 

4. He wrote feyeral letters, but only to Porquier . It is ad* 
netted that thefe letters are full of repetitions of a niggardly atten- 
tion, of an unbecoming avarice ; but they are not absolutely deftU 
tute of fenfe. It would be neceffary to enter into a very long detail, 
if we were to examine whether all the falls, which are mentioned 
in thofe letters, indicate a perfeU knowledge of the (late of his 
affairs % but this much is certain, that the argument of the letters 
is very equivocal, fince he wrote one in the month of November, 
after he was in a ftate of confinement, which is at lead as fenfibfe 

* as any of the others. 

Befides, one of the letters, adduced by Madame de Nemours , 
falls within the period of the infanity, if we are to give credit to 
Madame de LongueviUe • 

Finally, as to the- third prefumption, the judgment of the fa* 
mily — the donation which was always fuppofed to be valid, the 
orders, the bills of exchange, have always had the approbation of 
the family. 

But, id, as to the orders; if # the fall refpe&ing Dalmont is 
true, it is not very aftonifliing that they were approved, as it 
would be very well known in what manner they were pafled. 

?• Nobody attacked the donation, nor could attack it with cffclt. 

O 0 4 How 
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* How eta all thefc approbations operate to the prejudice of a 
third perfon. 

Upon the form of the fentence of the couit below, it is fufficient 
to obferve, 

1. That the ordonnance requires the allegation of a precife fad, 
but not of the proofs of that fad. Here the fad is the infanity-— 
the proofs of it are the circumftances to which each witnefs may 
depofe. It is always neceilary to diftinguilh between a fad which 
$s fingle and particular, and a general fad which extends over fe- 
yeral others. 

2. It is in this manner that your judgments have interpreted the 
prdonnance. 

The cafe of Pq/et, 1681 ) the cafe of Bejfu t 1675, & c * &°* 

The infanity is evident } the only objed is to prove the com- 
mencement of.it. 

' 4. The argument of Madame de Nemours proves too much : if it 
was neceflaxy to allege thefe circumftances, in order that (he might 
have an opportunity of proving the contrary } it would follow that 
nothing could be proved but what was particularly alleged. Now 
this confequence would be abfurd j then nqthing can be concluded 
from this reafoning. 

Let us, finally, add two general reafons : 

Firft, die doubt upon the fads is a motive for permitting 
die party to make proof of them. 

Secondly, die inconvenience of refilling it is manifeft, and, on 
the contrary, there is no inconvenience in admitting it, 
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SECOND PLEADING. 


In the Cafe of the Prince de Conty and the Duchefs de 

Nemours, 

Pronounced in fever al Audiences , the lajl on the 14 th of 
March 1698. 

Upon the appeal of Madame de Nemours, from the definitive 
fentence of the Requites du Palais , in favour of the Prince 
de Conty. 

I. Whether the quejlions decided in 1696 could be revived ; and fup- 
pofing the matter to be entire, whether the fame decifion ought not 
to prevail ? 

II. Whether the great number of aBs,figned by the Abbe d’Orleans, 
about the time of his making a fecond tef ament, were a proof of 
his firtity, or of the intention of his relations to place him in a fate 
of interdiction, having knowledge of his inf unity ? 

III. Whether his infinity at that time was fttfficiently proved by 
vntneffes ? 


FIRST AUDIENCE. 

Whatever confequence. the name of the parties, the number 
of the queftions, the vaft extent of the fafts, may have given to 
this caufe, we think it may be affirmed, that nothing renders 
it more lingular and important than the nature and quality 
of the principal queftioft, which is this day fubmitted to your 
judgment. 

You have to pronounce, not upon one qf thofe queftions of 
ftate, which relate to the birth or condition of parties, (exterior 
qualities written in public regiftejrs, preferred in authentic monu? 
ments, and of which the principal proof is derived from the 
authority of the law itfelf,) but upon one of thofe doubtful and 
difficult queftions, of - which the only fubje& is an inviiible qua* 
|ity, fhqt frequently conceals itfelf from the moil enlightened 

Wits 
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witnefles, an interior difpofition, of which ads and writings are 
only an obfcure and imperfcd image ; in a word, when you are 
to decide upon the ftate of the jnind, much more than upon that 
of the body. 

If this queftlon appears difficult, when conlidered ih general, 
what will it be when we examine it, in the cafe before us, when 
the perfon whole ftate is the principal fubjed of contcft, can 
neither juftify his accufed reafon, nor furnift us hinvfelf with the 
proofs of his infanity. 

The perfon is wanting, while we are examining the quality, 
which of all others is molt peculiarly pcrfonal. 

It is not a queftion of prefent fanity or infanity, that is the fubjett 
of this caufe $ it is a fanity or infanity which is paft, and you have 
not only to decide upon an invifible quality, but alfo qn a quality 
which no longer exifts. 

And in what manner to decide ? In a confiid of ads (a} 9 
contrary to each other, in a combat of witnelTes, mutually attack** 
ing and deftroying each other. Nor is this all, not only are ads 
balanced by ads, not only are witnefles combated by witnefles, 
but this combat takes place in every ad, this contrariety occurs in 
every witnefs, contrafted with himfelf ; fuch is the uncertainty of 
the proofs, or the ability of the pleaders, that there is in this caufe, 
no ad, no witnefs, that does not fumifh alternately, arms to 
each of the parties. You have frequently fecn, in the courfe of a 
long pleading, the fame voice which feemed one (fay to declare 
in favour of fanity, regarded on the next as an equally ftrong 
atteftation of madnefs, and in the midft of this equality of advan- 
tages, where each party feems to have proved the fa£^ that b c 
advanced ; truth becomes obfeured, darknefs is increafed in dead of 
being diffipated, and every thing which remains to the fpedators 
of fo obftinate a combat, is doubt, obfeurity, and uncertainty. 

Finally, as if it was little to decide fo difficult and extended a quef- 
tion of fad, there jure added to it the mod fubtle queftions of law j 
and after having oppofed a£ts to a£ts, witnefles to witnefles, they 
introduce a fimilar combat of laws and expofitors, and the law be- 
comes not lefs doubtful than the fa ft. 

Such, Sirs, is the important fubjeft of your deliberation, calcu- 
lated to perplex us by its difficulty, to overwhelm us by its grandeur, 
and even to deter us by its immenfity, if we only confulted our 
own forces, and were not fupported by the great and painful 
attention that die court has given to this long affair * if we did 
not know, dot it was equally informed with ourfelves as to all the 

(m) The Word ASh in this place, ta in general throughout theft pleading*, meant 
dfttfttea inftrumemii 
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detail of feds ; if we were not perfuaded that onr miniftiy was ye-, 
duced, to combining and recording (he different fads, and tp bring-, 
ing before your eyes, as with one ftroke of the pencil, the Uvely «n4 
precife images of the principal circumftances, which are to form 
the matter for your judgment. 

To do this with the order' that the vaftnefs of the fubjed &e T 
mands, we (hall begin by diftinguifliing three periods or epocha* 
in the life of the 4 bbe d Orleans. 

In the firft, aftate of fanity is certain and admitted. 

la* the fecond period it becomes doubtful ; one of the parries 
attacks arid combats it, the other fuftains it, and this period com- 
prehends every thing which palled from the month of July, 1670, 
to the month of O&tber, in the year following \ at which time the 
piadneffj of the Abbe d'Orleans obliged his family to have him 
-put intp confinement. 

JLaftly, in the third period, we have the fame certainty as in die 
firft, butin the one, it is a ftate of fanity, in the other a Hate of in- 
finity acknowledged by both the parties *, thus the extremes of the 
three periods, which we diftinguifli at the outlet of this caufe, are 
equally luminous} the middle alone is obfeure and overwhelmed 
with darknefs. It is this obfeurity and darknefs which we muft 
(his day entirely diflipate, in order to add this doubtful and equi- 
vocal period, either to the certain period of fanity or to the certain 
period of infanity. 

Thefe three periods are eonfiderable, not only in refped to the 
(late of the Abbe d’Orleam, but alfo in refped of the ads which 
form one of the moll important parts of this caufe. 

Iir the firft period, we find the firft teftament, that is to fay, rite 
title, the foundation of the demands of the Prince de Centy, and 
(he fubjed of all the queftions of law, which have arifen in the 
caufe. 

In the fecond, we difeover the fecond teftament, die donation, 
and all the ads which -accompany it } that is to fay, one of die 
principal proofs, either of the ftrength or weaknefa of the Abbe'* 
understanding. 

Finally, in the lalt period, we obferve an infinity of ads, which 
on the one fide are contended to be a confirmation, of thofe which 
were done in the fecond period } and invincible obftacles to all 
who ihall offer in the Sequel to attack thofe fame ads. 

But without dwelling longer upon- the advantages of thia dif» 
tindion, which will be fufficiently obvious in the whole progress 
pf the caufe, let us proceed to the explication of the fade, and 
begin with thofq which relate to the firft period, that is to fay, every 

thing 
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tiling which pafled from the birth of the Abbe d? Orleans > to the 
xhonth of July % 16709 when his fanity firft becomes the obje£t of 
fufpicion. 

If we were fpeaking to judges who are lefs informed, we might 
begin with mentioning the ftate of the family of the Abbe d*Or- 
leans , the two marriages of the Duke de Longueville , his father, both 
of them equally illuftrious by the honour which he had of re* 
newing the ancient* alliances of his houfe, with the auguft blood 
of our kings 3 we (hould obferve, that Madame de Nemours owes 
her birth to the firft of thefe marriages, that the fecond was fol- 
lowed by that of two children, John Louis Charles d* Orleans , born 
in' 1646, whofe ftate is now the object of your judgment 3 and 
Charles Paris fOrleansy Comte deSt. Pol , born in 1648 3 we fhould 
afterwards trace the portrait and chara&ers of thefe two brothers, 
charafters fo different, that the one feemed born to obey, the other 
to command 3 the one condemned by nature to obfeurity and re- 
tirement 3 the other deftined by the elevation of his genius, even 
more than by his birth, to fill the moil eminent fituations. 

But all thefe fa&s are pcrfe&ly known to you 3 we have already 
ftated them at the time of the interlocutory fentence, and we arc 
loaded with fuch a multitude of necelTary circumftances, that we 
pught at once to retrench all thofe which ferve rather for orna- 
ment than decifion. 

We (hall content ourfelves then with mentioning, that the Abbe 
<F Orleans conceived from his infancy the deGre of entirely devoting 
himfelf to ecclefiaftical fun&ions. After an education fuitable to 
fhe dignity of his birth, his firft ftep, at an age when he ough^ to 
have fhone forth to the world, was to enter upon his noviciate with 
the JefuitSi in order entirely to renounce all fecular engagements 5 
whether his health did not permit him to fupport the fimple and 
painful life of that condition, or whether from difguft or incon- 
itancy^ it is certain that he did not continue in it long, bat he left 
it without lofing the fpirit of his firft vocation, which led him to an 
ecclefiaftical condition. He retained the hs^bit, and finally received 
.the chqra&er, 

; He joined to this natural inclination, a violent paffion for taking 
joumtes,' not only from a mptive of curiofity, which is common tq 
all men, but with a kind of inconftancy and difquietude peculiar to 
himfelf, and which led him frequently to change his place, with- 
out any other defign than that of changing it. 

We learn from die accounts® of his expence, that he fpent a U 
ttoft die whofe of the years 1667, .1668, 1 669, ingoing from city 
fq city, from province to province^ followed by a (mall number 

i’ ‘ • ef 
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of attendants, returning frequently to the fame places he had juft 
quitted, living with a frugality and parfitnpny little proportione4 
to the fplendour of his name, and frequently even alhamed of 
bearing it, and atfe&ing to take that of Meru % in order to have the 
liberty of travelling as a private individual, content with indulging, 
in every place, his unquiet and laborious idlenefs. . 

Champaignty Burgundy , the Lyotmoisy Provence , Italy, were die 
provinces and countries which he ran through in his long courfes, 
but without (topping to give you an exad journal, and a regular 
itinerary of his travels, let us confine ourfelves to the principal in- 
ftruments which he has executed, and the ads which alone can 
be of confequence in this caufe. 

Three of his journies are marked by ads which equally 
diftinguifli them. 

[Tie Advocate General here took a view of the donations of Netf- 
chately of the firjl tejlament and of the emancipation ftmilar to that 
contained in the former pleading s and afterwards proceeded as 
follows .] 

Scarcely had this public proof, this folemn te Alimony, been 
given of his fanity, when, according to the counfel of the Prince 
tie Conty , he obliged his family to repent of it, by the lad but in-, 
fallible pre/ages which he gave at Saint Maury of the approaching 
lofs of his reafon. 

It is then precifcly at this point, that the firft period of the Abli 
d* Orleans terminates : we have hitherto walked in the light, we have 
obferved the journies of the Abbe d* Or leans y we have remarked the 
(hiking ads which have diftinguilhed them. Hitherto, every thing 
is certain and agreed upon between the parties, but now all becomes 
doubtful and uncertain ; we enter upon a region of darknefs, 
where we can only catch a glimpfe of truth, through the thick 
veil with which it is covered, until you (hall have diflipated 
the clouds which furround it. 

In the fecond period as in the firft, we find journies and written 
inftrumepts, but journies and inftruments fo equivocal, that on 
the one. fide they are regarded as invincible proofs of fanity, 
and on the other they are made ufe of as an evident demonftratiou 
of the contrary. 

All the fads which relate to them, are naturally divided into 
three clafles, or three different parts. 

Thofe which precede the laft teftament of the Abbe d Orleans y 
thofe which accompany it, thofe Vhich follow it. t 

Thole which Recede it arc almoft neceflary \ thofe which 
accompany it arc abfolutely eflbnfcial 5 thofe which follow it are 

ufeful; 
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ufefol { let us apply ourfclves to this order, and begin with the 
drcumftances whith precede the time of the laft teftament. 

We have told you that the counfel of die Pritife de Conty infills 
that it was at St. Maur, that they obfcrved the fanity of the Abbe 
£ Orleans gradually dirhinilh and his imbecility incre'afe, by a pro- 
grefs equally fenfible and lamentable. We Ihall lay before you,in the 
fequel of this caufe, the proofs by which they contend they have 
eftablilhed this fad, and thofe by which Madante de Nemours op- 
pofes it. Let us at prefent only follow the fleps of the Abbe d’ Or- 
leans, as dvey are known by folemn ads, and other written evi- 
dence. 

After having palled about three months at Bt. Mauri he comes 
to Paris. He ftays there till the end of Augujl ; he fets out on the 
30th of Augujl, to take the journey of die river Loire, a journey 
which is of great importance in this difpute, a journey of which 
the fubjed, the motive and the end have become one of the quef- 
tions of the caufe, a journey, in ihort, which has produced that mul- 
titude of witnefles, who have occafioned, in every city, the fame 
divifion, the fame oppofition, the fame combat between the fanity 
and infanity of the Abbe d’ Orleans , which has taken place to-day, 
in the tribunal of juftice. 

Whilll the Abbe d'Orleans is engaged upon this journey, his re- 
lations deliberate upon one of the molt important affairs of his 
family, upon the payment of the large fums which were due to 
Madame de Longueville ; they permit the Abbe d’Orleans, and the 
Comte de St. Pol, to give up a certain eftatc to her, according to a 
valuation to be afterwards made. The opinion of the relations 
is confirmed by a fentence of the 2d of September, 1670; but 
this plan was not executed until after the majority of the Abbe 
d’Orleans, and his return to Paris ; thus, there is nothing to pre- 
vent us following him in his route, and running over the principal 
provinces, which were the witnelles either of the ftrength or 
the'weaknefs of his mind. 

. He fet out in a hired carriage, accompanied by an almoner, a 
gentleman, Veto valets de chambrt t be arrived at Orleans , he takes up 
his abode at a petty inn there, called the Ploughs he continues there 
niq e days, he purfues his journies, goes to Bids, ftays twelve days 
at Tours, the fame time at Samur, makes a deviation to fee the 
Chateau de Richlieu, refumes again the courfe of the river Loire, 
ftays feme time at Angers, defends as far as Nantes, where he 
makes' a ftay of three weeks, leaves it on the lath pf November, 
. returns to Angers, and the rigour of the feafon obliging him to 
finifli his jdurnies, he takes the refolutionof returning into die 

4 bofom 
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» * 
bofom of I&is family. He comes by the. common ftage, and ar- 
rives at Gue it Lore , one day's journey from Para, he there finds 
a valet of the tymte 'it St. Pol, and all at once he changes his 
defign ; either voluntarily or by conftraint, he abandons his firft 
project, he refumes the route of Orleans, he hires three horfes at 
one place, and three chairs at another, and followed by two of 
his doxneftics, whilft the others continue, their courfe to JParis ; 
he returns upon his fteps, and by a crofs road arrives the fame 
evening at Orleans. 

Such, Sirs, is the grand fa£t of Cue de Lori, of which all the 
circumltances have been obferved upon with fo much art, in the 
oppofite pleadings of this caufe — is it neceffary that we Ihouldhere 
retrace the colours which have been given on the one. part, and 
on the other, to this important fail ? they were too lively to be 
To foon effaced \ on the one fide you arc told that there was nothing 
extraordinary in this change of route and defign ; the former 
journics of the Abbe tP Orleans furnilh a thoufand fimilar inftances 
of inconitancy. We fee him frequently returning to the fame 
places, leave a city as if he was never to be there again, return 
a fhort time afterwards, and what is there in this, which is not 
common to all who travel for tlic mere pleafure of travelling ? 
On the other fide you have been often told, fometimes that this 
fudden change was a real proof of the infanity of the Abbe J*Or- 
leans, incapable of adhering regularly to one defign : led away by 
caprice, by levity, by fudden impreflions, he follows at random 
the fallies of a deranged imagination. He begins a journey and 
does not complete it. He fets out to deep at Paris, and he goes 
to fleep at Orleans , and the diforder of his journey is a faithful 
portrait of the derangement of his mind. At other times they 
have attributed this event to the fuperior orders of the family of 
the Abbe d' Orleans, who would not as yet permit him to appear 
at Paris. They reprefent him as one of thofe feeble and timid 
minds, which having thrown off the yoke of reafon, refpe& no 
other yoke than that of force and fear, and being ho longer able 
to govern thcxnfclves, neceffarily become the flavep of others* 

We do not as yet examine which of thofe colours is more con- 
formable to truth, we merely refer to them, that you may fee the 
importance of the fatt, and after this flight dtgreffion, we refume 
with the Abbe d* Orleans, the route of the cities on the river Loire, 
which he went to fee a fecond time. , 

The (lay at Orleans was longer this fecond time, than the firft. 
He paired 39 or 40 days there, and at the end of that N ftay, he calls 
bis almoner to write thisifiportant letter ; this new piece of evidence 

which. 
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which, Madame dc Nemours infills, is in itfelf fuffidientto decide this 
catife in her favor. 

The Sieur Metayer , almoner of the Abbe ^Orleans , who had fol- 
lowed him in this lad journey, and had quitted hilh at Gue de Lore 
to return to Paris, came to him again at Orleans , in the beginning 
of December , is the' perfon who is charged with writing this letteT. 

He writes to the Sieur de Sainte Beuve, do&or of the Sorboane , and 
informs him that the Abbe d* Orleans, at the eve of his departure 
for Tours being detained by fome bufinefs, could not write to him 
himfelf, but had charged him to do fo, requelling him to have the 
fame attachment to his fervice which he had hitherto (hown, and 
to attend to a project concerning a treaty which the Abbe was making 
with the Comte de St. Pol, his brother ; that Porquier would lay the 
treaty before him and they Ihould fettle it together he adds, that 
in order to Ihew die Sieur de St. Beuve, how agreeable his pad 
fervices were to the Abbe d* Orleans , and how much he delired the 
continuation of them, he had granted him a penlion of jooo li- 
vres, the brevet of which would be given him by Dalmont. 

Not fatisfied with having ordered his almoner to write this letter, 
die Abbe d* Orleans adds three lines with his own hand, approving 
the contents i obferve the terms in which his approbation is 
conceived. 

£ very thing which HI. Metayer has told you of my intentions is 
true. Adieu , without adieu. Be diligent that I may fay to you 
with joy in viam pads. Every thing good attend you. Tour fervant, 
J. L. C. d’Orleans, Pricjt. («) 

This letter is dated the 28th September 1670, it is accompanied J>y 
a brevet, for the penfion written and figned by the Abbe d 1 Orleans, 
and they were both taken by Dalmont, who fet out the day follow- 
ing, the 29th of December. 

The fame day the Abbe d' Orleans embarked on the river Loire, 
to return to Tours. He daid there fix days, and finally on the 
10th of January, two days before his majority, he fet out from 
Tours, in a public conveyance, and arrived on the 1 5th in the event- 
ing at Paris. 

His arrival is the lad of the fa£ls, which precede the time of the 
teftament, and the fird of thofe which regard the time of the tef- 
tameut itfelf. But before we enter upon the explication of tkefe 
falls, we mult add to the circumdances which preceded the time 
of the teftament, the important fa£t of fome orders, figned by the 

Abbe 

f ■ . 
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Qt) Tout u que M. Mdtayervout mande de mes intentions, eft mi n Adieu, fans adieu $ 
JHSgaites loot, ftftn 40’ **ec jots je poifle dire.* m patit'Tovt a ?oua, ▼otrofertittuf, 

L< fk. fOriuni, Pietre. 
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Abbe d? Orleans ) tor the expence of his family, and of fome bills 
allowed either by him or Madame de Longueville , for articles ufed 
in the celebration of the mafs, with which he was fumifhed in the 
month of July 1670. 

You have heard the inference which is drawn from thefe fa£U, 
they are faid to amount to a written proof of the Abbe d* Orleans 
having celebrated mafs, at the very time when the Prince de Conty 
alleges, that he was in a (late of complete and abfolute madnefs. 

Let us now proceed to the explication of circumftances of fadk, 
which relate to the time of the teilament. 

We include in this term, every thing which pafled from the 15th 
of January 1671, the day of the Abbe’s arrival, to the 5th of March 
following, the day of his departure from Paris . 1 

It is in this interval of time, that the principal a&s are com- 
prifed, which were at firft made ufe of, to induce you to rejedk a 
proof of infanity, and which are now relied upon, as eftablifhing 
a proof of the fanity of the Abbe <T Orleans . 

We fee at firft a great number of a£ts which relate to the do- 
meftic administration of his affair:, figned orders, allowances of 
bills and accounts, and amongft thefe bills, there are fome which 
mention a chalice and books, purchafed for the ufe of the Abbe 
d’ Orleans. 

But we afterwards obferve thofe more important a£ts,' which 
have been mentioned to you fo often, both by the one party and 
the other ; of which ydu arc fo well informed, and which it will be 
fufficient (lightly to run over, rather to recal, than to prefent an 
idea of them. 

\Here follows a view of the feveral written injlruments % and the faCls 
mentioned in the former pleadings donvn to the time of the interdiction."] 
Soon afterwards Heaven (truck the houfe of Longueville with a 
blow more fenfible than the former. 

The only hope of this illuftrious houfe, the laft offspring of this 
race fo fertile of heroes, died with his arms in his hand, and 
France regarded his death as a public calamity. 

This unexpe&ed accident obliged the family to aflemble a fecond 
time, to regulate the effefts which had reverted to the Abbe 
dl Orleans , by virtue of the claufe in the donation to th z Comte de 
St. Pol. 

They committed thefe, as well as the remainder of the property, 
to "the care of Madame de Longueville , whom the king appointed 
curatrix. The donation of February 1671 was regarded in this 
aflembly as a title that ought to be carried into execution. Madame 
de Longueville performed fealty and homage, for the property corn* 
prifed in the donation, as the Comte de St. Pol had done before. The 
Vol. II. P p king 
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king madcthcfame remiflion of the Tights of relief which he had 
done the Comte de St • Pol\ and in fliort the donation was fully and 
completely carried into execution by the family, which important 
fad is contended to amount to an eftoppel [fin d 9 unt recevoir ) to 
claim of the Prince de Conty . 

Madame de Longueville died in the year 1679; the office of 
curator was divided after her death, between die Prince de Condi 
and Madame de Nemours . 

They examined the ancient accompts of Porquicr, and approved of 
all the orders and allowances of accompts fignedby the^^ £ Orleans* 

At laft, after twenty-three years of a life more fad than death, 
the Abbe d 9 Orleans ended his days, and with him was extinguifhed 
for ever the exalted name of Longueville . 

Soon after his deceafe the widow of Porquicr produces the tefta- 
ment with the projefts which accompany it, and which are opened 
at the office of the Civil Lieutenant * Madame de Nemours entered 
into pofleffion of all the property as heir by blood ; the Prince 
de Conty forms a demand againft her, by virtue of the firft tefta- 
ment. He 'demands pofleffion of the property of which the Abbe 
had power to difpofe ; Madame de Nemours alleges in oppofltion to 
his demand, that his title is void, and alfo that it is revoked by the 
laft teftament. They agitate feveral queftions of law, which are 
long, important, and difficult; at length the Prince de Conty , to 
remove the obftacle of the laft teftament, alleges the fa Gt of in- 
fanity, and demands a liberty to prove that at the time of that 
teftament, and for above fix months before, the Abbe d 9 Orleans was 
notorioufly out of his fenfes, and in a ftate of derangement l^nown 
to all who approached him. After a long inveftigation, the Court 
of the Requites du Palais , the judges of this celebrated difference, 
ordained that the Prince de Conty fliould make proofs of the fads 
contained in his requites , without prejudice to Madame de Nemours 
giving proofs to the contrary if (he thought it expedient. 

The appeal from this fentence was brought before you, the caufe 
was pleaded during twenty-two audiences, and you confirmed the 
fentence. 

Never was fentence more fully executed. Seventy-fix witneflet 
on one fide, eighty-five on the other, gave oppofite evidence upon 
the ftate of the Abbe d 9 Orleans . 

The caufe was brought a fecond time before the original court; 
it was then pleaded for near fit months. Madame de Nemours took 
an exception to M. de Machauk , who had taken the inqueft; her 
exception was not allowed; £he appeals from the fentence which 
;*dmits M. de Machault to continue a judge, and pending that 
appeal, they proceed to deliberation, they deliberate for eleven 

mornings. 
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mornings* and finally pronounce a definitive fentence, decreeing 
the firft teftament in favour of the Prime de Conty to be carried into 
execution \ and becaufe the judgment imports that it (hall be carried 
into execution, notwithftanding the appeal, upon giving fecurity,the 
Prince de Conty offers a fecurity, which the court admits as fufficient. 

Madame de Nemours has alfo prefented an appeal againft this judg- 
ment, equally attacking all the three fentences of thzReqyetesduPalais . 

Such, Sirs, are all the circumftances of faX and procedure, 
which form the fubjeX of the moft extenfive caufe that was ever 
fubmitted to your tribunal. Happy (hould we be if we could 
flatter ourfelves with having given you a juft idea of it, and alfo 
if we could lay before you, in a few words, nil the reafons of the 
one party and the other, without diminiftiing any thing of their 
force and weight by the brevity and fuccinXnefs with which we 
(hall be obliged to repeat them. But if we cannot approach to that 
perfeXion which we can only difeover at a diftance, and deferibe 
with difficulty, we (hall con foie ourfelves at lead with a per- 
fuafion that, as the penetration and exaXnefs of thofe who have 
fpoken before us have left nothing to defire on behalf of the parties, 
the continual application, the painful and laborious attention, which 
were given to them by the court, will enable you to fupply all the de- 
fers arifing either from the weaknefs of our talent, or the vaft extent 
of the fubjeX. 

[The arguments of the refpeftive parties are next detailed at length .] • 

It is thus by apparent colours, and by arguments bearing the 
characters of truth, that the one party and the other feem alter- 
nately to make reafon and juffice enter into their interefts, and 
equally confirm what wo have obferved in the commencement of 
this caufe— that in the midft of fo many oppofite probabilities, 
truth becomes obfeured, and the light difappears until your judgment 
ihall recal it to revive in all its luftre. We wiffi it were poffible 
to advance the moment which the public have fo long expeXed \ 
but the vaft extent of the* fubjeX obliges u? to defer ftillfurther the 
. explication of our reflexions upon fo important a caufe, and we 
(hall not offer them until we have dated the faXs which refult 
from the refpeXive proofs, by reading the depofitions of the wit- 
neflet on the oxle fide and the other. 


SECOND AUQIENCE. 

^ We began the explication of this caufe by giving you an exaX 
account of the eflential circumftances of faX, and the principal 
arguments of the parties. We now proceed to lay before you the 
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proofs of the hiftory of the life of the Abie £ Orleans ^ which are 
to augment ftill further the obfcurity and uncertainty that pre- 
vail in the whole of jhis conteft, and to reprefent M* de Longue - 
ville in that doubtful cftate between reafon and madnefs, in which 
one fet of witnefles depict him as a man of unqueftionable fauty, 
and another, on the contrary, as a man in a ftate of public 
and notorious ideotifm. But that the proofs may be more raani- 
feft and aflured, we (hall divide every thing that we have propofed 
to difeufs in this audience into two parts. 

We fliall firft contemplate the proof with refped to the quality 
of the witnefles, and examine the general and particular exceptions 
that are oppofed to them. 

We fliall afterwards confider it with refped to the nature, the 
force, and the weight of their depofitions. In the firft point, our 
view will be direded to the perfons. In the fecond, we fliall 
confine ourfdves to the fads, and this laft part will be almoft re- 
duced to reading the depofitions of the principal witnefles, with- 
out blending therewith any of thofe ingenious commentaries which 
arc frequently more adapted to excite our admiration of the genius 
of the interpreter than to elucidate the text and letter of the 
depofition 5 and we wifh it was pofliblc for u* to make the ads 
and witnefles always fpeak for themfelvcs, without adding any 
thing of our own in a caufe of this importance. 

Let ,us enter, then, into the examination of the exceptions to 
the witnefles. We do not examine at prefent the truth of what 
has been urged, that even fet ting a fide all the witnefles excepted 
againft by Madame de Nemours , there is ftill fuflicient in yhe in- 
queft of the Prime de (lenity to form a coi#plete proof. While they 
urge the argument they do not give up the witnefs excepted 
againft ; and how could they give them up, wlieit, in all the 
other parts of the caufe, they have referred to them as eflential and 
decifive of the conteft. 

Wc may, then, for the prefent, pafs by this firft obfervation ; 
and there is nothing to diipenfc with our examining the exceptions ; 
on the contrary, every thing obliges us to do fo. Let us begin 
with thofe which Madame de Nemours has propofed againft the 
witnefles of the Prince de Conty . 

There are two kinds of exceptions, the one general, and founded 
upon the rules of law, the other particular, and deduced from fome 
important fads. We do not comprife under this name of general 
exceptions the fufpicions Which they have endeavoured to throw 
/upon the refpedive inquefts. We fliall not fpeak of thofe until 
we come to the parallel of the two teftimonial proofs. We only 
examine at prefent the general exceptions which am formfeed by 
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the !rr, an.! which are reduced to the two principal grounds of 
sgf .hk! poverty. 

A;«l becaufe there is a vail career before us> and the mere read* 
ing of the depofitions of the witnefles will occupy a very confider- 
able time, permit u 3, Sirs, without entering into, long diflertations, 
to lay before you plainly and (imply the general principles which 
the fentiments of our bell pra&ifers, and the authority of your 
judgments have eftablilhed upon this fubjedl. 

The firft principle is, that there is no ordonnance which fixes the 
number and quality of exceptions ; therefore, upon thefe occafiona, 
they may fuccefsfully ufc the authority of written rcafon, (a) as it 
is expounded by our doctors, and tempered by ufage and pra&ice. 

The fccond principle, founded upon the authority of that which, 
after the example of the greateft magidrates who have ever ap- 
peared in this aflembly, we have juft called written rcafon, is, that 
the power of giving evidence is a kind of natural liberty granted to 
all to whom the laws do not exprcfsly refufe it. 

Let us examine, then, what relates to the exception of age, ac- 
cording to thefe two principles, and let us fee what is prescribed 
upon this general exception by the civil' law and by ufage. 

In the Roman law, there was only one dS (Unction upon this fub^ 
jeft, which was between the perfons who had or had not attained 
the age of puberty; bvcaufe, at the age of fourteen, perfons were 
capable of making teftai.icnts, and of executing all kinds of con- 
trails by tliemfe Ives, and lonfcqiu'ntly, of being witnefles of the ac- 
tions, the engagements, or the lail difpofitions of others. 

Amongftus, astheageof difpofingof property by tellament is much 
more advanced, there is a diftinfkion between two kinds of witnefles. 

The one are called injlrumental witne(Tcs, that is, thofe who 
atteft the truth and faith of written afls. Parties may chufe thefe 
as they pleafe ; but, becaule their functions approach to thofe of 
notaries, and as they divide with them the confidence of the law, 
it is not fufficient for them to have attained the age of puberty, bqt 
it is requifite that they (lull be of fuflicicm age to make a tefta- 
ment. The capacity of the witnefs ougtit to follow and imitate that 
of the teftator ; a maxim which isjoo familiar to require any proof. 

The others are witnefles of the ordinary actions of life, forT 
tuitous witnefles prefented by chance, and who cannot be chofen 
by the perfon producing them, witnefles which the law has been 
obliged to admit with more facility than the others, to prevent the 
proof of fads being rendered impoffible ; and thefe may be of tWQ 
kinds, perfons of die age of puberty, and perfons under it. 


(a) Vi«. Che Raima 
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Ftoiji the moment of attaining the age of puberty, it would be 1 
impoffible to find any law, or ordonnance, or judgment, or writer, 
wHo excludes them from giving teftimony, and therefore none has 
been cited. 

Before the age of puberty, the cafe is more difficult j the ordon- 
nance permits the judges to receive them even in criminal proceed- 
ings, where the favour of abfoJution, or the importance of 
proof ought to render it more difficult, with a refervation of af- 
terwards examining the nature and quality of their depo- 
fitions. 

Hence refults an invincible argument, that there can be no dif- 
ficulty with regard to thofe who are of the age of puberty 5 and 
therefore this doubt has never been ferioufly propofed. 

Upon what then have they doubted ? Upon a queflion which 
might arife in this caufe — an pubes faFrus pcjjit tejtari lie eo quod vidii 
in pupillari atate ? The glofs of the civil law upon the § 6. — Tejies 
instit de teftamentis or din, has decided in the affirmative. Maf- 
cardus , one of our moll excellent praftifers, decides in the fame 
♦ manner. 

For ourfelves, we are of opinion, that it ought to be reftrained 
to thofe who approach the age of puberty. This is the opinion of 
Jean Andre , a famous interpreter of the canon law. Thus, wit- 
nefles are either inftrumental or not. In the firft cafe, the age of 
20 is neceflary \ in the fecond, that of puberty is fufficient 5 and a 
witnefs who has attained that age may depofe to what he has feen 
fliortly before his attaining it. 

But this queftion is at prefent immaterial. Only two wittjefles 
were under the age of puberty at the time to which they depofg, 
and their teftimony is not of fufficient importance to detain us 
longer in the difeuffion of it. 

Let us proceed to the general exception of poverty, and examine 
it as it applies to the law and to the fa£L 

l. How is it to be confidered in point of law ? 

The law de tejlibur, places poverty as amongft the qualities 
which the judge ought to examine in the perfon of witndfes ; but 
it joins, at the fame time, the chara&er of the witnefs, his man- 
ners, his conduct. It fays, at firft, that the judge ought to con- 
fider an egens fiU He does not ftop there, but adds, ut Inert eaufa 
quid facile adnuttaU Poverty, then, is not fufficient ; it muft be a 
poverty which, with all the circumftances that accompany it, 
makes it eafy to prefume, that*the witnefs is capable of all kinds of 
crimes, provided the hope of gain be held out to him, ut lucri 
eaufa quid facile admit/at. Thus we fee, that the glofs fays ex- 
prcfsly, that perfons in a date of poverty are often admitted, quia 

non ' 
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non tarn ex facultatibus quam ex fide tefiis idoneus afiimatur et infpicitur 
cujus propofiti fit • 

What was dated to you of the property that was requifite with 
the Romans to exclude the exception of poverty, does not relate 
to witnefies but to accufers, who were not allowed to inditute 
an accufation unlefs they had at lead 50,000 federces. 

But becaufe, in general, it is difficult to make this inquiry as 
to the manners, the charaftcr, the reputation of a witnefs, where 
the parties do not allege any precife fa£t, and confine themfelves 
to the general exception founded upon poverty ; our doftors and 
our ufage redrain this exception to the {ingle cafe of mendicity, 
which forms a drong preemption of the venality of a witnefs. 
This is the do&rine of Mafcardits : if a man goes from door to door, 
ojliatim . This is the opinion of Le Brun t in the book intitled 
Prove* s civil et criminel : we often find more probity and fidelity in 
poverty than in affluence. 

Let us proceed to the particular fa£h. 

u There is no proof of the mifeonduft, the doubtful chara&er, 
the venality of any witnefs. 

2. No proof of mendicity. 

3. What proof is there even of poverty ? A certificate that they 
were not in the rolls of capitation ; but this is a very equivocal 
proof. Perfons arc often omitted through influence or negligence, 
or a feigned poverty. 

And, ladly, this exception would only remove the teftimony 
of fix or feven witnefies, whofe depofitions are not confiderable. 

Let us enter at prefent into the details of particular excep- 
tions. 

Thefc have been properly divided into four claffes : decrets (0), 
law-fuits, animofities for favours refufed, a drong attachment for 
the Prince de Conty . . 

FIRST CLASS OF EXCEPTIONS. 

Decrets . 

Thefe are alleged againd Martineau , Du Perron , Le Geai de 
Chateauforty Jouannty and his wife FoMleufe 9 five of the witnefies. 

Martineau . — The exception againd him mud be difallowed. The 
decret was purged in 1688. The fentence only pronounced a 
compenfation of expences. The matter in difpute was only a 
trifling quarrel. 

(4) Warrants lor apprthenfion on a criminal charge. 

Pp4 It 
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Le Geaide Chateaufort . — It is pretended that there is an equivo- 
cation in the name ; but this is very immaterial, for the witnefs is 
' of flight importance. 

Jouanne and his wife. — Five' decrets have been adduced: we 
have examined them all. There is an affignatioii to be heard, a 
perfonal adjournment, an order for an arreit. But what do we 
find on the other fide, upon one of the decrets ? — a fcntcnce which 
purges it, and condemns Jouanne in three livres reparation. 

Upon another, a fentence given in favour of the wife, and con- 
demning the oppoGte party ; upon the three others, compromifes 
which liquidate the damage and cods at very moderate fums. 

As to the foundation of thefe proceffes, it was merely a quarrel 
between two neighbouring inn-keepers, each of them wifhing to get 
the cuftom of perfons pafling by. The accufations were very trifling j 
but it is faid the public are not fatisfied, and our miniftry is ap- 
pealed to. 

And do they not know the precife difpofition of the article 19, 
of title 25, of the ordonnance of 1670, which enjoins, indeed, the 
king’s procurator to proceed againft thofe who are charged with 
capital crimes, or others fubjeft to corporal punifliment, notwitli- 
flanding any compromife between the parties; but, at the fame 
time, dire&s that, with regard to all others, the compromife fliould 
be executed without any profecution. 

Now what was the matter in the cafe in queftion ? Some blows 
that pafied between the fervants of two inns, on account of fome 
guefts, which the one wifhed to have to the prejudice of the other. 
Nothing could be more fufceptible of accommodation between the 
parties. ^ 

FoitiUeitfe.-^ This is an important exception, becaufe the depofi- 
tion is important ; and, befides, the decrct is not purged : but it 
mult be confuiered in point of law, and in point of fact. 

As a general principle, it is not true that the ordonnance has de- 
cided that a decrct, in all cafes, without diftin&ion, is a fuflicient 
exception. 

The ordonnance, in truth, does not permit this faft to be al- 
leged as an exception, without fupporting it, and producing the 
decrets ; but it leaves it to the prudence of the judge to examine 
the circumftances which accompany the decret, in order, after- 
wards, to decide whether the exception is available or not. 

Now what is the diftin&ion which ought to be followed on 
thefe occafions ? 

Either the accufation is in its nature grave ; and then the pre- 
sumption is againft the accufed," until he has purged the decret. 

He 
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He cannot before be confidered at a man integra fame, a vite in- , 
culpata. 1 

Or, .on the contrary, the nature of the accufation is flight, and 
could not produce any punilhment capable of impofing the flighted 
ftigma ; and, in this cafe, it would be unjuft for the decret to 
have more efle£l than the fentence itfelf. 

In regard to the fad, two things are to be confidered : 

One, the nature of the accufation : they would reprefent it as a 
rape (a ) ; but in the plaint which is before us, and contains a detail 
little fuitable to the dignity of this audience, it only amounts to a 
mere debauch, preceded, as it is alleged, by promifes of marriage ; 
but that is a ufual colour. 

CoDjugium vocat ; hoc preterit nomine culpam. Virg. ALn, lib. ir. 

It is not the relations of the girl, but herfelf, and flie alone who 
complains— fo there is no appearance of rape. 

But what diflipates any fufpicion is, that we do not fee that there 
has been any purfuit from the time of ifluing the decret to the 
prefent, — an entire and profound filence. 

2. The particular circumltances of this affair. 

JFirJt Circumjlance . The decret was never executed; and let us 
not fuller any ambiguity upon the fignification of it. It is very 
well known a decret for taking a perfon in cuftody is not in itfelf 
a matter of notoriety, it is nothing unlefs it is executed, or a pro- 
clamation is made for the perfon, and an inventory taken of his 
effe&s. Here there are none of thefe proceedings ; if there had 
been, they would have been produced — therefore Fouilleufe had no 
legitimate and judicial knowledge of this decret ; how then cduld 
he purge himfelf from it ? 

Second Circumjlance. The marriage of the girl, fince tlie decret, 
which has indiredly extinguiflied the accufation ; flic had more in- 
tereft in not profecuting than he had in not being profecuted ; and 
how could Fouilleufe himfelf have purged the decret without dis- 
honouring her, and troubling an accordant marriage ? What can 
be imputed to him under fuch circumftances ? . 

Third Circumftante . What would have been fhe termination of 
fuch a fuit ? Fouilleufe would have entered an appeal —he would 
have been condemned to have paid fome trifling fum of money to 
a charity, and fome damages. Such condemnations do not induce 
any brand of infamy— he would have remained integr * fame. 

{Can the decret, then, have more effeft than a condemnation ? 

* 

(<*) According to the law of France, the term rape was applied not only to violence^ 
Jot alfo to fcdu&ion, and even to iayeigling a perfon in$ an improper marriage. 


SECOND, 
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SECOND CLASS OF EXCEPTIONS. 

Law-ftiits> or Caufes thereof. 

This is an exception which is good in general ; but it ought not 
to be abufed. It is neceffary that it fhould be a ferious, real con- 
teft, capable of exciting hatred and animofity, and not a law-fuit 
which is only fo in name — an affe&ed one, at leaft in its duration, 
for the purpofe of forming h matter of exception. 

Againft whom is this kind of exception taken ? 

X. Againft Defgourreaux — But this is a fuit which might be 
agreeable to Madame de Nemours , as it tended to confirm the fe- 
cond teftament, by which (he impeaches the title of the Prince de 
Conty \ a fuit which did not prevent the officers from keeping up 
m correfpondence with him, and writing to him the day after your 
Confirmation of the former fentence, to cctme to Paris, and appear 

a witnefs for Madame de Nemours . 

2 . Againft Foillard. — This exception is more plaufible. He 
mil have the fame caufe of fuit as the Prince de Conty in fupport of 
the firft teftament, in which he is a legatee of an annuity of twelve 
hundred livres ; whereas he is only entitled to a fum of 4800 livres 
in the whole, under the latter * and, betides, he is named a tefta- 
mentary executor. 

As to the quality of executor, that is a charge, or at moft no 
honour, which he has not accepted. There no. appearance of 
his accepting it* but, on the other hand, it is a circnm$ance 
which proves the probity of the witnefs, and the confidence whjch 
was placed in him. 

As to the difference of the legacies, Madame de Nemours has no 
intereft in oppoling the argument which would apply againft fe- 
veral witneffes in her own inqueft 5 but the difference is not confider- 
able to a perfon advanced in years. Some would take the annuity* 
others the legacy, according to the (late pf their family. 

We are not to include here any thing concerning the arrears 
of an annuity, which he has independent of the two teftaments. 

Add his known probity. 

3. Againft Dafflon , le Leu, Mademoifelle le Baftier , three domef* 
tics of Madame de Longueville , to whom (he has given life an- 
nuities by her teftament. 

What is this fuit ? An alfignation both to the Prince de Copty 
and Madame de Netnours , as heirs, perfonally, and by way of 
hypothecation, upon # the effefts, for the payment of the an- 
nuity. 

What oppofition can there be to this demand ? It is agreed be- 
fore 
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fore you that Madamt de Nemours was liable for her parti and ' 
can it be difputed that Ihe was liable by way of hypothecation foe 
the whole ? 

This aifignation was made on the 19th of Auguft> 16941 it is 
referred to the court of Requites du Palais, 1 and there no oppofi- 
tion is made to it. In the iqean time the caufe proceeds between 
the. Prince de Conty and Madame de Nemours • The fentence, 
which allows a proof by wknefles, is confirmed the 10th of 
January , 1696 ; and no defence is made againft the demand of 
thefe three perfons* until the 19th of January f the day on which 
the Prince de Conty begins his examination. ^ 

And what is the defence ? It is reduced to thefe words. Not ' 
receivable and unfounded . Does ihe offer to pay her part ? Does 
ihe contend that it is already paid ? Nothing of the hind. But 
Madame de Nemours , it is faid, has been obliged to pay the whole ? 
What is the confequence of that ? A recourfe againft the Prince 
de Conty , and not an exception againft the witneflea. 

THIRD CLASS OF EXCEPTIONS. 

Animofities for favours refufed . 

This exception is propofed againft three of the witneffes, Graf- 
pin , Defgourrcaux , Tiffier . 

With refpe£t to Grappin , they have given in evidence a letter, 
by which he requefts the wardrobe of the Abbe d' Orleans , and a 
gratification. 

But does it appear that they were refufed to him ? By no 
means, and befides what would be the confequences ?■ 

Could not a valet de chambre requeft a recompence for his fer- 
vices, from the heir of the Abbe tT Orleans > without rendering 
himfclf incapable.-of declaring what he knew refpefting the ftate of 
his mafter. 

Defgourreaux. He requefted a gratification in lieu of an equi- 
page. He requefted Guilhin to prefent a petition. He wrote on 
thefifcth April , 1695, to afk for the payment of his falary, and 
he ftates himfelf to be very forry, that Madame de Nemours was fo 
long in determining, 'and that he wimed to know what charge 
there was againft him, having nothing to reproach himfelf with. 

We may make the fame, obfervations upon this exception as 
upon the preceding j it would be difficult on, fu^i account to find 
fault with an ancient domeftic ; does it appear that the requeft was 
refufed ? Oh the contrary, you fee that they endeavour to con- 
ciliate him, by letters written immediately after you confirmed the 
fentence, admitting the proof. 


Father 



$ 7 *' APPENDIX. [Numb. XIX. 

Fatter Ttffier. . A diftin&ion mull be made between the letters, 
which are admitted, and the placets, which are difavowed. 

In the letters he requefts nothing for himfelf, but merely the 
payment of one year’s falary, which was due to his brother 5 a 
chalice and fome books for the Abbey . of St . George's . There is one 
in nyhich he fays, that he withes his requell may fucceed, fo as to 
fpare him the chagrin, which the fequel of this affair might caufe 
him \ terms which have no reference to the pretended menaces, 
which he is fuppofed to have thrown out. 

It is true that in the placets, which it is pretended were joined 
to the letters, he requefts the continuation of a penlion of 500 
Kvres, which Madame ie Longueville caufcd to be given him during 
thl life of the Abbe d* Orleans , but befides that .thefe placets are 
neither acknowledged nor ligned, can it be fuppofed that a prieft, 
that the member of a religious fociety, honoured with xr.oft of the 
ironfiderable employments of his order, that an old man of 78^ 
about to appear before the fupreme tribunal of the fovereign judge, 
would, out of revenge for fuch a refufal, commit a perjury i ft the 
face of juftice, and render himfelf guilty of the blacked falfehood 
that ever was committed, as he is not content with attefting the 
infanity of the Abbe d? Orleans , but he mud add an infinity of cir- 
cumftances, which would be an aflemblage and multitude of crimes 
combined in one. 

Let us finilh what regards thofe three witnefies, by three reflec- 
tions common to them all. 

I . They are witnefies who are almoft abfolutely neceflary. If 
would require very ftrong arguments to reje& them. ^ 

a. By deferring to grant the favours which were requefted, they 
might be reduced to the impoflibility of depofing againft Madame 
de Nemours , for it might be expefted either that they would not 
flepofc at all, for fear of lofing the fruit of their fervices, or at 
jeaft* that, if they did depofe, their depofitions might be rendered 
pfeled by aferibing them to the refufal of thefe favours. 

, 3. If we attend to probability, in obferving the favours which 
were demanded on one fide, and deferred oh the other, and^eing 
the witnefs in fufpence until after his deposition, will it not be moll 
natural to conclude, that it was not the refufal of the favour 
which induced the depofition, fince the favour was not as yet re- 
ftifed, but on, the contrary, that it was the depofition which in«* 
duced the refufal ? 

Let proceed to examine, th» 


fQuwm 
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FOURTH CLASS OF EXCEPTIONS. 


m 


Attachment to the Prince de Canty . 1 

This laft exception relates to M< and Madame de Billy . We 
are of opinion it ought not to have been propofed* 

It is pretended that they are officers of the Prince de Conty, be- 
caufe they are keepers of the Chateau de Trie ,• which belongs to 
him. 

The teftament of Madame de Lotigueville diflipates this colour. 

She gives to de Billy and his wife, a habitation in the Chateau 
de Trie , with the appointments amounting to 400 livres a-ye»r, and 
in cafe her heirs (hould difpoflefs them, which (he does not think 
likely, and requefls them not to do, Ihc directs the fame fum to 
be paid to them during their lives. 

They are not then officers of the Prince de Canty , but legatees 
of Madame de Lotigueville. 

They do not even enjoy the habitation, but refide upon a 
neighbouring eftate. 

All the right of the Prince de Conty would confift in taking 
away from them this habitation. He might do fo in legal ftri£t- 
nefs, but there are ties of honour and propriety in the requefts of 
Madame de Lotigueville , which, amonglt perfons of this rank, may 
have all the effeft of obligation and command. 

It is added with refpedt to Madame de Billy , that (he has aflum- 
ed the quality of lady of honour to Madame de Lotigueville, but in 
faft, (he performed the functions of that fituation, and how does 
fhe exprefs hcrfelf refpe&ing it.? She fays, that (he ferved 
Madame de Lotigueville in quality of lady of honour. Such ex- 
ceptions are too vague to weaken depofitions of this importance. 

We have not taken notice of the faft of the Chalice , purchafed 
by Foil lard, nor of the gift which Defgourreaux received from Abbe 
d'Qrleans , at the time when 1 they now reprefent him to have been 
in a ftatc of imbecility; bccavife thefe are contradi&ions ' of their 
teffimony, of which we fliall have to fpeak in the fequel, rather 
than in examining the exceptions. 

Such are the exceptions then which arc taken on the part of. 
Madame de Nemours , They are reduced to fome fufpicions 
againft Foillard , on account of fome difference between the legacies 
in his favouf, and the two teftaments ; and to difallowing the two 
witnefles, who were under the age of puberty, together with & Geai 
de Chateaufirt . * 

Let us now pafs to the eafy and fummary examination of the 
exceptions which the.counfel of ‘the Prince de Conty have propofed 
againft the witnefles of the oppplite fide., 

5 Let 
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Let us firft attend to what they have fsid, concerning the de- 
pofition of the moft illuftrious witnefs, in the inqueft of Madame 
de Nemours . It is unneceflary to add the name of the late M. le 
Nain t Maitre des Requites . 

We avow, and the public will do us the juilice to be perfuad*" 
ed, that we grieve to feel ourfeives reduced to the painful necef- 
fity of examining the general fufpicions by which they would 
offer to weaken the authority of a witnefs fo worthy of our vene- 
ration. 

It feems as if we were obliged to examine a reproach againft 
tirtue itfelf j virtue which a long life has confummated, and which 
a precious death that appeared premature, though at the age of 
80, has confecrated to immortality. 

Why is it not permitted to us, inftead of entering into a dif- 
cuflion of this exception, to render to the illuftrious perfon who is 
now no more, the tribute fo juftly merited of a folemn effufion of 
praife, which, coming from us, would be confidered rather as aft 
effufion of the heart, than as a produff ion of the mind. We (hould 
reprefent him to you in the temple of juftice, where his ardent 
zeal for truth, and his immoveable firmnefs in well doing, have 
frequently given Confolation to innocence, and caufed iniquity to 
tremble. We (hould (hew him unto you at the foot of the altar, 
joining the example of a perfeft chriftian to the accomplilhed 
model of a righteous magiftrate. We (hould follow him in the 
fplendid obfcurity of his retreat, where we (hould fee him nearer 
to heaven than to earth, receiving the benedictions 'which the 
fcripture {a) has promifed to the upright man, and in a happy o}d 
age, beholding the children of his grand-children, more loaded 
with merits than with years, deep the deep of the juft, and living 
even<after his death, not only in the remembrance of him which 
will fubfift for ever, but ftill more, in the worthy heirs of his 
name,*his fortunes and his virtues. 

But whatever gratification we might have in rendering this pub- 
lic homage to his memory, we are obliged to confine ourfelves 
within much narrower limits ; let us renounce what might flatter 
flie fentiments of our hearts, and not lofe fight of the principal 
objeCt, which we are this day to contemplate. Let us examine 
the indire£t exceptions, which have been propofed in the moft 
delicate manner, but which ftill have been propofed againft 
M.lsNasn. 

We are not (peaking here of the interpretation which has been 
given to his demolition. We are now only confidering the qua- 

(*).Ecce Sc beuedlcetvr homo qA timet Dominant, it vldeai fillet, filioroataonun. 

tf fities 
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lities of the witneffes, and not the inferences which are to be 
drawn from their teftimony. 

What is it then that is ftated to you ? that from the confidence 
with which Madame de Longueville honoured M. le Nain , that 
from the place which he held in the councils of NeufcHatel, he 
ought to be regarded as one of the principal authors of the ads 
which were figned by the Abbe d 9 Orleans. That his fidelity, being 
engaged by the counfels which he had given, did not allow him 
to exprefs himfdf in his depolition clearly, and in a manner, 
which might impeach the ads, that were equally juft and 
neceflary. 

We know that a judge cannot depofe againft the fentence which 
he has himfelf given ; a notary againft the ad which he has re- 
ceived; an advocate againft the tranfadion which he hasadvifed. 

But what proofs are there, that M. le Nain is to be confidered 
as the author of the inftruments which were executed by the 
Abbe d* Orleans ? It i6 known in general, that Madame de Longue- 
ville frequently confulted M. le Nait /, which was a mark of the 
difeernment and elevation of mind, that belonged to that great 
Princefs . But can we conclude from this fad, that he took fuch 
a part in the inftruments, that he Could not depofe againft them, 
without indiredly deftroying his own produdions ? 

Can we look for a greater proof than his depofition itfelf, that 
his fidelity was not engaged by thefe inftruments ? Would he 
have depofed in this affair, if it was true that the confidence of 
Madame de Longueville had rendered him the only arbiter of the 
condud of the Abbe <T Orleans, upon this dccafion ? If we were 
inquiring refpeding any other perfon, we (hould examine firft, what 
he ought to have done, and next, what he had done ;J>ut let us 
be permitted to reverfe this order, with refped to the great ma*> 
giftrate, concerning whom we have the' honour toaddrefs you. 
Let us fay, M. le Nain has done it, therefore he might do it, 
therefore he ought to do it. In this fentiment we believe that all 
the public will accord with us, and therefore we conclude what 
relates to the quality ofitthis witnefs ; intending hereafter to give 
our opinion at length upon the nature of his depofition. 

The remainder does not require a long examination. , 

David is not exceptionable ; it is pretended that the Prince de 
Cent} having removed' him from the place of fecretary, in i68j, 
he retained his refentment in 1696. 

But that is hardly probable. 

Pervis is a witnefs, who appears almoft neceflary. 

But there are two great obftacles to the admiffion of his tef- 
timony. 

I. He 
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I. He is a legatee of 8coo livrr., h\ the lap. tenement, and has 
nothing by the firft. 

a. He is a domeftic of Madame de Nemours , a warden ox one of 
her Chateaux . The witnefs mud then be difallowed. 

* The remainder of this audience was employed in reading the depofi - 
/faffs of the witnejfes. 


THIRD AUDIENCE. ' 

After having recited the fa&s and the arguments of the parties 
in the firft audience, after having laid before you the two contrary 
hiftories of the life of the Abbe d* Orleans, by the depofitions of the 
witnefies which were read in thefecond audience, a crowd of quef- 
tions now prefent themfelves before us, which arc to be the 
matter of our examination, and the important fubjc£t of your de- 
liberation. 

Permit us, Sirs, that we may not be intimidated by their num- 
ber and extent, to contemplate them feparately, and in order to 
make a proper diftribution, to divide this caufe into two parts, 
with reference to the two teftaments which form all the difficulty 
of it. 

Let us examine, in the-firfl: place, the firft teftament in itfelf \ 
let us fee if it is true, as you have been told, that independantly of 
the ads which follow it, it includes in itfelf the caufe of & ruin 
and the principle of its deftru&ion. 

Let us compare it afterwards with the other ads, and parti- 
cularly with the donation, and the fubfequent teftament, by which 
it is faid to be defeated. In a word, let us refume the plan and 
rule, which we purfued upon the interlocutory proceeding for the 
examination of this great caufe. Has the firft teftament become 
void in itfelf ? That is the firft queftion — Is it revoked ? That is the 
fecond. We (hould be Sappy if the dedlfion was as fhort, and as 
cafy as the propofition. 

The whole examination refpeding the caducity of the firft tef- 
tament is reduced to two principal points, both equally important 
fnd decifive. * 

The firft, is whether the queftion is (till open ? Whether it is 
not predicated clearly, certainly, irrevocably, by the authority of 
yourfentence? , 

The fecond, is reduced to examining whether, if every thing was 
yet entire, it could be contended with any appearance of truth, 

that 
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that the firft teftament is a title which is void, ineffectual, and 
deftru&ive of itfelf. 

In order to difcufs the firft point, and to decide how far the 
queftion is concluded by your fentencc, permit me to represent the 
ftate of the conteft, which was brought before you in 1695, and 
1696. 

Madaihe de Nemours was appellant from a preliminary fen- 
tence, admitting the Prince de Cotity to make the proof, which he . 
had demanded by a precife requeft, and (he renewed upon that 
appeal the two principal arguments, which formed the whole of 
her defence in the principal caufe ; (he maintained at firft, that 
the Prince de Conty had no title, becaufe the teftament, which he 
alleged in his favour, was annihilated by the previous deccafe of 
the inftituted heir ; (lie added that this teftament, inefficacious in 
itfelf, was revoked by a fubfequent teftament ; and that fuch being 
the cafe, the rules of juftice could not admit the Prince de Conty, 
to make a proof fuperfluous, illufory, contrary to his own in- 
terefts 5 fince even if lie fhould prove the ini'anity of the Abbe 
d* Orleans, at the time of the laft teftament, the only inference 
which could be deduced from fuch a proof, would be that the 
Abbe d* Orleans was dead without a teftament, as the firft was of 
no effect, and the fecond was made by a perfon in a ftate of in- 
capacity, and confequently that the law of blood and nature 
would have given the fucceffion to Madame de Nemours , his only 
legitimate heir. 

Upon the foundation of thefe two principal arguments, Madame 
de Nemours prefented her appeal 5 it was pleaded during twenty 
audiences, of which a confiderable part was employed in ftating 
the legal objections to the firft teftament. Our miniftry obliged 
us to take the conclufion, in a caufe fo celebrated and fo difficult. 
What was the firft Jpoint to which we directed our attention? it 
was the explication of the real ftate of the conteft we reprefented, 
that the original fentence could not be regarded as an innocent 
temperament with refpeft to the queftions of law, that it had not 
indeed pronounced a diftinft judgment upon thefe queftions; but 
that it had decided them tacitly, fince the Prince de Conty would 
not have been admitted to the proof which he demanded, except 
by deciding that he had a folid intereft and a certain quality, and 
that that intereft and that quality having no other foundation than 
the teftament of 1668, the original judges had regarded that aft 
as a title equally inviolable and legitimate. We even made ufe of a 
companion which is very common in the order of juftice, and we 
oblerved that the queftion of the firft teftament was decided in 
the fame manner, that the court ordinarily decides, upon queftions 
Vox/. II. Qjq j>f 
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of prefcription or cftoppel: when it is judged that a preferiptiomis 
not fufficicntly eftablifhed, the court frequently contents itfelf with 
admitting the aXion without giving any exprefs judgment as to 
the prefcription; but will it be laid, that the court has not judged 
definitively upon the prefcription by their admitting the aXion to 
which it h oppofed ? Suppofe, for inftance, that Madame de Nemours 
had oppofed a prefcription to the Prince de Conty 9 s demand of being 
admitted to proof. If the court had, notwithftanding, permitted 
the proof to be made, could it afterwards be contended that the 
prefcription, without having been fpecially referved, could be ad- 
mitted as the foundation of a frefh difpute. 

This, Sir, is what we had the honor to reprefont to you at the 
time of the former pleading, in order to apprize you of the im- 
portance of the fentence which you were then to pronounce. 

We entered afterwards into an examination of the queitions of 
law, whicli occupied at leaft one half of the long addrefs, which the 
extent of the fubjeX obliged us to make ; you pronounced that 
celebrated judgment by which you freely and fimply confirmed the 
original fentence, without even adding the ordinary claufe, that it 
Ihould be without prejudice to 'the rights of the parties. 

It is not for us to offer to carry our views and refleXions further; 
we, together with the reft of the public, rcfpeX that myftcry whicli 
forms fo eflential a part of the religion of your judgments : you 
alone can know, whether, in the deliberation which immediately fol- 
lowed upon our conclufions, you took into confidcraticn the 
queftions of law, and whether you intended to decide conclufivcly 
upon them. 

As for ourfelves, who only propofe our refleXions with trem- 
bling, and who can only derive our information from the exterior 
. declarations of your judgment, we arc perfuaded that its dif- 
pofition neceffarily implies a decifion upon the validity of the firft 
teftament. 

Two reafons,. which we will mention in a Angle word, equally 
perfuade us of it. 

The one, that it would appear contrary to juftice, to have ad- 
mitted the Prince de Conty to a proof in which lie would have no 
intcreft if the firit tellament no longer fulfilled, without having 
previoufly examined not only the appearance but the validity of 
his right, and without being perfuaded that that right being certain 
1 in itfelf did not require any proof by witnefles, except to deftroy 
the only obftacle which could be oppofed to.it. Could it be 
poffible that with any hefltation refpeXing this title, a proof would 
be .admitted of fo difficult a nature ; thkr entertaining a doubt of 
the validity of the firft teftament, you would have permitted the 

Prince 
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Prince de Conty to attack the fecond ; and that the law being un- 
certain, you would, without a confident affurance refpeding that, 
have pafled to an examination of the fad? 

For in fliort, Sirs, and this is the fecond reafon which perfuades 
us of the real prejudication of your fentence — Was the fad, of 
which you admitted the proof, of any confequence, could it be in 
any degree relevant to the decifions of the queftions of law? Hie 
point in queftion was, whether the previous deceafe of the inftituted 
heir had rendered the firft teftament void, and in order to ccrihe to 
a judgment upon that mere queftion of law, if it was ordained 
that the Prince de Conty might prove that the teftator was in a ftate 
of infanity at the time of making the fecond* Can any thing be 
more divifible, more diftind, more independaut, than thefe two 
queftions? The firft is abfolutely preliminary to the fecond, and 
the fecond is entirely ufclefs in the decifion of the firft. It was 
not then with reference to the queftion of law, that you admitted 
the proof, it was only with reference to the queftion of fad, and 
this laft queftion could never have been examined, or difeufled, or 
decided, without having formed a judgment upon the firft: 
without that the parties would have been engaged in ufelefs pro- 
longations, in immenfe expence; and when they had fatisfied your 
fentence, when one of the parties had examined eighty-five wit- 
nefles and the other fcventy-fix, it would have been faid, it is not 
upon the circumftanccs of fad, but upon the points of law that 
the caufe ought to be decided ; thus the permiflion which you had 
granted would be ufelefs, dangerous, contrary to equity and to 
juft ice. 

Such, notwithftanding, is the fenfe which they would put upon 
your judgment, and which they do not fupport by any other 
reafon than the mere name and general quality of an interlocutory 
fentence. It is true, that in general, an interlocutory referves the 
rights of the parties entire, but that is upon the queftion to which 
the interlocutory fentence relates, and not upon the queftions 
preliminary to it. 

To exprefs ourfelves more clearly, you had to decide upon two 
queftions, the one of law, which confided in determining' whether 
the firft fentence was valid ; the other of fad, in which it was to 
be decided whether the fecond was competent to revoke it. Was 
it upon the firft queftion that you pafled the interlocutory 
fentence? was it to decide this queftion of law that you allowed 
the examination of 160 witnefles? The mere propofition isnbfurd: 
upon what then did the interlocutory fentence turn? upon the. 
queftion of fad, that is referved and remains entire, but the firft 
is decided, as it was abfolutely preliminary to the fecond* 

CLqz We 
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We might difpenfe with entering anew upon the difeuflion of 
the queftions of law, upon which we probably occupied too great 
a portion of your time upon the former pleading; but as wc lhall 
always diftruft even evidence itfelf, until it is confirmed by the 
authority of your judgments, we fliall fhortly recapitulate what 
we have already dated more at length upon thefe queftions; we 
fhall examine the new arguments Which are faid to be now 
brought forward, and we fhall endeavour very fammarily to fhew 
that even if the fuhje£k was entire it would be Hill proper to 
decide in favour of the validity of the firft teftament. 

[After a recapitulation of the former arguments in fuppert of the 
title under the firjl wilt) he proceeded as follows :] 

Againft fo many reafons fortified by the unanimous fentiment of 
the doflors, without its having been found poffible, Once the caufc 
was before difeufled, to difeover even one who entertains the con- 
trary opinion, except in the cafe of palling over a child, which is 
the only vice in the fubftance confidered by fome as not admitting 
of reparation by the codicillary cFaufe: Againft all thefe principles 
we fay an objeftion has been mssie which is pretended to be ab- 
folutely new, although we had iudirefly refuted it upon the former 
hearing. 

And fee in what this objeftion confifts. It is fo fubtle, and, we 
may add, fo contrary to all natural ideas, that we are not afraid of 
requefting a renewal of your attention in bringing it particularly 
before you. 

We rauft ncceffkrily fuppofe the cafe to which the Iaw.#pplies 
before wc repeat the terms of it. A perfon in contemplation of 
death, makes a difpofition which only amounts to a codicil, in 
which he charge* his prefumptive heir with a fidei-commiffion. 
He dies, his heir repudiates the fucceflion, which pafles to the heir 
of the fecond degree. It is afked whether this heir takes its fubje& 
to the fidci-commiffion? If, without going further, we were to alk 
the generality of mankind their opinion upon this queftion, wc do 
not doubt but they would all anfwer, that if there were no 
particular circumftances, it ought to be decided that the charge of 
the fidei-commiflion was communicated and extended to the fecond 
degree. But it xs faid, the law decides the contrary, and in fa& 
it has the appearance of fo deciding. Thefe are the terms of it:— 
« lllud eerie biiubitath dicitur 9 ft quis inteftatus decedens, ab eo qui 
prime grain ei fuccedere potuii ftdei-commiffium reliquerit f ft, illo re* 
pudlante , ad fequentem gradum devolutu ft fucceffio , cum fidci-cmmijfum 
non delete^ et ita imperator nojlcr refcripftU L 1. $ 9 *jf» de kgat. 3. 

But how is that law applicable to the prefent caufe? you have 
b;m told that at the* time of the teftament, which it isfaid could^ 
i only 
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only a!Fe£fc t!he moveables and the acquifmons» Madame dt 
Longuevillc- was the prefumptive heir and in the firft degree. Now 
it was (he whom the Abbe d* Orleans charged nmlnatlm with the 
fdei-commijjion ; then this charge does not pafs to Madame dt 
Nemours , who afterwards becomes heir of the firft degree. 

But in the firft place they have not taken notice, that when the 
law fpeaks of the firft and the fccond degree, it fpeak6 of them 
not with reference to the time of the teftament, which amounts 
to nothing in fixing the proximity of the heirs, but with reference 
Jo the time of the death. Then as Madame de Nemours was not 
only the ncareft but the only heir at the time of the death, ihe 
ought to be charged with the fidei^commifflon even by the very 
terms of this law. 

But without refting fitisfied with this firft anfwer, let us obferve 
in the fecond place, that we mu ft not overlook the learned, the 
judicious, and the juft commentary, which the Prefidcnt Faber has 
made upon this law. He has examined it in the fifteenth chapCSfr 
of the fourth book of his Conjectures, and he demonftrates irre- 
fiftibly, that wc mud rejeft the negation of this law. 

There are two principal reafons for his opinion. 

1. The juritt Ulp'um would contradi& himfelf, and that in one 
and the fame law. For in the § 7 he eitablifties the principle, 
that the heir in the fecond degree may be charged with the jMe\- 
commiffion in the fame manner as the firft, and in the § 9, which is 
that whereof the terms have been dated to you, he would decide 
that the heir in the fccond degree would not be charged, as if it 
was not always to be prefumed when there are no circumftances 
to the contrary, that the teftator intended to that which was in hi* 
power, and that he could never have it in his contemplation to 
make the fidei-commijjton depend upon the uncertain event of the 
acceptance of the inheritance by the heir of the firft degree. 
That would not be the only contradi&ion with which Vlpian would 
be charged. He decides in the law 61 delegate That if only- 
one' of the legitimate heirs was charged with the fidei*comfniffion % 
his replication would not prevent the fidei-cQmmiJJion being due 
from his co-heir to whom that part would accrue, et hie quq/i 
fubjtitutus cum fuo onere confequetur ad crefcetitem port ictie . 

* Nec tantum proximS bonorum pofieftorii, return inferiorii quoque fidei-commifteit 
poflitaiui, 

f Si Titio ft Mario beredibui inftttutn, qui quadringinta reUnquebat, a Titio di feast* 
legaverit, ft qoifquis heies effet, centum, neque heredittiem adierit trecenta 

Ticiut debebic- § 1. Julias at qutdero ait, ft alter ex ligirimii fceredibuf rtf uilaftctpor* 
tionem, cum efttac ab so fidei-commifla relifta, coheredem ejoi nan eile cogenduo fideU 
commifta praftara pordonem enim ad coheredesa fine on era pertinent, let p ft iticilpbi# 
Sever!, quofidei-commUTa ab inftitnto rdi&a, a fubftltudi dcbcutur, ft KStMi fttbftittttuf 
,**» fuo tacit cooftquetuf ad crcfccatca portioncm, . FT" 

Qj 3 ' No* 
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Now if the co-heir whom the teftator had not charged, is not- 
withftanding bound, why (hould the heir of the fecond degree be 
exempt, fince the teftator according to Ulpian might have charged 
the fecond degree in the fame manner as the firft? Does not even 
the comparifon of the fubftituted heir agree perfe&ly with the heir 
of the fecond degree, when the heir of the firft degree renounces 
the fucceflion ? 

2 . In the paragraph which is adduced, on the part of Madatne di 
Nenyurs, the jurift adds, that the emperor had fo decided. Now 
on the one hand it is certain that this abfurd decifion is no where 
to be found; and we find on the contrary in law 61, which we 
have juft cited, an oppofite decifion, for Ulpian , in obliging one 
co-heir to perform the fidei-commiffion which was impofed upon 
another, fays, that that cannot admit of any difficulty fince the 
refeript of the emperor. See then what is the refeript which is 
mentioned in the law that we are Examining, a refeript very famous 
in the writings of the jurifts upon this fubjeft, by which Severus 
and Antonine decided that the co-heirs and fubftitutes fucceeded to 
the charges in the fame manner as to the effedts ; a provifion which 
was extended foon afterwards to legitimate fucccffions. 

Such are the grand and folid foundations of the opinion of 
Faber* an opinion which appeared fo juft to Denys Godejior , that 
he is content with referring the reader to that learned interpreter, as 
intimating where he is to feek for the true interpretation of this law. 

But it is not neceffary to make any retrenchment from the law. 
Let Us fay with the glofs, with Bartolus , with all the Italian 
expofitors, that it ought to have effeft in one fingle cafe, that is 
where nominatim reliBim ejl* fo that unicus heres videatur oner at us > 
in which cafe the fidei-ccmmiQton is merely perfonal. 

But is that the cafe here? They have confounded two different 
claufes, the claufc of inftitution, and the codicillary claufe/ It is 
true, that in the claufe of inftitution, Madame de Longueville is 
charged by name; but it is not by that claufe that we hold the 
legitimate fucceffors to be charged with the fidci-commi/fion , it is 
by the codicillary claufe which charges the legitimate heirs in 
general. , 

Let us go further, and endeavour to {hew, that it is fo far from 
true, that Madame de Nemours is not comprifed in the codicillary 
claufe as legitimate heir, that it is almoft impoffiblc to refer that 
claufe to any other perfon, and that (lie is charged with the fidei- 
commifflon almoft by name. 

Let us purfue our original ideas : the codicillary claufe is a prayer 
addrefied to the legitimate heirs. The Abbe d y Orleans had only three 

that deftription, the Comte de St. Po! i Madame dr Lvnguevillt, 
Madame 
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Madame de Nemours. He addreflcs the two firft in the inftitution. 
He charges them by name with the fidei*commtjfion % in favour of 
the Princes de Cority . He addreflcs himfelf to the lad in the codi- 
cillary claufe. Why? Becaule one of the principal caufes for 
which that claufe is fubjoinedi is that of the caducity, of the in* 
ftitution; that is to fay, the previous deccafe of the two inftituted 
heirs. Then there is a cafe in which he fuppofes tnat the two firft 
heirs will not to be in a condition to hear his prayers and obey his. 
words, and not withftan ding he continues to pray, and to make his 
voice be heard. To whom then can he addrefs himfelf? If it is 
true, that his objed is his legitimate heirs, and that two of them 
are fuppofed to be dead, is it not evident that he can only regard 
the third heir, the only one who exills; that is to fay, Madame de 
Nemours ; and that confequently, as we l^ive already faid, fhe is 
almoft by name charged by the teilator. v 

But if this teilament cannot be regarded as having failed of its 
effed, as it is fupported by the codicillary claufe, is it then revoked 
by the donation, or by the fubfequent teilament? This is the 
fecond part of the catife. 

The donation forms a qur (lion of law, but one which is ufelcfs; 
the teftament, a queftion of fad, but cflcntial. 

We fay, that the donation forms an ufclefs queftion of law, for 
to what is it reduced? To decide whether, according to the rules 
of law, an univerfal donation of prefent cfllfls revokes an an- 
tecedent teftament. 

Two grounds have been dated. The incompatibility of the titles, 
but that is a propofition contrary to found juvifprudcnce; the 
donation diminifhes the profit of the fucceflion, but it does not 
affed the fubilance of the inftitution*, but befides, here is a con- 
ditional donation, the right of reverfion always continued a property 
in the donor; could that have been "oppofed to the Comte de Saint 
Pol ? 

Second ground, change of intention, that might form a difficulty, 
not that it is true, that the property having been given without any 
charge to the Comte de St. Pol , it would not be again fubjed to 
the charge in reverting to the donor; but principally on account of 
the claufe inferted in the donation, and which referVes the right 
of retinue to Madame de Nemours after tlie Abbe ^Orleans , a very 
ftrong prefumption, to which, as it feems, nothing could be oppofed 
except the ftridnefs of the law; but fuch a prefumption not- 
withftanding does not in itfelf derfroy a teftament. For inftance* 
CPUld this point be oppofed to Madame de JLongueville the inftituted 
l^eir? Now from the inftant that the inftitution is admitted to 
fubfift* the fidei-commijfm which is attached to it fubfifts alfo* She, 

jQ^q 4 could 
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could not take the effc&s without the charge of reftitution ; (he 
could only receive them to render them according to the dif- 
pofition. 

But once more, after having reduced this queftion to its real 
difficulty, let us fay as we have faid upon the former occafion, 
that before we examine what was the will of the Abbe d* Or leans > 
we mud be allured that he had a will; now this is the very 
queftion in difpute^ fince the time of the donation is three days 
before that of the teftament, and when it is contended that the 
Abbe d 9 Orleans was in a ftate of infanity. 

And in order to evince (till further the inutility of this queftion. 
Jet us fay in one word, either the donor was in a ftate of fanity, 
and then why look for conjedlures of his intention; aftd whether 
he did or did not mean to revoke the firft teftament by the donation? 
Can his intention be doubtful if his fanity was certain ? Is it not 
written in his teftament, which followed the donation? Or on the 
contrary, he was in a ftate of infanity; and in that cafe how could 
he change his intention, not having any to change? We (hall ex- 
amine in a moment the a£ls by which it is pretended the donation 
was confirmed. Let us reft the point upon this fingle reafon, the 
fa& is always decifive. If he was fane, the fccond teftament proves 
that he intended to revoke the firft. If he was infane, he could not 
revoke it either by the donation or the fecond teftament. 

At length we are arrived at the decifive point, and the real knot, 
at the eflcnlial queftion, we might almoft fay the only queftion of 
this long conteft. Hitherto we have treated of feveral queftions, 
which might appear more proper to fatisfy the inclination or the pre- 
judices of the parties, than to enlighten the religion of the judges; 

• and carrying our exaftnefs even to a fcruple, we have deemed it 
not allowable to retrench any part of the caufe by a kind of pre- . 
mature judgment and anticipated cenfure. We have preferred 
expofing ourfelves to the imputation of faying things which might 
be ufclefs and fuperiluous, rather than to the reproach of having 
omitted any which were ufeful and neceflary ; and we are perfuaded 
St was our duty to represent at firft this caufe, as it appeared in 
the mouths of the parties, before we endeavoured to exhibit it 
as it ought to appear in the fan&uary of juftice. But after having 
fatisfied in this refpeft every thing which the delicacy of our 
vniniftry could require from us, we enter at prefent upon the more 
important and difficult part of oqr obligations, which conlifts in en- 
deavouring to difeover the light of truth from amongft the clouds 
of darknefs that encompafs it, and to place it before your eyes not 
(fevered with thofe extrinfic ornaments which frequently bnly 
embellifti in order to difguife; but on the contrary, divefted of all 

exterior 
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exterior advantages, educed to that natural ftate of purity, of 
fimplicity, of fincerity, in which it ought to prefent itfelf to the 
eyes of judice. 

But what is this important truth which we are in purfuit of ? 
Tou know, Sirs, that all the difficulty of this caufe is reduced to 
examining, whether the Abbe d* Orleans was in a ftate of ca- 
pacity or incapacity at the time of making his laft teftament ? 
Such is the only object which we are this day to contemplate, and 
fuch at the fame time is the deplorableld^ * fuch the melancholy 
deftiny of the houfe of Ldrtgtifibi/te, fo illuftrious in its origin, fo 
glorious in its progrefs, fo fplendid in its decline, that all which 
remains of its pad grandeur, is, the (ingle queftion whether the 
lad heir of fo exalted a name fell fix months fooner,oriix months 
later, into a date of infanity ? Thus terminate the fortune and 
elevation of fo many heroes. Their fuccefior dies an ideot, we 
have not, even after his death, the confolation of being allowed 
to doubt the truth of his infanity. The calamity is .certain, the 
date of it alone is doubtful. Six months are all the fubjed of 
this celebrated conted which is palling before you, and the mag- 
nitude of which only ferves to proclaim dill more loudly, die 
emptinefs of grandeur, and the incondancy of fortune. 

But before we enter into the examination of this quedion of 
faffc, fo important and fo difficult, we think it is abfolutcly necef- 
fiiry to edablifh, in a few words, the general principles by which 
we may judge of the merit, of the force, and, above all, the prefer- 
ence of the oppofite proofs. And that we may do this with order, 
let us firft endeavour to find out what is in general that incapacity 
of the mind, which fhould render a tedament invalid 5 let us then 
examine how this incapacity ought to be proved. To thefe two 
points, the arrangement of the general principles which ought to 
prevail, in this lad part of the caufe, is reduced. 

What then, if it is poffible to define it, is that date of incapacity 
which retrenches a tedator from the number of citizens, and al- 
mod effaces him from that of men ? let us not addrefs ourfelves 
to the ancient philofophcrs for a folution of this quedion : they 
might probably anfwer, that all men are in a date of aftual and 
perpetual infanity, except that fage which every feft toads of pof- 
feffing, but which npne of them can point out to others ; they 
would, without hefitation, place amongd the infane, all who are 
either agitated by their own pafiions, or Haves to thofe of others, 
and changing the common ideas of men, they would render fanity 
dill more difficult to prove than madnefs. Let us rather confult 
thole who have tempered the excefs of philofophy by experience 
in the affairs of the world, or by the principles of jurisprudence. 

6 What 
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- What fays that great man, who was, at t^ fame time, an orator, 
a philofopher, and a jurift ? (and to comprife more than all this,) 
what does the opinion of Cicero teach upon this fubje ft ? 

Two different Rates divide all men, if you except the really 
fage (*)• The one are deprived entirely of the ufe of reafon, the 
others make a bad ufe of it, but there is not fufficient reafon for 
declaring them to be in a Rate of folly ; the one are deftitute of 
the light of reafon, the others have a feeble ray, which condufts 
them to a precipice ; the former are dead, the latter ill ; thefe Rill 
pzgfcrvc an image, and a (hadow 6f wifdom, which is fufficient 
for Riling in an ordinary manner the common duties of fociety, 
they are deprived of a real fanity of mind, but can lead a common 
ufual kind of life} the others have even loR that natural fentiment, 
which binds mankind together by the reciprocal performance of 
certain duties. Let us apply ourfelves to this laR chara&er, which 
is the moR fenfible of all, and to which the application is the mod 
eafy. 

A fane perfon, in the fenfe of the law, is one who can lead a com- 
mon and ordinary life ; an infane perfon is one who cannot even 
attain the mediocrity of thefe general duties. Mediacritatem 
qficiorum tueri et vita cultum communem et tifitatum . 

But amongft thofe whom their weaknefs places below the laft 
degree of men of common underRanding, the juriRs diRinguilh 
two kinds. 

The one only fuffers a fimple privation of reafon ; the weaknefs of 
their organs, the agitation, the levity, the almoR continual in- 
conRancy of their minds, place their reafon in a kind of fufpen- 
Con and perpetual interdi&ion, and caufe them to have tho*de- 
nomination of viente capti , in the laws, and in the writings of the 
juriRs. 

In the others, the alienation of mind is lefs a natural weaknefs, 
than a real malady, frequently obfeure in its caufe, but violent in 
its effe&s, and which, like a wild beaR,*feeks continually to break 
the chains that bind it, and it is this malady which properly bears 
the name of fury; 

The former, fays Baldus , have an obfeure and concealed fury, 
the' latter have a linking and manifeft infanity. 

The laR are in a Rate of drunkennefs, of tranfport, of frenzy. 
The RrR approach rather to the Rate of infanity, an extreme de- 
crepitude, their reafon, like tha£ of an infant or a dotard, is im- 
perfcdl or worn out, but they are both equally incapable of mak- 

' (•) The word /*gt, being ufe4 in the French Itnguage to exprefi both the elevation of 
wifdom, and a common ftaie of Janicy, hat m effedt in tbit dilcaffion, which cannot eafily 
be ittainod in trinflation. 


s 
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ing a teftament, becajjfo in the one reafon is almoft exfinft, and 
in the other it is tied and bound by the violence of their com- 
plaint. 

If thefe two dates agree in this point, they are neverthelefs dtf- 
tinguiflied by feparate charaders. 

The date of fury is more violent, but it fometimes admits the 
hopes of cure. 

The date of mere infanity is more tranquil, but it is almod al- . 
ways incurable. 

The one is fufceptiblc of paroxyfms and intervals, it rifes all 
at once, it diminidies in the fame manner. 

The other has not intermiffions fo marked, becaufe the caufe 
which produces it, that is to fay, the weaknefs and debility of the 
organs, is nearly equal and uniform. 

Finally, a declared fury is fo obvious and evident, that it would 
be fuperfluous to diftinguifli the degrees of it, with reference to 
the incapacity of the tedator, becaufe it is certain that all furious 
per foils, as long as their fury continues, are abfolutely incapable of 
making a teftamentary difpofition. 

On the contrary, mere weaknefs of mind is more fufceptible of 
degrees, and of confiderable differences ; the incapacity increafes 
and diminidies, in proportion to thefe degrees, and thefe differ- 
ences : but who can iix them in general, who can mark precifify * 
the frontiers, the almoft imperceptible limits, which feparate in- 
finity from fanity, who can number the degrees, by which reafoil 
declines and falls into annihilation? 

This would be to preferibe the limits of that which is illimit- 
able, to give rules to folly, to be bewildered with order, to be 
loll with wifdom. The doubtful and uncertain point, at which 
reafon difappears, and where incapacity becomes evident and 
inanifed ; can only be fixed by the particular circumdance of 
each individual cafe. * 

All that can be faid in general is, that this incapacity ought 
never to be examined with more attention, than in deciding not 
upon a mere contrad, but upon that a£t, which of all others de- 
mands at onfce the greated degree both of capacity and will, that 
is, a tedament. 

The law which fubditutes a tedator in its place, which inveds 
him with the power and chara&er of a real legiflature, which 
grants him the right to change, , to difeompofe, to abrogate the 
natural and favourable order of legitimate fucceflions, requires at 
the fame time from him, both a capacity proportionate to the im- 
portance of hii minidry, and a plenitude, and if we may fo ex- 
prefs ourfelves, of a fuperabtt&dance of will, and therefore, it ren- 
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ders him capable ot all kinds of contrafts, previoufly to impreiE* 
ihg him with capacity, neceflary for making a teftamentr 

Every body knows that perfons under the age of puberty, but 
approaching to that age, may contra#, with the authority of their 
tutors ; but who ever conceived that the prefence and authority of 
their tutor could render them capable of making a teilament ? 

Minors contra# amongft us, with the hopes of reftitution, but 
they make a valid contra# ( a ) : this is not all, the laws of the 
church and the ftate give them the power of engaging themfelves, 
by the mod folemn and indiffoluble ties ; and at the fame time 
that the law permits them to difpofe not only of their fortune, but 
of their date, and their liberty, whether by marriage or religious 
profeffion ; the fame law declares them incapable of giving their 
eflfe#s by teilament. 

In the intention of legiflatures, the progrefs of the will follows, 
and imitates that of the capacity (b). A ferfon may engage him- 
felf by attorney 5 he may, by a general procuration, fo far throw 
himfelf upon th^ fidelity of the perfon whorh he entruds, that 
without defigning it, without even knowing it, he may enter into 
all kinds of obligations ; but who will lay that he can make a tef- 
tament by attorney ? However fpecial the procuration may be, 
whatever may be the probity cf the perfon entruded with it* 
however wife the difpofition, the teilament will be always null* 
becaufe it is not fufficient that a teilament fhould be a judicious 
a#, it mud be the appropriate a#, the perfonal a#, the fmgle 
a# of the tedator : he may take the affiftance of counfel; the law 
does not prevent it \ but he mud always be himfelf the arbiter of 
his intentions. It is for him alone to pronounce, to decides to 
will : never can his will be fupplied by the minidry of another ; 
if the jurid gives his advice to the teltator, it is only as to the form 
and not as to the eflence of the a# ; if he fpeaks, it is only to lend 
to the thoughts of the tedator the neceflary fuccour of legitimate 
expreflions. 

And what is the reafon of the two differences between a con- 
tra# and a tedament ? it is founded upon the mod pure fources of 
found jurifprudence. We lhall only point at them in paifing, that 
we may enter upon that which more nearly concerns the real 
date of the caufe. 

It is eflential to human fociety that there fhould be contra#s ; 
it is not neceflary that there (hopld be tedaments ; there are many 
fiourilhing dates, which have long refufed to their citizens the 

C*) Minority could not, according to the law of Freer*, be allege^** a matter of de- 
fence, and w»% only relievcablo by an a&ion coqpjnenced within a limited time, for the 
♦eicfton 6f the contraA. '** * 

(b) Thefe illuftrations are not fepported by the Englifi law. 

right 
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tight of making z teftament. Was there ever any which de- 
prived them of the faculty of contm&ing all engagements ? 

The faculty of engaging is conformable to every kind of law, the 
law of nature introduces it, the law of nations augments it, the civil 
law perfe&s it. 

The faculty of uifpoGng by teftament is the nature of civil law, 
or at mod of the law of nations ; but it is contrary to the law of 
nature, by which death ( deprives a man of every right over his 
property. 

In a contract, each of the contractors has an infpettor, or 
rather a cenfor, in the perfon with whom he contra&s \ and even 
if he {hould be deceived, his heirs may frequently have redrefs 
againft his engagement. 

In a teftament the teftator himfelf is his own cenfor, his own 
judge, his only infpc&or, his will is inviolable, he is the foie ar- 
biter of his dilpofitions. 

The entering into contra&s is favourable, and almoft always 
accords with the law ; teftaments are often odious, and every tef- 
tator begins with thinking himfelf more wife than the law itfelf $ 
in fa£fc he ought to be fo, when he has the right to abrogate it. 

After this is it aftonifliing, if the laws have granted a liberty 
of entering into a contra# at an earlier period than that of making 
a teftament, if they have willed that contrails {hall be more fa- 
voured, more common, more eafy to make than teftaments, if they 
are content with a moderate capacity for the one, whilft they re- 
quire a great one for the other laitly, if the contra# can be 
fupplied by a fubftitutc, whilft a teftament never can. 

Let us reft then upon thefe two important maxims, which arc 
the refult and fubftance of the general obfervations we have made 
concerning infanity. 

The fivft, that every man who cannot difeharge the molt com- 
mon duties of fociety, even thofe which the laft degree of re*- 
fouable men are accuftomed to fulfil, ought to be judged (till 
more incapable of making a teftament. 

The fecond, that this incapacity is more important, in decidiri£ 
upon the validity of a teftament, than merely in determining upon 
the force and uature of a contra #. 

But how is this incapacity to be provqd ? That is the fecond 
general point that we have propofed to examine. 

All men are born in a (late of fenity. That is the common dif- 
pofition of nature : reafon is the lot of man ; it is that which 
diftinguifties him from other animals. A man without reafon 'is 
little more than an organized body, who only retains* the 
{hade and figure of a man* 'His ftate is a kina^of prodigy, 
and monfter in nature. 


Hence 
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Hence arifes that common and general prefumption, that every 
man is in a ftate of fanity $ that infanity ought to be proved, but 
that a proof of fanity is not neceiTary. Hence that certain conse- 
quence fo often infilled upon on the part of Madame dt Nemours , 
that an allegation of fanity is much more favourable than an alle- 
gation of infanity, and that, as in a cafe of doubt, the Suffrages of 
the judges ought to incline to the fide of innocence, becaufe the 
prefumption of criminality is odious ; fo. in a conflict of proofs 
they (houid determine in favour of fanity, becaufe a prefumption 
of infinity is an ad of rafhnefs. 

• From this firft principle, which it would be eafy to prove by a 
great number of authorities, we proceed to the fecond, which is a 
couiequence of it, and which has not lefs the marks of perfed 
evidence* 

This principle is, that nothing is in general more difficult than 
to prove the fad of infanity, particularly in a man whom death 
has put beyond the circle of accufing or juftifying himfelf in the 
fight of juftice. It is not only to combat a natural prefumption j 
it is alfo to render an invifible and interior quality fenfiblc and 
vifible ; the eyes cannot be the firft judges of it. It refufes, as it 
were, the judgment of the fenfes. We do not contemplate it in 
itfelf, we fee nothing but copies, portraits frequently obfeuru and 
imperfed, which are traced in the vifible adions. The judges 
themfelvcs do not fee thefe adions, they learn them from the re- 
cital of witneffes y and who can be allured of the fidelity of thofc ? 
perchance they work after copies, which they frequently disfigure 
in endeavouring to imitate. 

If we look for Something more certain in written inliruments, 
we cannot be long in our examination without finding a conflid of 
preemptions that render them obfeure, equivocal, uncertain ; and 
yet it is by thefe proofs, uncertain in themfelvcs, that we are to arrive 
at certainty. 

But let us examine their nature more particularly. Let us begin 
by looking for the charaders, with which writteu evidence ought 
qo be accompanied, in order to be as perfed as they are folemn. 

Let us diftinguiih between two very different kinds of ads, the 
confyfion of which occafions one of the greateft difficulties in this 
caufe. 

Ads of the firft kind are fo perfonal, fo attached, fo inherent to 
the will of the perfon making them, they bear fo evident a clia- 
rader of his adion, of his judgment, that they can never be re- 
garded as the work of any foreign hand. 

* Such are the public, fundions of magiftracy cxercifed with 
wildotn, and preferred in the (acred repofiuries of the oracles of 
juftice. 


Such 
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Such are alfo the interrogatories of thofe who are accufed of a 
crime, or fufpefted of infinity, and who appear in the prefence of 
their judge deftitute of all fuccour, alone, without any other flip- 
port, than that of their innocence or their fenfe, in the hand of 
their own counfel, as the feripture fays. 

Such is often (in order to come nearer to the circumftance of this 
caufe) an olographic teftament, full of wifdom and pwidcncc with- 
out fufpicion of fuggeftion or fraud. Is not this, Sirs, what you have 
judged according to our conclufions in the cafe of Bonvalet , where 
this great circumftance diftinguifhed with fo much advantage the 
teftament from that which we arc now examining ? 

But there are afts of a fecond kind, in which we fee nothing 
evidently appropriate and perfoual to the party executing them, 
except his mere iignature ; afts which are no proofs either of fanity 
or infanity, and which can only furnifh an indirect preflRnption by 
a conclufion that is probable, but not infallbile. 

Let us developc this idea ftill further, and endeavour to place it 
in its cleared point of view. 

In every aft which has no other mark of the capacity and will of 
a man than his Iignature, wtr ought to diftinguifh two things. 

The one is the fubftance of the aft, the agreement which it con- 
tains, the affair which is concluded by it, in the language of the 
jurifts, negotiant quod geritur. 

The other is the capacity, the ftate, the difpofition of the perfon 
who executes it. 

The firft of thefe, that is to fay, the claufes, the ftipulations, the 
nature of the aft, is proved by the aft itfelf. To this may be added 
every thing which regards the exterior folemnity •, all this is efta- 
blifhcd, proved, demonftra^ed by the contraft itfelf. The law docs 
not require any other proof ; and, not only does not require but re- 
jefts it; and this is the real cafe to which the aft applies, centra fcrlp - 
turn trjlimotuum , non feriptum tejiimoniim non admittiiur . 

But it is not the fame with regard to the ftate of the perfon who 
executes the contraft. The aft fuppofes his capacity, and does npt 
direftly prove it. It is not for that purpofe that it is executed, thofif 
who participate in it do not contemplate the proof of that faft, thofe 
who contraft do not doubt of it. The notary, an authentic witnefs 
of their engagement^ is not appointed by the law to be the judge of 
their capacity. It is fufficient that they (hould not appear to him 
incapable; and this maxim is fo certain, that although in teftaments 
ufage has introduced the ordinary claufe, which ftates that the tef- 
tator was of found mind and underjlandingi this claufe is never re- 
garded as a written proof of fanity. Your fentences have fre- 
quently decided that not withftanding this claufe the faft of infanity 



APPENDIX. 


S9 1 


[Numb. XIX. 


might be proved without a procefs of falfification againft the act. 
And why ? becaufe, in thi6 point, the notary exceeds his power. 
He is indeed an inftrumental witnefs, honoured, as it were, with 
all the confidence of the law, depbfitary of the public faith ; but all 
tliefe good qualities are only given him to render a faithful tefti- 
mony of what is executed between the parties, and not of their 
capacity and,fanity. And if this principle prevails, even in regard 
to thofc afts in which the notaries make an exprefs mention of the 
fanity of the teftdtor, how (hall it be 'with' refpeft to other a fts 
where this expreflion does not occur, and where it is abfolutciy 
unknown ? And what fhall be faid in regard to contrafts where 
the notaries never examine the capacity of the parties when they 
are not evidence in regard to teftaments themfelves, where they 
examine, where they atteft, where they certify it ? 

We dcjgiiot mean to conclude from all thefe reile&ions, that an 
aft is an immaterial argument to- prove the fanity of the perfon 
figning it ; we think, on the contrary, that it forms a ftrong and 
powerful prefumption in its favour — but of what nature ? This is 
what remains for us to examine. 

All the force of a prefumption confifts in drawing from a known 
fa ft a confequence more or lefs probable, which condufts the 
mind to the knowledge of an unknown faft. 

Let us apply this propofition fo as to render it ftill more evident. 
It is to be examined, whether a perfon, who has figned an a£t, 
enjoyed a perfeft freedom of mind ? 

What is the known faft ? — his fignature of the aft. What is 
the unknown faft to which they would arrive by the confequence 
deduced from the faft which is known ?— the affurance of h|S fa- 
nity. And how are thefe two fafts connefted together, except 
by an argument merely founded upon probability ? That is to fay, 
that it is ordinarily to be prefumed, that an aft arifes from the 
will of the perfon executing it, and that when the aft is reafonable, 
the will which confented to it was the will of a reafonable 
man. 

* But is this prefumption infallible ? This, we conceive, will not 
be alleged. For if the probability, which ferves as the foundation 
of it, can never be fallacious, it muft follow, that no proof of in- 
fancy can ever be offered againft fuch an aft •, that every man who 
has figned a judicious contraft, has confecrated, as it were, his 
underftanding by fuch aft, fo^ that it can never afterwards be 
called in queftion. 

But without being fatisfied with this general reafoning, although 
decifive, is it not evident that it is very poflible for a man to figu 
an aft without willing it — without being capable of willing it— 

without 
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without even knowing it ? Does not experience fumiih us with an 
infinity of certain and inconteftable fads which deftroy this pro- 
bability, notwithftanding the ftrength of preemption in its favour i 
In (hort, when it is even fiippofed that a man knew he figned an 
a d, and that he intended to fign it, what confequence can be 
drawn from it, except that at that moment he was not abfelutely 
infenfible, that fome ray of reafon might have intervened, that he 
has done a fenfible a&ion ? But is the doing one fenfible adion a 
fufficient proof of fanity ? And (hall that (ingle adion deftroy the 
proof of a contrary habit ? This reafoning can never be anfwered 
by the mere evidence of the ad itfelf. 

Nothing, then, can overturn this important principle of the dif- 
tinCHon of two kinds of ads ; the one perfonal in their very fub- 
(lance, the other only in their fignature ; the one, in which a man 
finds 110 rounfel but in his own reafon, no refource but in himfelf, 
and which are confcquently a dired and immediate proof of the fa- 
nity of his underftanding ; the other, in which an exterior counfel 
may frequently hold the place of underftanding, or an exterior im- 
preflion aflume the attributes of will, and which only form an in- 
direct preemption of capacity •, a prefumption neither infallible, 
fince it is contradicted by experience, nor invincible, (ince it is 
every day deftroyed by the authority of your judgments. 

Let us now proceed to the fecond kind of proofs } that is, proofs 
by witnelles ; and let us endeavour to difeover the general prin- 
ciples by which we may judge of their force and folidity. 

We (hall at firft make one general reflection upon this kind of 
proof, which feems a natural confequence of what we have al- 
ready obferved concerning proofs by writing. 

If it is true, as nobody can doubt, that it is very rare to fiilSl 
written ads which conftitute a direCl and immediate proof of fi- 
nny 5 if there is but a fmall number of thofe perfonal ads which 
bear the fenfible and luminous image of the mind and will of the per- 
fon who has executed them; if all other aCts only form a mere pre- 
fumption, and a proof which is as imperfeCt as it is indirect, what 
remains but to conclude* fanity or infanity are not fads at- 
tefted by fads in wwhgs and, confequently, that they can only 
be naturally and ordinarily proved by the depofition of witnefles ? 

Not only is infanity or fanity a fad, but it is an habitual fad, 
a difpofition, a permanent affedion of the mind ; and as habits are 
only acquired by reiterated ads, they are hardly ever proved, ex* 
cept by a long fucceflion, a contitfiiity, a multiplicity of adion*, 
of which it is impoffible to have any other proof than the teftimony 
of thofe who have been attentive obfervers of them. 

Let us add, that this proof is often jnore i^rong than that which 
Vol»IL Rr is- 
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is derived from »&s in writing, beeaufe witnefles can'ftate a&iona 
more coirfiderable in their duration, more important in their na- 
ture, more decifive in their circumftances, than the mere fignature 
of an a 6t however judicious. 

Let a witnefs, for inftance, atteft that he has feen a judge, hit 
Colleague, difeharge with accuracy ali the fun&ions ofmagrftracy, 
give his judgment, and make his report, with the greateft poffible 
wifdom and maturity — would not fucli a fad be much more con- 
fiderable than twenty rapid momentary fignatures, frequently con- 
duced by the hand of another ? And, not to go out of the prefent 
caufe, is there any one of the written ads adduced to prove the 
fanity of the Abbe d* Orleans , which Madame de Nemours would not 
give up to be allowed the finglc proof of having celebrated mafs, 
which, neverthelefs, could not be proved in all its circumftances, 
except by the depofition of witnefles ? 

It was not then this ftate of capacity or incapacity that Cujas in- 
tended to fpeak of when he faid, that, in queftions relative to the 
ftate of perfens, written ads are more efficacious proofs than the 
depofition of witnefles. Upon what fubjed was Cujas treating 
in this paflage f Of birth, filiation, legitimacy, liberty, all quef- 
tions of ftate, in which a pjpof by writing is preferibed, and de- 
termined by the law itfclf, beeaufe the difeuflion relates lefs to a 
matter of fad than to a jnefumption of law. 

But although the qudiion of infanity is a real queftion of ftate, 
it is, neverthelefs, very different from thole which commonly bear 
that name. It is a mere fad, of which the proof depends, like 
that of all other fads, upon the depofition of witnefles \ the form 
of *it is not preferibed by the law : it would be abfurd to require 
the atteftation of it by formal ads and authentic inftruments.^ Folly 
is, as it were, an innocent offence, an irregularity exempt from 
punifhmcnt, a diforder purely phyfical ; and, as in cafe of real 
crimes which infringe the laws of morality, and trouble the order of 
civil fociety, we feek no other proof than the teftimony of other 
men ; it feems, alfo, that in that derangement of niind which 
violates the rights of nature, and is degrading to reafon, we 
cannot defire any proof more natural and convincing than that 
which refults from the unanimous fuffrages of witnefles, who are 
the earlieft judges upon this kind of contefts. 

After this general refledion upon the neceffity of proof byvrit- 
ne/Tes, we may confider it either with refped to its exterior and 
circumftances, or its interior and fubftance. 

' We call the exterior of the proof every thing which regards 
(he number, the quality, and the dignity of the witnefles. 

On the contrary, we call the interior of the proof die fads, die 

circum- 
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clrcum fiances, the judgments, which are included m the depofi- 
tions of the witnefles. , x 

Let us begin with the exterior, and examine the principles* 
which relate to the quality aiid number of the witnefles. 

We do not flop here to take notice of the weight, which the 
dignity and probity of the witnefles may give to their depofitions, 
which is a point that cannot be difputed, provided all the other 
circumftances concur with the quality of the witnefs, and that his 
teflimony is not a mere vague and general depofition, but parti* 
cular, circumltancial, fupported and approved by the fa&s which 
it includes. 

The number of the witnefles demands a little more examine 
tion, and furnifhes matter for two queftions in this caufe. 

The fir (l, which does not require a long difeuflion, confifts in fet- 
ding, whether a fuperiority in the number of witnefles is fufficient 
to form a confiderable and almofl decifive advantage ; a queftioii 
which ought only to be treated in one of thofe tribunals, where . 
they reckon up theii do&ors on the one fide and on the other ; 
where the induftry of the party confifts in citing a great number 
of authorities, and that of the judges is limited to counting them \ 
but which ought not even to have been propofed ill the molt 
auguft fenate of the world, where the opinions of the do&ors, and 
the fuflVages of the witnefles, are not counted but weighed. 
Non enitn , fays the law, ad multitudinem refpici oportet^fed ad ftneerarn 
tejlimoniorum jidem et trflimoma quibus totiut lux veritatis ad&tlit • 
L\ a I. § yff* de tejfibus. 

Befides, if the witnefles had confined themfelves to the genera* 
fa& of fanity or infamty, if they had faid on the one fide, the 
Abbe d* Orleans appeared to us to have loft his reafon f and on the other, 
he appeared to us a man of underfunding: fome advantage might be 
derived from the plurality of the witnefles ; but they have all 
entered into an explication of particular fa£U, and it is in the 
comparifon of thofe fa&s, rather than in that of the number of 
witnefles, that the examination of the proof ought to confift. 

The fecond queftion, much more important that the firft, re- 
lates to the particular fa&s, and confifts in adjufting whether 
thofe fa&s which are only attefted by a Angle witnefs, may neverthe* 
lefs enter into the number of circumftances, which conftitute the 
general proof of fanity or infanity. 

Without entering into long diflertations, let us attend to the difr 
tin&ion which is eftablilhed by the# unanimous fufFrage of all the 
exppfitors; their authorities are colle&ed .by Mafcardusy in hi# , 
treatife de Probationibus ; and this fubje& appears to hove been 
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very fully inveftigated by Felinus , one of the mod illuftrious com- 
mentators on the ddhretals. 

The matter to be proved, is either a certain, (ingle, determinate 
fad, and then we muft apply the common maxim, unus tefis nullus 
teJUsi bccaufe this being an eflential fad, it is neceflary that the 
depofitions of two witnefles (hould concur in edablilhing the truth 
of it. 

Or on the contrary, the quedion relates to a general fad, a 
habit, a multiplicity of adions, from which only one confcquence 
can be drawn, and then it would be both impofliblc to require 
two witnefles upon each fad, and unjud to rejed the depofitions 
of (ingle witnefl'es, refpeding individual fads. 

We fay hi the firfl place, that it would be often impoflibJe to 
require from a party, that each fail (hould be proved by two wit- 
nefles. For infanity or fanity are confpicuous in all places, and 
at all times, and yet the fame perfons cannot always be prefect 
at this multitude of adions ; but if it were abfolutely required,' 
that they {hould all have feen the fame action, it mud then be 
fuppofed that a perfon, whofe date (hould become the fubjed of 
conted, would be always furrouuded by a croud of witnefles, 
faithful and afliduous fpedators of his condud, who might at 
fomc future time fpeak to the fame circumltances of fanity or in- 
fanity. 

But not only is this fuppofition abfurd and impofliblc, we add 
that it would be unjud to rejed the depofitions of Angle wit- 
nefles, upon individual fads. 

'The general fad is, the only one of which you have ordained 
the proof, and you know that in this caufe, although Madame de 
Nemours contended that it was neceflary to allege particular fads 
of inlunity, you paid no regard to this argument, but purely and 
(imply confirmed the feutcnce, which admitted the proof of the 
general fad of infanity; the particular fads are infinite, how would 
it be poflible to allege them all in an interlocutory proceeding? 
the witnefles are left at liberty to chufe them, and to propofe them 
as fomany proofs of the general fad; but this general fad is 
always the fubjed matter of the proof, and the principal objed 
of judicial enquiry ; it is fufficient that all the witnefles {hould fay, 
that the perfon, whofe ftate is contefted, appeared to them to be 
fane or infane : it is not neceflary that they (hould all agree in* 
the reafons which they aflign for their judgment : they are con- 
formable and accordant as to the principal fad, they only differ in 
refped to particular circutnftances, they go to the fame point, by 
different routes, and tfcpfe who are feparated in the means, are 
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united in the end. It is the fame f as if two experts concur in de- 
claring an'inftrument to be falfe, but found their opinion upon 
different observations, when they are examined Separately ; does there 
not refult from their unanimous judgment, although founded upon 
different motives, a proof as ftrong as any which can be given, de- 
pending upon the Science of experts ? In the Same manner, wit- 
neffes give their teftimony rcfpeCting the (late of a man ; one wit- 
nefs brings forward one fact, another adduces another ; they all 
equally pronounce a conformable judgment upon the ftrength or 
weaknefs of his mind. Can it be pretended that the proof is not 
perfed, becaufe each circumftance is not attefted by two witnef- 
les? do we not know what takes place every day in quedions of 
date, efpecially thofe which regard filiation and legitimacy, that it 
is very rare to find two witneffes, who bring forward precifely the* 
fame fail? One eftabliflies one preemption, another furntfhes 
another conjecture, and it is from the afTemblage of all thefe pre- 
emptions and conjectures, that the proof is formed: an in- 
finity of atoms compofe one body, and although each in particular 
feems to have no extcnfion, they form altogether an extended 
fubftance; many rays of light, which Separately have not any ,~ 
fenfible luftre, produce when united a fplendid radiance, fo many 
particular fads form one general faCt. 

Let us finally add, that in thefe cafes, as we have been told on 
the part of Madame de Nemours , the witneffes enter as it were in- 
to a participation of the functions of the judges, whofe judgment 
they Sometimes anticipate j and as it is not neceffary that the fame 
fads (hould determine all the judges, and although fomc of them 
are influenced by one fad, and others by another, it is (till faid' 
that they are all of one opinion, when they all agree in favour 
either of fanity or infanity ; fo witneffes ought to be regarded as 
unanimous, when, from different particular fads, they all draw the 
fame conclufion as to the general fad. 

The writers, and particularly Mufcardus y after -having ftated 
fome of thefe reafons, draw this inference — Non tamen de necejji- 
tate requiritur quod fttrt contcjles fed fatis erit ut faltem ftngulares ftnt$ 
quia et tunc rcEte probabunt furorem . 

Let us, however, acknowledge that in criminal matters, oui 
ufage has reftrained this opinion within more narrow limits, and 
that when thequeftion turns upon the genera) fad of ufury or ex- 
tortion, although regard is paid to witneffes who depofe tq particu- 
lar fads, it is required that there flfill be a certain number, to form 
a proof from their united depositions, and that ten witneffes to- 
gether only avail as one. But befides that this principle was never 
introduced into civil caufes> it would be ufelef? in this cafe, where 
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there are on the one fide and on the other, not only io and 20 
witnefles, but 7 6 on the one fide, and 85 on the other, and con-* 
fequently much more than would be fufficient, to form a proof 
even of particular fa&s. 

Let us now penetVate into the interior of the proof, and endea- 
vour to include in three or four general principles, every thing 
which regards the nature of the fa&s, and their different favour, 
in the parallel which may be made of the oppofite inquefts. 

The firft principle, as we have already (lightly mentioned, is,that 
there are two kinds of fads. 

.’J’he firft is a general fall of fanity or infanity, and this fa£f alone 
is not fufficient ; the wituefs muft explain the reafen of it, or 
rather of the opinion which he has formed of the ftate of the tef*' 
tator. Non creditur tefli nifi reddat rationem diElifnu This is the 
common^ axiom of all the writers. In cafe of a vifiblc fa£t, where 
he might fay, I have feen it y he is believed upon his oath ; but in the 
examination of an invifiblc quality, where he can only fay, 1 believe 
it % he ought to affign a reafon for his judgment, and as an expert 
cannot be attended to, if he merely fays, 1 deem fuch a writing to be 
falfe % without dating his reafons, fo a wituefs upon the fa£l of in- 
fanity is not intitled to credit, if he does not fubmit both his judg- 
ment and the reafon of it, to the intelligence and fuperior autho- 
rity of the ju^e. 

The fecond principle which refpe&s the particular faflrs, that 
Ihould appear in the depofitions of witnefles, is, that notwithftand- 
ing the general prefumption, which is always in favour of fanity, 
thofe who allege infanity have one great advantage over thofe who 
aflert the contrary. 

The latter can in general only prove negative fa&s, for to con- 
ftitute a pofitive fa£t of fanity, it is neceflary that it Ihould not 
only incontcftibly (hew, that the perfon who is the author of it, 
could not do it without being in pofleflion of his reafon at the par- 
ticular moment \ it muft be alfo (hewn that he could not perform 
(uch an aftion, without being in a ftate of fanity, both in the time 
preceding, and in that which follows it. Without that it may very 
well prove a rapid and tranfitory moment, but not a fixed and con* 
ftant habit. On the other hand, moil of the fafts of infanity are 
pofitive ; a Angle aftion may fometimes fuffice for a perfeft proof 
of folly, becaufe there are fome actions, which bear fo marked a 
charafter, of illufion, of derangement, of alienation of mind, that 
it is impoffible for a man in his fenfes to commit them. Such is 
the unfortunate condition of men, that they may in a fingle mo- 
ment give convincing proofs of their folly » whilft a whole courfe 
of life is hardly fufficient to efttbliih a firm, certain, and evident 
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opinion of tlieir fanity. In a word, a perfon in a llatc of infanity 
may perform fenfible a&ions. Then fuch aftions do not prove 
that a tellator is not in that Hate. A fenfible perfon cannot com- 
mit a (hiking and didinguilhed aft of folly. Then one fuch 
aftion abfolutcly excludes the preemption of a found under- 
(landing. 

Then if there is an oppofition in the proofs, if a great number 
of witnefles appear on the one fide for fanity, and on the other for 
infanity ; if the conflift becomes entirely doubtful, by what rule 
can it be difeovered ? This is the lait maxim which remains .w oe 
examined. 

Two rules, both of them certain, and which feem neverthelefs 
to favour the two oppofite parties, occafion all the difficulty which 
arifes in eilabliihing this maxim. 

On the one fide it is certain, that negative witnefles ought never 
to be compared with pofitive. Two pofltive witnefles, fay all the 
writers, ought to outweigh a thoufand negative ones. 

O11 the other fide it is not lefs certain, that witnefles who depole 
to fanity, are much more favourable than thofe who allege infa- 
nity. Two witnefles of fanity, fay the fame writers, arc preferable 
to a thoufand witnefles of infanity. 

How are we to reconcile thefe two principles, which appear to 
be equally certain, and ail the fame time feem dillinftly oppofite ? 

We think, that without having recourfe to the futilities of 
fome interpreters ; without examining whether infanity is more 
a privation of fanity, than fanity is a privation of infanity; 
or whether infanity is only a negative (late, or on the con- 
trary, areal and pofitive difpofition; without entering into thefe 
diflertations, which are more adapted to the fchools, than to 
the majefty of this audience, it is fufficient to attend to a fingle 
didinftion, which appears to us to be fo manifeftly founded on 
reafon and natural equity, that the mere (latement of it will ferve 
as its proof. 

The witnefles who have been examined on the one fide or on the 
other, either confine themfclves to the general faft of infanity or 
fanity, or on the other hand, they have dated particular fafts, 
which ought neceflarjdy to ferve as a proof of the general faft. 

If their depofitions are general, if they are fatisfied with faying, 
that the tedator appeared to them to be in a date of fanity, or tha$ 
he appeared to be in a date of imbecility $ then the favour of 
fanity ought to prevail, and that fSr two reafons, the one that in 
cafe of doubt, the balance ought always to turn on the fide of 
reafon, as on the fide of innocence. The other, that the two 
proofs are in this cafe equally impeefeft, and hecaufe ^either the 
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one or the other of the parties has proved what he has alleged, we 
left 1 upon the general and natural preemption of fanity. 

- But if the depofitions are circumftantial, if the witneffes have 
entered into a detail of the proofs of their judgment, then it is 
lio longer upon a principle of favour, upon the general fad, that 
the cauffe ought to be decided ; but upon a companion of the 
particular fads, in which the one have the advantage of being 
pofitive, and the others, qn the contrary, are for the m oft part 
only negative ; and this diftindion is clearly marked by the authors 
themfelves, who fay, that two witncfTes of fanity ought to out- 
weigh a thoufand of infanity. Jf htod pracipue veram effete (thefe are 
the words of Mafcardus): quando i/Ii pauciorts deponcrent in fpecie 
plur*s autem ifi genere . 

What is then the cafe, according to this author, in which the 
favour of fanity ought to outweigh the number of witneffes to 
the contrary? It is, when the witneffes in favour of fanity give 
a reafon for their judgment, enter into a detail of fads ; deponunt 
in fpecie \ and on the contrary, the witneffes of infanity only Hate 
the general fad, p lures autem in genere . 

In cafe this conflid and contradion appear even in the parti- 
cular fads, propofed on the one fide and on the other, all the 
Maxims which have been urged on the part of Madame de Nemours 
ought to have their application. It is in this conjund cafe, that 
all the prerogatives which (he alleges become fo many decifive 
arguments, and that in cafe of doubt, the favour of the heir by 
blood, of a defendant, of a perfon in poffeffion, of one whofe pre- 
tentions accord with written inftruments, ought without difficulty 
to be preferred to a ftranger, to a demandcr, to a party not in 
poffcilion, and to one who indiredly combats the iuffruments, by 
accufing their author of infanity. 

We have perhaps dwelt too long upon thefe preliminary re- 
fledions. But we thought that our mimftry abfolutely obliged 
us to inveftigatethem, both becaufe this part of the caufe was the 
moft negleded by the parties, and becaufe it is abfolutely neceffary 
to agree at firft upon certain rules and meafures, by which we 
may decide upon the weight and importance of the oppofite 
proofs. 

Let us now enter into the detail of thefe proofs, in which little 
more will remain . than to recapitulate the fads, and afterwards 
to apply the principles which we haye hitherto endeavoured to 
eftabiifli. 

Let us begin by the prpof founded upon the written ads ; this 
if the firft in the order of time, and it has the advantage of being 
appealed toby both the parries. 
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We might fay at once with fufficient probability, that this ex- 
amination is become ufelefs and fuperfluous, after the former 
folemn judgment which you have pronounced upon this conteft. 
We might reprefent to you, that all thefe afts do not form an 
invincible prefumption in favour of the fanity of the Abbe (FOr- 
leans ^ fince, notwithftanding all thefe a fts, you have admitted and 
ordained a proof by witnefles. It is true that they have adduced 
two or three new a&s, but thefe are of flight importance, and 
contain only a mere fignature, without any other indication, any 
evident mark of the will and rcafon of the perfon who figned 
them. 

Shall we venture to go dill further, and without violating the 
profound refpeft which is due to the fecrecy of your judgments, 
may we enter into the fan£tuary of juftice, and endeavour to pe- 
netrate as far as we can into the motive of the fentence which 
you have pronounced? Shall we be permitted to propofe our 
feeble conje&urcs, and to fay to you, with that diffidence and re^ 
ferve which ought to belong to us, that the moil apparent rcafon 
of your judgment is the principle which we have dated, and in 
which we are confirmed by your judgment, “ that written a£ls 
are no dired proof of fanity, except when they are entirely per* 
tonal, and appropriate to the party executing them, and that 
otherwife they only form a prefumption, liable to be conteiled and 
even deftroyed by a contrary proof”? Now you have* deemed that 
all thefe alls have no charafter, which evidently (hews them to N 
be the work of the perfon executing them ; that on the contrary, 
it might be prefumed that his family had more (hare in them than 
himfclf, and that at lead the fa& being doubtful, and depending 
upon the date of the Abbe d' Orleans > nothing but a proof by 
witnefles could enlighten this doubt, and remove this difficulty. 

although you have not confldered the a&s as forming a 
decifive prefumption, you have not judged that they can form no 
prefumption at all, and you only intended to join to that prefump- 
tion, the affidance of a greater proof : thus we are obliged once, 
more to difeufs thefe ads, in order to examine precisely the ex- 
tent of the prefumption refulting from them. 

They are didinguiihed into three clailes, with reference to the 
three different periods of making them. 

The firft precede the tedament. 

The fecond accompany it. 

The lad follow it. 

Let us begin by examining the firft, that *• to lay, thole which 
were made before the return of the Abbi Orleans to Paris , and, 
which is the lame thing, up to the time of hiajaajority. 
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What do we find in this firft period ? Two arrets^ fome afts 
of adminiftration, fuch as receipts and dired ions for the common 
expence of his family, and laftly two letters, the one of Madame de 
Longueville , and the other of Metayer 

The arrets do not require any explication. It is fuflicieut to ob- 
ferve their date. 

The firft was pronounced on the 22d of July $ it confirms what 
had been agreed upon by the relations, , it admits the letters of 
emancipation, which the king granted to the Abbe d'Orlenns, and 
the Comte de St. Pol. 

It is ufelefs 1 o dwell upon examining the inferences deduced 
from this fentence. It is not comprifed in the time to which the 
court has decided the proof to be confined ; it -can only be made 
ufe of to defeat fome anterior facts, which have been men* 
tloned by three or four witnefles, 611 the part of the Prince de 
Conty . But without anticipating at prefent what we are to ob- 
ferve in the fequel, concerning the proof by witnefles, we only re- 
mark at prefent, that the (ingle confequence which can be deduc- 
ed from the fentence of emancipation, is that the fadls which 
previoufly occurred, were not regarded by the relations as indubit- 
able figns of a formed infanity, but as equivocal adions, which 
might receive a favourable interpretation, fince they did not pre- 
vent them from confenting to the emancipation. 

The fecond arret is of the 2d of September , 1670 j it permits the 
Abbe d 9 Orleans y and the Comte de St. Poly to relinquifti certain 
eftates, for the purpofe of paying Madame de Longueville . 

But, befides that this arret is precisely at the commencement, 
and within the fix firit days of the time to which you have con- 
fined the proof by witnefles, who docs not fee that it was a mere 
formality, a matter of ftyle, in which the Abbe d 9 Orleans could 
take very little part ? And in faft he paid fo little attention to 
the eonfequences of this affair, that without waiting for the con- 
clufion of it, he had fet out on the 30th of Augujly upon the 
journey of the river Loire. 

- The a£t$ of adminiflration are very few in number, one or two 
receipts, and as many dire&ions, which only require a very mode- 
rate capacity : we {hall examine this kitld of alls more particularly 
in the fequel of the caufe. • • 

There are then, properly fpeaking, only two pieces in this firft 
period which are of any importance, the pne is the letter of Ma- 
dam de Longueville to the Cure & Coulomiers ; the other the letter 
of J Metayer to St. Btu+e j but as the latter has a neceflary con- 
neftioarwith the donation, we fhall include it in the explication of 
that aft, and*at pNfcnUdWy fpeak of the fc|mcr. 
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You recolleft, Sirs, the fa& which is the fubjeA of the letter 
of Madame de Longueville , and the very terms of it, which have 
been read to you feveral times, have acquainted you with its real . 
fpirit. 

The Abbe d 9 Orleans celebrated in the parifli of St. Maur the 
marriage of the daughter of his nurfe with a man of the diocefe 
of Meaux. The Cure of Couloniiers had given him permiflion for 
the purpofe. The bifliop of Meaux had confented on account of 
the man being his diocefan. Therefore, as was very truly obferved 
on the part of Madame de Nemours , nothing was wanting to the 
exterior folemnity of this marriage. But, notwithftanding this, from 
motives which are unknown to us, Madame de Longueville was 
troubled, alarmed, and had fcruples refpefting this marriage. She 
wrote on the 1 3th of Augujl to the Cure of Coulomiers, informinghitn 
of a conversation, which (he had had with the archbifliop of Paris % 
whom Madame de Nemours reprefents as her advifer ; fhe ftates to 
him that the archbifliop of Paris had allured her, that he had not 
given permiflion to thofe whom the Abbe d 9 Orleans had married ; 
(he requeltshim to inveftigate this affair with prudence and fecrecy, 
fo is to remedy and re&ify it, if it (hould be found neceflary. 
She particularly intimates to him, that this fa£t (hould teach him, 
that it was not proper too readily to grant permifiions to marry 
out of his parifli, adding, that it would not be proper to give any 
fuch to her foil. 

Who can help believing, that this letter is a written proof of 
the inquietude, of the diiiruft, of the continual fear, which Madam* 
de Longueville entertained, refpe&ing the cccleflaftical functions of 
the Abbe d* Orleans, and that, even before the time at which the 
proof of the Prince de Conty ought to commence ? We fee her 
doubting of the validity of this marriage, mitigating the Cure to 
apply a fuitable remedy, exhorting him not to grant flmilar per* 
millions in future, enjoining him never to grant any to her fon. She 
fuppofes then that he was furprifed in refpeft to the celebration of 
this marriage; (he did not think him in a proper ftate to adminifter 
this facrament, (he requires the Curt to inform himfelf of the 
truth of the fadl; and as her tendernefs and prudence were equal 
to her piety and zeal, (he recommended him to maintain a fecrecy 
and fllence upon the fubjeft. Who can combine all thefe circum- 
ftances, without forming a very difadvantageous opinion of the ftate 
of the Abbe d 9 Orleans? It is, however, this fame letter whicli 
Madame de Nemours would appropriate, by a conclufion which fho 
draws from it in favour of a (late of fanity. 

And what is this conclulion ? It is reduced to this negative 
argument. In this letter we obferve Madame de Longuevillc entmlj 
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occupied with the care of preventing the Abbe f Orleans from ad- 
mimftering the facrament of marriage; but at the fame time ibe 
fuffers him to fay mafs. Then (he thought him capable of per* 
forming this latter miniftry, although the former appeared to her 
to be above his age and capacity. 

We (hall examine prefcntly, what was the conduit, or the for- 
bearance of Madame de Longueville^ refpefting the important cir- 
cumftance of the mafs; but in the mean time this letter does not 
contain any proof* of it. What! becaufe Madame de Lotiguevill t 
does not approve of her fon having celebrated a marriage, mult 
you from that, (for that is the whole amount of the letter) from 
that alone, conclude that (he approved and authorifed his celebra- 
tion of the mafs ? The argument only requires to be ftated. 

But, fay they, the celebration of the marriage is itfelf a proof, 
in writing, of the fanity of the Abbe d y Orleans. 

We will not reply, that this fa& took place on the 27th of April y 
confequently anterior by four months to the period of the proof ; 
we will go further, and alk why Madame de Longueville teftifies 
fo much inquietude, if this aft bears the cliara&er of wifdom in 
its author? Why make thofe fecrct enquiries, with which (he 
charges the Cure of Coulomiers ? Why prohibit him from granting 
(imilar permiffions to the Abbe d 9 Orleans? 

For, in fine, (fie could only be difturbed refpe&ing this marriage, 
becaufe it wa» not celebrated in the legal and canonical forms, and 
in that cafe it does not prqye the capacity of the minifter, or, on 
the contrary, all thefe dTcntial forms were properly obferyed, as 
is contended by Madame de Nemours , and then it is manifeft, that 
the fcruples of Madame de Longueville. could hare no other objefit 
than the date of the Abbe d 9 Orleans. What then is the objeft of 
the defenders of Madame de Nemours , when they take fo much 
pains to prove that nothing was wanting to the folcmnity of this 
marriage, fince the only confequence that can be drawn from this 
observation, is that all the difficulties of Madame de Longueville 
referred to the perfon who celebrated it ? 

We do not think it neceflary to fay any thing more refpe&ii\£ 
this letter, or to (hew that it ought to be regarded as a proof of the 
weaknefs of mind, that had begun to (hew itfelf in th zAbbe £ Orleans* 
Let us now come to the more important alts, that is to fay, 
thofe which nearly accompany the lalt teftament. 

Let us examine all the circumltances of them, the time, the 
place, die perfons paffing them? their number, their nature, and 
laftly, the preemptions arifing from them. ' 

At what time are they executed? In the firft moment of his 
majority, all included in the fpacc of feven weeks. 

What 
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What preceded and what followed them? They ate included 
between the two fads, which are equally (hiking and effential in 
this caufe.- The firlt ia the fad of Gue de Lari, and what is in 
truth the faithful and fimnle recital of this adventure, which malr^ 
fo conspicuous a figure in the pleadings of this caufe ? 

The Abbe d? Orleans returns towards Paris two months before his 
majority. He takes a hired carriage at Anger a All his domeftics 
accompany him. He arrives at Gue de Lore , that is at one day's 
journey from Paris. He there meets a valet of the Comte de Saint 
Pol , who gives him a letter, for we may add this parol proof to 
the proof by writing. At the reading of this letter, furprifed and 
frightened, he fends his almoner to Paris, with fome of his 
people, to endeavour to appeafe his family, and obtain his pardon. 
He fets off inftantly, he hires in a hurry three horfes at one place, 
three chairs at another, arrives at Orleans the fame evening, and 
Hays there thirty-nine fucceflive days in an obfcure inn. 'He only 
leaves it to return to Tours, where he had as little to do as at Orleans, 
and does not come back till he has compleated his majority} and on 
the day after his arrival, and even in the morning, he figns one of 
the molt important acts, which is adduced as a proof of his 
rcafon. 

What has been faid to excufc, to cover, to give a colour to this 
extraordinary adventure? It is pretended, that in the former 
journies of'the Abbe, there are initances of levityy’and that at 
molt, this event would prove his wife and refpe&ful fubmiifion to 
the orders of his family. 

But, had this return no other caufe, than a natural inconftaney, 
a change of inclination, a kind of libertinsge of mind ? Why then 
return as far as Gue de Lore, if he had no thoughts of coming 
back to Paris ? Why approach within one day’s journey? Why 
come in a public conveyance, in which the places were taken all 
the way to Paris ? Why change this defign all at once, at the 
fight of a valet, at reading a letter from a brother, over whom 
nature had given him the rights and authority of an elder? Why 
trouble and diftrefs himfelf, not daring to (hew himfelf at Paris, 
why repofe more confidence in his almoner’s negotiation than in his 
own? Why this fudden departure, this courfe fo little fuitable 
to the dignity of his birth? Why, after this, continue ^ an inn 
in Orleans forty days, and not return rill three days after his 
majority, exa&ly in time to fign all the ads? Are this multitude, 
this mafs, this combination of fo many lingular circumftances, 
fuffidenriy explained by the mere example of the former journies, 
in which there is nothing at all rcfembling the fad in queftion ? 

If they reft upon the laft folution which they would offer, if . 

they 
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they fay that this return, or rather this precipitate flight, is an 
effeft of the blind fubmiffion of the Abbe d? Orleans to the orders 
of his family; what do they prove by this anfwery except the 
h& infided on by the Prince de Cotity , that the family of the 
Abbe d 9 Orleans exercifed an abfolute controul over his a&ions ; 
“that the Comte de Saint Pol> who ought to have tefpe&ed the 
prerogative of age and birth, governed him lefs as a brother than 
as a mailer; that all the illudrious relations who prefided over his 
conduct, did not chooie that he ihould appear at court, or in 
Pari*) except at the time when hi9 prefence might be abfolutely 
neceflary? 

And in fa&, have they been able to fugged any other reafon, 
than the condition to which the Abbe <T Orleans was reduced, that 
could lead his family to prevent his coming into Paris? • And, if 
this reafon is not only the mod probable, but the only one that 
can be reafonably imagined under all the circumflances of this 
affair ; what remains, but to conclude, that Orleans , and the other 
cities on the River Loire , were a kind of exile, to which it was 
judged convenient to banifh the Abbe d* Orleans until age, rather 
than reafon, enabled him to fign all the a&s which might be 
neceflary for the advantage of his family ? 

Such is the fird fa£l, which precedes the execution of the 
writings. . 

You may fecolle£l the fecond ; it was one of thofe which ap- 
peared the mod important and decifive, at the time of the inter- 
locutory fentence. 

In the courfe of the journey that immediately followed the 
a£ts that we are about to date, the care of the expence of the Abbe 
d* Orleans was committed to one of his valets, called Peray. 
He rendered an accompt of them every month to his mader, and 
at the foot of each there is an allowance in the hand writing of 
the Abbe (^Orleans. At the end of four months, he ceafed to 
have this employment he wifhed to have a general difeharge, and 
in this difeharge, which includes all the preceding accompts, the 
Abbe declares, that he gave it in the prefence, and by the advice 
and counfel of Dalmont his ecuyer. 

What is the caufe of this very extraordinary declaration, which 
alfo appears in two other pieces ? It is a perfon of full age, a 
pried, the elded branch of the houfe of Longueville, who is 
(peaking. What is the important aft which he figns ? the allow* 
ance of an accompt of expence for three or four months, which 
he had audited himfelf, every month in particular ; and in an aft 
of this quality, he marks die circumdance of the prefence, advice 
and counfel of his ecuyer; 
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It is Peray who defires this declaration for his difeharge? but if 
that is the cafe 9 Peray and all his family judged him incapable of 
regulating his expences. 

Was it the Abbe d* Orleans himfelf who thought the -precaution 
iieceflary? But this fecond fuppofition is Hill more difficult to 
comprehend than the firft. Shall we find another example of a 
perfon in his fenfes, of full age, of a prieft, who fuppofes himfelf 
to require .the affiftance and counfel of his ecuyer, for the allow- 
ance of an account, who thinks he ought to exprefs that circum- 
ftance as efiential and neceflary in the difeharge which he figns, 
who fubmits himfelf voluntarily to the infpeCtion.of fuch an at- 
tendant, arid who plaees himfelf under the yoke pf a domcftic 
curator? 

It is true, that this important fall did not take place until four 
months afterward; but it mutt be obferved, that it goes back 
almoft to the time of the teftament, for the month of March is 
comprifed in the general difchaTge, and the teftament is of the 
26th February^ having an interval of only a few days ; therefore, 
although the fa& did not take place till fome time afterwards, its 
confequence and intention is applied to the time which imme- 
diately follows the teftament. 

Such then is the time' in which all the alts were pafled, all in 
the firft moments of majority, all in lefs than two months, all 
between the adventure of Gtte de Lore , and the faft- refpeCting 
Datmont . 

But at what place were they pafled? Was it in fome remote 
corner, where the Abbe d' Orleans had no other counfel than himfelf, 
no other affiftance than 1 that of his own inclination? It was in the 
middle of Paris , and in the bofom of his family. 

And who are the perfons with whom he engages in the moll 
important of thefe arts? It is his family themfclves; if we except 
fome contra&s, from which we can draw no other inference 
than of his mere fignature. It is not then the cafe of a man who 
contract s freely with all kinds of people, who enjoys the peace- 
able pofieffion of his eftate, and who is tranfa&ing perfonally 
the moft important affairs with ftrangers, which forms at lead a 
ftrong preemption of the public opinion, that he is in a Hate of 
fanity. 

He had not then one of thofe characters of mind, which are 
firm, folid, exempt from all fufpicion of their condud, in which 
madnefs is regarded as an unforeseen accident, as an unexpected 
misfortune, as a thunderbolt which heaven darts upon the earth, 
to manifeft the weaknefs and infirmity of human reafon; on the 
contrary, it was the cafe of a man whofe genius was below 

mediocrity. 
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mediocrity, of uncommon levity, of extraordinary inqonftancy, 
low tadinations, a fordid avarice, an obfeure life, dishonouring 
the great name of Lotigueville\ his continual excuflions without con- 
nedion, without' utility, without defign, were the true, the faith- 
ful pi&ure of the agitation of his mind. His incapacity was fo 
great, that if we believe Madame de Nemours r he was ignorant at 
the age of twenty, and at the time of the fird teft ament, whether 
his fueceffion would belong to his relations or his friends. 

Who then, once more, are the perfotisr who fpeak in thefe ads? 

On the one fide, a family attentive to conceal its misfortune, 
and to make difpofitions fuitable to its grandeur and dignity; on 
the other* a man fufpeded of derangement of underftanding, 
perhaps already fallen into a (late of infanity, but certainly in the 
approach to it. 

. Let us follow the other circumftances; let us examine the number 
and nature of thefe ads. 

The number furniihes reciprocal arguments to both the parties. 

According to Madame de Nemours , their multitude irrefidibly 
(hews, that the Abbe d 9 Orleans was in the peaceable pofieflion of 
his date. 

If we attend to the Prince de Conty, the number of thofe ads in 
itfelf affords a violent prefumption of weaknefs of mind, in the 
perfon executing them. They do not permit him to return to Paris, 
until his age .rendered him competent to make an engagement; 
hardly is he arrived, when they load him with the fignature of 
ads. la it not vifible, that they are in a hurry to take advantage 
of the remains of his docility ; that they wifii to anticipate # that 
fury which was rapidly advancing, and the fatal moment in which 
it would be neceffary to place him in a date of confinement ? 

And what is the nature of all thefe ads? is there any one which, 
by its difpofitions, by the claufes which it contains, by the refer* 
vations which are made, bears an evident charader of the fanity 
.of the AbbS d y Orleans? 

In the fird place, we mud retrench the greater number of thefe 
ads, fuch as the contrads for annuities, the ratification of an 
inconfiderable exchange made by Madame de Longueville , in the 
capacity of tutorefs, the acquittance given to the Marquis de 
Beuvron , the warrants for penfions; in all thefe ads there is nothing 
perfonal, except the mere fignature, and we have (hewn you that 
that is not fufficient to diifipate the fufpicion of infanity. 

To what then are all thefe a Qs reduced? 

We can only reckon five that are of importance, except the 
tedament itfelf, which we (hall examine fcparately. 

And what are thefe five c effential ads? 


The 



The tntiTaftum of the x6th January with Madame de Longue* 
viltc, the aft of the 31ft with the Prince de Condi, the unlvetfal 
dbnatibifr of the 23d of February , in favour of the Comte de Saint 
Pol, and iinally» the Jgpo procurations of the adth February . 

, The tranfaftion in itfelf, has nothing which is propet and par- 
ticular to the Abbe <T Orleans, nothing which call be regarded as his 
Work) ail'd in a word) nothing perfoiial i nay further, there is a 
kind df demcriftration that, he did not know the detail of the 
claufes of this aft; and that he figned Upon the faith of his counfel, 
and upon the credit of Madame de Longueville . You recolleft the 
date of this aft, it is of the 16th January, 167 1; the Abbe ePOr- 
leans arrived on the 15th, in the evening; the aft is very long) it re- 
quired a lead a day’s reading, for a man fo little verfed in bufinefs 
as the Abbe d 9 Orleans , and it Occupied more than eight days medi- 
tation ort the part of thofc who prepared it. Yet, this long, 
important and difficult aft was figned in the morning; it was im- 
poffiblc for the Abbe d 9 Orleans to have read it, underftood it, and 
examined it ill all its parts; and let it not be faid, that in the month 
Of September , his relations had permitted him to enter into the 
tranfaftion with his mother; things had Changed their complexion 
(ince that time. As he was then a minor, his relations only per- 
mitted him to relinquifh the eilate upon a regular eftimate; 
luit after his majority, he fixes the eftimation himfelf, he regulates 
the price of the lands, and all the claufes which ate tKe* natural 
confequenCes. This aft is entirely different from that whiclv Was 
projefted; and once, more this aft was examined, approved, and 
figned by him in the fpace of a fingle morning. 

The fecond aft, that is to fay, the tranfaftion by which the 
Prince de Condb gave the eftate of Nijle in payment, was not 
indeed figned until fifteen days after the Abbe d* Orleans 9 % return 
to Paris} but it is at the fame time true, that tliefe fifteen days 
Were not employed in deliberating upon the conditions of the 
treaty, fince thefe were all regulated before his arrival; the pro* 
curation, by virtue of which it wa9 executed, is at the foot of the. 
treaty, fo that nothing could be added to it; now the procuration 
was figned on the 15th January , that is on the day of the Abbi 9 $ 
arrival, arid fent afterwards to Paris , with the treaty completely 
prepared and ready to be figned. It was figned in this (late, and 
is it not Evident, that independently of the confent, of the will, 
of the examination of the Abbe £ Orleans, die aft was refolved 
Upon and. fettled, and only waited* fo t the mere formality qf 
fignature. 

The two procurations do not taife any particular preemption* of 
fanity, they are like all the reft of the afts/ which* only fpeak as it 
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*9M|l by tfceit net* fignature* It is even contended* that they 
' fop$,a proof of infenity § It remains then only to examine the 
donation; and that It is the, only aft in which there are feme 
claufes capable of inducing a preemption of fimify. 

$uch, for inftance, are the refervation of an ufufruft of fixty thou* 
fandlivvea, which appears too great for a perfon in aftate of imbe- 
cility, the refervation of a grofs fum of <5o,ooo livres, the moiety of 
the Hotel de Longueville, and the furniture, the power of difpoiing 
by teftament of the revenues of two years, immediately fucceeding 
the death of the Abbe <T Orleans, 

But on the other fide, they remark an univerfal fpoliStion, an * 
abdication of all property, an afieftation of inferting claufes, 
which did not concern the Abbe d 9 Orleans, and which had no other 
objeft than the interefts of Madame de Longueville e and in this 
conflict, in which each party pretends to have the advantage, 
conjeftures multiply, preemptions increafe on the one fide and 
on the other, and the proof becomes doubtful and uncertain. 

On the one fide, Madame de Nemours contends, that all the 
afts, and principally the donation, are fo many legitimate proofs 
of the liberty, the fanity# the perfeft reafon of the Abbe d* Orleans, 
that all of diem are judicious, reafonable, ufeful, nccefTary, and 
proclaim the fanity of their author. What could be more fcnfible, 
than to take advantage of the firft moment of his majority, to ex* 
tinguifiTthe moll favourable debt of his family, by giving thr 
eftates in payment to Madame de Longueville P Could he Vefufe to 
receive the eftate of Nijle, by which the Prince de Condi difeharges 
the debt owing from him? Was it not proper to give up to the 
Comte de Saint Pol, all the rights and advantages attached to. 
feniority, which he had himfelf foltmnly renounced, by confccra- 
fting himfelf to religious profeflion*, but at the fame time, was it 
not right to referve a considerable ufufruft, a habitation fuitable 
, to his birth, a liberty confined within reafonable limits of difpofing 
of certain (urns? In ihort purpofmg to take long journies, and to 
go out of the kingdom, could he have made a more fuitable 
divifion of his confidence, than that which he did make between 
Madame it Longueville and Porqttier in the two procurations, 
by giving, to the one the nomination to offices and benefices, and 
to the other the adminiftration of his revenues ? v 

On the other fide, the Prince de Canty tells you, that there ate 
two general Views, arifing both from the contrafts and the do- 
nation, the one of which ttiews, that the AM d 9 Orleans had the 
very {mailed (hare in all thefe afts; and the other difeovers, that 
'tfaey'are much lefs die titles of wifdom than the proofs of infancy; 
* fince all thefe afts have no other objeft than to drip him of his 
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effi&a, to place him beyond the rcreh of injuring ethets -ami' 
hitt&if, aad in ffywt to teduee Urn to a kind of focret and domedie 
foterdiaion, left Jtrikiftg, but net left efficacious then one which 
bight be more public and folemn. ' 

It was not die advantage df the Abbi ttOrleani, which was rite 
objeX of all thefe afls, but the intend of Madam de Ltetg UeviU t* 
and of the whole family of LonguevUU, and is it poffible to have any 
doubt of this fird refle&ion, when we fee that in the moft im* 
portant of all thefe titles, they have inferted an extraordinary 
clauft, a datlfe contrary to the principles of law, which do not 
Admit one petfon to ftipulate and contraX for the interefts of 
another $ a daufe by which the Comte dt - Saint Pol was obliged 
not only to ratify the tranfaXion which the Abbi A' Orleans had 
tnade with Madame de Longuevdle and the Prince de Condi t but 
alfo to difcharge Madame de Longueville from the jewels with 
which (he was charged by the inventory, add from a general 
account of the tutelage! Is it poffible, after this, to doubt of 
the real motive, of the Angle principle of all thofe aXs, and can- 
it be fuppofed, that they Were the work of the Abbe d’OrUotUt 
When his intered is the only one which is neglcXed? 

In three days, the elded branch of the Hoa/e de Longuevtlle% 
fcarcely of age, without any apparent reafon, is (tripped of all his 
property} the donation takes from him his prefent effects, the 
teftament which they get him to make deprives him "t)f*the dif A 
pofition of his future. They leave him indeed a handfome 
ufufruX to give fome colour to the aX; but if they give it him 
With one hand they take it away from him with the other. Cnee, 
by the procuration which they make him (ign at the fame moment, 
they interdict him at lead in point of fad from the adminidration 
of his ufufruX. At lad, to put the final feal to his interdiction, 
they give him an infpeXor, a kind of dotneftlc curator, whoft 
prefence, advice, and counfel, he a fliort time afterwards thinks 
neceflary, for the allowance of a trifling accompt of expences. 

Such, Sirs, is the fubdance of the two contrary preemptions, 
which the lame aXs fumifii to the oppofite parties. It is for you 
to decide upon their plaufibility, to judge of their Weight, and tq 
turn the balance, which is almoft equally fufpended between the 
one conjeXure and the other. 

But for our Delves, fince our minldry obliges us to give an explicit 
opinion upon this conflict of prefumptions, two reflexions prelent 
themfelves, the fird of which Is fupstfiuous, becaufe the fecond 
appears to be quite fuffident. , 

In the fttft'pbce we Ihould obferve, that we cannot contemplate 
all rise circumftanccs which attend theft id}, without ad m i tt i n g 
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that there is in the preemptions offered on the part of the Prince 
it Vonty a degree of probability fo fenfible and fo apparent, that 
the mind can hardly refufe its affent to them. 

And we add, in the fecond place, that it is not neceffary that 
thefe prefumptions fhould outweigh thofe of Madame de Nemours^ 
it% is, fufficient that they (hould be equal, and in cafe of this perfeCk 
equilibrium, nothing but the proof by witneffes can turn the 
balance and fix the uncertainty of conjectures. 

To explain our opinion more particularly, the prefumption 
which the Prince de Conty derives from the aCts thcmfclvcs, is 
more fttong than that of Madame de Nemours . It is true, that on 
the one fide it is difficult to reconcile them, and particularly the 
» donation, with the fuppofition of fanity, and that on the contrary, 
it is eafy to accommodate them all to the hypothefis of infanity. 

But who can doubt of the firft point, when he examines what 
is really done in the principal ads under confideration? 

We know that it is fufficiently common in great and illuftrious 
families, for the eldeft member, who devotes himfelf to the fervice 
of the altar, to transfer to the younger the great advantages or- 
dained for him by nature ; therefore wc fhould not be furpjrifcd 
to fee the Abbe d y Orleans give to the Comte de Saint Pol the lord- 
fliip of Neufchatel , renounce his government, and even make a 
confiderable donation of his moffc diftinguifhed territories. 

But tiffs "is not what palics in the donation that we are ex- 
amining} it deprives the Able d* Orleans of all kinds of property, 
it is not only the fplendiil titles incompatible with the ohfeurity 
of his own life; not only duchies and governments that he gives 
to the Comte de Saint Pol , but he throws every thing into his 
hands without referving any property, except a moderate fum not 
fufficient to difeharge his teftament. lie reduces himfelf to the 
ftate of thofe whom the authority of juitice only interdicts from 
the dtfpofition of their principal, leaving them the adminiflration 
of their revenues; and upon what occafion docs he make this 
facrifice to the Comte de Saint Pol ? Is it on account of an eftablifh- 
ment worthy of his birth and his great qualities? Arc there any 
other apparent caufcs? Do the age, the infirmity, the temper 
of the Abbe d*Orlcans> infpire him with this entire and univerfal 
renunciation? There is nothing of the kind, no occafion, no new 
eonjurtftUte} no probable reafon, except that having attained his 
% majority, his age has placed him in the condition of rendering 
* himfelf deftitute, and of beiffg the inftrument, as he was already 
the fubjeCt, of his own interdiction. 

* The principle of discretion then did not require from the Abbl 
£Cr/eane what he did this occafion; on the contrary, if* he 
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bad any underftanding, it is difficult to fuppofe that at the age of 

twenty-five, he toould have caft away his patrimony by his firft 
piece of liberality, and by one (ingle donation deprive himfelf of 
the opportunity of ever making any other. 

The Roman jurifts carried this matter further than we do, 
and fo fair from regarding this donation as an a£t of reafon, they 
Would have confidered it as a kind of proof of infanity; and 
although our ufage has admitted of univerfal donations, it muft be 
admitted that of all afts none is lefs adapted to conftitute a proof 
of fanity. But without dwelling longer on thefe general refleftions, 
let us proceed to the fecoud point, and fee if thefe adfcs, which 
are not a necefliiry proof of fanity, are not, on the contrary, in- 
timately conne&ed with the contrary fuppofition. 

To be convinced of this, we are perfuaded that it is fufficient 
to take a (ingle and connected view of all the circumftances which 
we have hitherto examined feparajely. 

Let us then reprefent to ourfclves a nobleman of the quality of 
M. de Lojiguevilley of a frame of mind below mediocrity, of 
a continual volatility and inconitancy, wandering from place to 
place at the fuggeftions of his inquietude, governed by his family, 
not even daring to return to Paris , becaufe he was forbidden by 
the Comte de Saint Pol } conftrained to hide himfelf at an inn at 
Orleans , and to wait forty days for the permiffion of jeturning 
into the bofom of his family, ready to fign afts which it is evident 
he never had time to examine, capable a Qiort time afterwards of 
refpe&itig the authority of an attendant, who naturally ought to. 
tremble before him, perfuaded that he has need of his advice, of 
his counfel, of his prefence, to allow an account of four months 
current expences. Reprefent to yourfelf then a man of this 
quality, fo little converfant with bufinefs, that, according to 
Jdadame de Nemours, he did not know whether his fucceflion 
would belong to his relations or his friends: contemplate under all 
thefe circumftances, this man in the fpace of three days dripped 
of his property, renouncing his prefent effefts by the .donation, 
his future by the teftament, of which he does not even continue 
mafter, and of which he leaves the minute in the hands of 
Porquier , that is, of a man devoted to the Comte de Saint Pol , the 
univerfal legatee of the teftament; in (hort, depriving himfelf 
even of the adminiftration of the ufufru£t, which was referved to 
him; and all this for die purpofe qf making ufelcfs joumics little 
fuited to the dignity of a pried, dill lefs fuited to the dignity of 
his family, and in a few months afterwards taken into confine- 
ment during the continuance of thefe jeurnies. And what took 
place in his family when be was put into confinement? Was any 
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tbirig changed m the plan which adopted for die government 
and adminiftradon of His aflairs? On the contrary, it was refolvcd, 
that until a fokmn interdi&ion, they fhould continue to ad by 
virtue of the procurations} the ftate of fury itfelf did not derange 
'tfameafufe* of the family; and in fad, had they not placed the 
- ylttf 'jPGrt*am in a fituation in which the moil extravagant fury 
* didtiot require any alteration, becaufe he was already impotent^ 
difarmed, incapable of hurting himfelf or others} 

Let us fuppofe that the family of the Abbe J* Orleans h^d iq 
fad. the flefign which is imputed to them, and of which the ads 
excite very ftrong fufpicions; let us fuppofe, that they in- 
tended to diveft the Abbt d 9 Orleans of all his ef&ds, and' that, 
wilhing to faye themfelves the pain of a public interdidion, they 
fought the means of accomplifhing a private and domeftic inter- 
didion, which, as we haye already faid, had lefs notoriety, but pot 
Jcfs effed than a folcmn and authentic judgment; this de(5gn has 
nothing in it which i; not at once lawful and probable, it woqld 
be even probable in a private family, and it approaches almoft to 
certainty in a family fo exalted as that of the Abbe d 9 Orleans. 

But this deiign once fuppofed, what meafures woqld they take 
.to carry it into execution? Would it not be nece(Tary firft tq 
make him fign ads for terminating in a difcrect, equitable, anc^ 
reafonable .manner the greateft affairs of the family? Would they, 
not afterwards make him give to the Comte de Saint f ol a liberty 
which himfelf could only abufejf and was it not a matter of 
prudence to impofe upon the donatory the eflential condition of 
Executing all the ads which the ftate of the Abbe d 9 Orleans might 
jiave rendered doubtful? Wopld they not, in dripping him of the 
property of every thing which, he pofTeffed, leave him an ufufrud 
proportionate not only to his prefent date, but to the uncertain 
event of his recovery? And becaufe they could not intruft him 
with the adminidration of this ufufrud, was is not natural to 
make him fign procurations? In fine, becaufe it was not pof&ble 
to prevent his regulating at lead the ordinary expence of his 
cdablifhment upon his journies, would they not place over his 
condud a wife and faithful infpedor, who might prevent furprife 
from the inferior domedics, and aflure the family of the regularity 
with which every thing wou£d be conduded? 

' 3 uch are a ii the precautions which it feenis poflible for human 
prudence to take, in executing a plan which contains nothing im- 
probable in itfelf, and fuch at the fame time are thofe whioh 
have been adually taken. What then is the confequence to bo 
deduced from this (bpjjriition? 

If the family intended a ferret interdidion pf the Atbe i'Orleans % 

the^ 



they would have taken all the meafures which we hare repTefent* 
cd. Now they have m i aft Uken all thefe meafures, Then it uit 
more than probable, thkt they had fuch Intention. Let us judge 
once more of -the will by die works, of the intention by the ac- 
tions, of thedefign by the eveiit. Every thing: which they could 
do, if they had had fuch an object m View, they have ^uaA 
done. Then we may fuppofe that this view wa* the read principle 
and motive, which prevails in all the afts. ' ‘ V ; ‘ 

From the bofom of thefe prefumptions, in the midft of thel^ 
afts, iflues the laft teftament *, an aft in which there are two things* 1 
to be confidered. 

i. The general prefumptions of the wifdom of the teftament, 
and of the favourable fituation of the heirs, have already been pro- 
pofed, and the court has decided that thefe grounds were not fuf- 
ficient to difallow a proof of infanity. 

ad. A great number of particular circumftances, which fortify 
the fufpicions of infanity. 

1. What was the motive of the teftament ? None was neccf- - 
fary. He had given every thing by the donation. It is even pre- 
tended that the donation had taken away the charge of fubftitu- 
tion, no prefent benefit engaged him to make this difpofition. 
Why prefs him fo much, except for the apprehenfion that he 
would even lofe the faculty of making his fignature ? 

2. The depofit of this teftament, the univerfal legatee becomes 
the matter of it. 

3. The inexplicable circumftance of the papers found with the . 
teftament. Thefe were either made after the teftament or before. 
It is impoffible and abfurd to fuppofe they were made after. The 
Abbe d'OrUatts depofited his teftament as foon as it was made, and 
fet off himfelf eight days afterwards. Could it be fuppofed that 
he intended to change alf the legacies without exception ? For in 
the projefts they are all different from the teftament. They muft 
then have been made before. 

But if that is the cafe, what is the date of them l Perhaps 
they were made long before. What is the defign of (hem ? To 
confirm the teftament ? ' If he made them before the fecond, it 
was the firft which he intended to confirm} then he never in- 
tended to change it \ then there was a furprife. 

What arguments are oppofed tS all thefe prefumptions, which 
arife againft the teftament, as well as the afts which accompany 
(t f We have obferved three principal ones. 

The firft, that a charge of this defign, this pretended concert 
pf the family of the Abbe d*OrUans 9 wa^ injurious to the memory 
of the illuftriouf relations, who comjfetfed the moft noble and 

S s 4 principal 
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principal part of it. But this tope was more adapted to excitf 
the eloquence of the orator, , than to afford a principle for the 
decifion of juftice, and does not appear to us to be fo clear in point 
of fa ft, as they would perfuade ypji that it is. 

If the afts which were paffed by the Abbe, t? Orleans were not 
all fuitable to the ftate of his family, to the grandeur apd dignity 
of his lioufe, if they were not fuch as he would have (igned hinw 
felf, if he could have been apprized of his fituation, fuppQfing it 
to be fuch as is 'contended by the Prince de Conty , there might 
be fome ground for the reafons which have been alleged, fbf 
faying that it was not ptobable that relations not lefs illudrious by 
their virtue thaq theip birth, would have abufed the credulity, the 
facility, the docility, of a perfon deftitute of qnderftwding, tq 
make him fign all kinds of afis eontrary to his real interefts. 

But what have they made him do £we are (peaking upon the 
fuppofition of the Prince de Ccnty>) whiqli he would not have 
done himfelf, if he had poffefled an adequate knowledge ? 
which were innocent, which were neceflary, a£ls which could 
hardly be deferred, a£ls, in fliort, in which the welfare ami fpien- 
dour of the family of Longueville were involved. If at fuch a 
conjunfture, in which it is more eafy to blame what }ias been 
done, than to find out what it is beft to dp ^if updfr the appre- 
henfions of an approaching flats of fury \ if to prpvept the cop- 
fequences of an interdi&ion, and of a long ftate of controul ; if to 
prevent the Comte de St. Pol from falling into the twofold miC- 
fqrtune of being the brother of a madman, and of being only his 
younger brother in relation to the property \ in fhqrt, if to give a 
certain form to all the affairs of a great family, they made ufe of 
the remains pf docility, which were found in a weak and deranged 
underftanding 5 if they did in refpeft to him what is done every 
day in the cafe of minors, and what the Roman law permits to be 
done with refpe£t to thofe who are under the age of puberty •, that 
is to fay, the getting them to fign a£ts, which they neither coujd 
por would intend tq fign of thcmfelvcs : under all thefe cir- 
cumftances, is it neceflkry to revile an illuftrious family, whiqh 
wapted neither underftanding nor difcrctiop, which did what they 
could, rather than what they wiihed? Should wb not, on the con- 
trary, commiferate them, excufe them, and wifli that it may nevpr 
happen to ourfelves, to be reduced to a fimilar conjun&ure, where 
good counfcls are rare, where cenfure is eafy, where the evil ia 
evident, and where the remedy is doubtful and uncertain ? 

The fecond general argument, by which they would combat the 
prefumption, which the Priftce de Conty derives from the a Ct$ thetp- 
ftlyts, if mow confideraf le* You have been told that the alls x$- 
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pel the fufpicion, and that they cpntain claufes which can only 
agree with the fuppofition of fanity f 
ft mud) in the firft place, be admitted that fuch daufes only 
9ccur in the donation. The other a&s contain nothing, which 
} s either neceflarily or probably a proof of fanity, in the perfon 
figning them. % 

But what are thefe claufes in the donation, which fo 
ypanifeftly repel even the flighted fufpicions of fuch a concert 
in the family ? 

The tyfufrudt, you are told, is too confiderable ; why leave 60,600 
liyres a -year, to a perfon out of his fenfes, and who did not be* 
fore commonly fpend more thau thirty ? Why give him befidea 
a grofs fum of 60,000 livres ? Why referve to him the moiety 
of the Hotel de Longueville , with furniture of the value of 100,000 
livres i 

I11 fliort, why referve the liberty of making a teftament ? Why 
ftipulate a return in favour of Madame de Nemours ? 

One general principle is an anfwer to all thefe obje&ions. It 
js fufficient for rendering nil thefe refervation9 probable, to fup- 
pofe in general, that the family had forefeen a cafe which might 
arrive, that is, the recovery of the Abbe i¥ Orleans. It would not 
be juft in fuch a cafe, that he (hould be reduced to an ufufruft, 
which might be diffident for a perfon in a date of infanity, or 
that he (hould Jiave nothing to dilpofe of either for the purpofe 
pf recompenfing his domeftics, or for other juft and fuitable 
paufes. 

Could they befides, at lead without publicly declaring him to 
be out of his fenfes, referve to him a lefs confiderable revenue ? 
Could they exclude him from the Hotel de Longueville , or take 
away from him the furniture, which was ncceflary for occupying 
jit ? Would not this have been falling into the inconvenience which * 
they wifhed to avoid, the recognizing his infanity, and fumiihing 
a written proof of it ? 

The faculty of making a teftament which was referved to him, 
did not continue long. They make him confummate it in three 
days afterwards, by a teftament of which Porquier was the de- 
pofitory $ and *if a right of return is ftipulatcd in favour of Ma- 
dame de Nemours , is that ftipulation £0 much perfonal to the Abbe 
{Orleans % as it is futted to the (late* of his family ? 

Finally, are we called upon at* prefent to penetrate into all the 
fecret reafon of tfoffe a&s ? . Befides thefe apparent reafons, 

. might not the family jjavc an infinity of others, if they could be 
heard upon the fubjeft { Perhaps the^ might fay, that fo confider* 
$ble an ufufruft was dfeftiqcd for the acfciraulatioiiof a fund, which 
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Upon ibme occafion might be a refource to die Comte de St. Pif» 
without hie having the power m the mean time of diffipafing it. 
Is it neeeflary precifely to define the motive, which made them, add 
fitch and fuch a claufe, and is it not fufiicient to (hew in genera! 
that there are no claufes, which neceflarily exclude the fuppofition 
of infanity, and which inconteftibly eftablilh the contrary prc- 
fumpdon f 

But, fay they, the donation is an inviolable title, whether we ex* 
amine wh}t preceded it, or contemplate what followed it. 

That Which preceded it, is the letter which Metayer wrote to 
St. BeUve, by order of the Abbe tT Orleans, a letter which he ap- 
proved by (ome words in his own hand, and which proves, fay 
they, demonftratively, that the donation is the a ft of his will. 

• 'Whit follows, is the approbation 6f the family, the confirma- 
tion of the king, the precife authority of your fentence. 

Let us endeavour in two words to anfwer thefe laft objections, 
and begin with the letter of Metayer. 

What ate the circumftanqes of it ? 

Why did not the Abbe <T Orleans write it himfelf ? No affair 
Coul^ bo-of greater importance to him. He was not one of thofe 
who axe afraid of .the trouble of writing theqifelves. We fee him 
writing upon affairs of no cqnfequence, entering into the molt 
infignificant details, record that he had taken care of furnifhing 
the chamber of his Ecuyer , and a thoufand pther things of the 
like kind, which (hew that he wiflted every thing to pafs through 
his own hands i and that he did not even negjeft thofe cares, tq 
which it was entirely beneath his dignity to attend. 

Yet we fee him here, upon the mod: important occafion of hi$ 
life, borrow the hand of his almoner. This is the fufft circum-, 
ftance. 

3 . What are the great affairs which prevented his writing 
h imfelf ? You have already feen in the depofition of the wit- 
liefies. He was 30 days without any occupation at Orleans i at 
the utmoft, according to Madame de Nemours, one hour of his 
was deftined to the celebration of the maft, and if we believe 
the witneffes of the Prince de Conty, he was occupied in running 
•bout the (beets of Orleans, in jumping upon his ihadow, in 
upon the ramparts. Such are the important caufes, which 
prevented his writing himfelf refpefting an aft, which was to 
diveft Kta of aU hU pi«|fcrty, . 

3. What docs he call this aft, or ratherjwhat is it called by Ids 
almoner ? A treaty which he was about m mpke with the Comte 
•it Sts PH. It is trbc-.tHjt the donation is fttbjeft to feveral con- 
ditions, but the name of 4 treaty is not very fuitsble to an aft fif 

this 
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this nature. Is it even proved that the projed of thisad waseveb 
lent to the AbbS ffOrleptu, as they have ventured toaffert? Tte 
letter does not fay fo j on the contrary, it (tales that Porqttur had 
orders to communicate this treaty to Saint Btunt , and X die Abbi 
d Orleans had feen it, fo important a circumftance would not have 
.been omitted in the letter. 

4. I|ow was this letter to be delivered ? .It is not confided to 
the ordinary courfe by couriers. Dalnrnt is to be die -bearer 
of it, Dalfnont who did not return to the Abbe d* Orleans until die 
month of December. Dalnrnt who, as has been proved by die 
witnefles, and as appears by other circumftances, was iu pBfleffiOn 
of the fecret of the family. Dalmont, in Ihort, who -fets off is 
foon as the letter was written. It is dated op the aSth, and ha 
goes on the 29th. 

5. In what manner does the Abbe <T Orleans approve of this 
Jetter ? Let us repeat the terms of his addition ? « Be diligent 
that I may be able to fay to you with joy — In viam pacts. **-1 am 
wholly yours.— Your fervant.— Every thing which Metayer has 
told you of my intentions is true.— Adieu, without adieu." 

' We do not think that thefe terms clearly manifeft a great de- 
rangement of underftandtng, as has been inlinuated 5 but they 
prove that upon the diligence of Saint Beuve, and thofe who WeTe 
employed in preparing the ad, depended the return of the Abb£ 
(T Orleans . Be diligent that I may fay U you with joy t &c. and dots 
not this irrefifUbly prove, that he was not yet at liberty to return 
to Paris, that the orders of the family prevented his entrance, 
until the ads were prepared and ready to be figned ? 

Let us add to all thefe refledions, that there was an interval of 
two months between this letter and the donation, and that even if 
it weje proved that the Abbe d Orleans was in a Hate of fimity 
then, it would not follow that he was fo two months afterwards ( 
and under all thefe circumftances, let us admit that this letter is 
(till a doubtful title, and an equivocal argument which each of 
the parties by turns apply in their own favour, and which ferns 
much left to prove the will of the Abbe Orleans , than to (hew the 
authority of his family. 

' But is that which followed lefs confidence, than that which 
preceded the donation ? You remember what wys called a con- 
firmation. 

The relatione of the Abbe d 1 Orleans, being aflcmblcd to deliberate 
upon the mode of adminifterlng his afiairs, have always fpoken of 
jhe donation as an inviolable tide, which ought to be carried Into 
execution. But had the relations ustjr authority to impeach it? 
pould $i| ad, invented as it was vmh a folemn and. authentic 

form. 
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form* be annihilated by their changing their minds ? Suppofing 
even that they had the power, would they have had the inclina- 
tbnto deftroy their own work? and if the fuppolition of the 
Prince dr Conty is true, would they not on the contrary aflure, by 
the continuation of their fuffrages, the execution of an aft which 
from them derived its birth, as it was afterwards indebted to 
them fpr its prefervation t Befides was this queftion ever agitated, 
•was this doubt ever darted in any affembly of the relations ? Had 
-any of them an intereft to conteft, to combat, to deftroy this do- 
nation ? And how can the afts of the family of the donor be 
CQnirdHted as a confirmation of the donation, fince every thing 
which Was neceflary to raife the flighted queftion was equally 
Wanting) that is to fay, the power, the inclination, the intereft, and 
the capacity ? 

This is not the only kind of confirmation, which Madame de 
ffethours alleges in favour of this title. The king, it is faid, has 
authorized it by his letters patent, and yourfelves, the depolitarics 
pf his fovereign juftice, have added the laft feal to its validity. 
But what are all thefe confirmations ? This is a matter which it 
will nQt be very difficult to explain. The king has confirmed the 
^donation, by receiving the fealty apd homage of the donatory, 
and of Madame de Longueville in quality of curatrix after the do- 
■ nation •, in remitting to the .one and the other the reliefs which 
were due, in ordaining the execution of fome recommendations 
of the relations founded upon the fame title. The court has con- 
firmed in the fame manner, by granting to the lord of a feignory, 
the focdal profits arifing upon a change of property by the donation. 

' In truth, Sirs, it is furprifing that in a caufe fo extenfive, fo difficult, 
fo full of real queftions, they fhould mingle fuch fads as thefe, 
fads which had been already urged upon the interlocutory pror 
ceeding without fuccefr, and which now appear to us to be ft ill 
more inefficacious. For to draw any conclufion from them, how 
many falfe fafts mult be fuppofed ? i. That he who confirms 
an aft, without having any cognizance over it, gives it a new de-r 
grce of force and authority, contrary to the common opinion 
of jurifts and canonifts j and particularly of Charles Dumoulm y 
who explains in fo learned a manner, in his treatife on the Cuftom 
ef Paris* idle mile of law, cohfirmat nihU dot . 2. It muft alfo 

be maintained, that when the king receives fealty and homage of 

* a new vaf&l, he intends without any examination,' without any 
preceding conteft, without any judgment, theteby to confirm the 

* title by virtue of ' which the new vaflal hasfaken the fief, and that 

* he who prepares the recoil of having tendered fealty and homage, 
or at moft he who figns it, thereby prejudges all the queft!6ns. 
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which may be afterwards formed concerning the vaffal’s right of * 
property. Laftly, they muft go further, and fnppofe that when : 
you oblige a new pofleffor to pay the dues which belong to the 
lord of the fee* although the queftion cannot be* agitated by this, * 
lorcl, yet you decide from thenceforth upon the goodnefs, the force, 
the execution of the cbntrad, and that thofe who have an intereft, 
can never impeach the transfer, upon this fingle ground, that 
the party acquiring the eftate has been obliged to render the foedal 
rights and fervices. 

If all thefe fuppo fit ions are equally abfurd, the queftion of die 
donation is then entire ; the letter of Metayer which precedes it, 
the different ads which follow it, cannot deftroy the inference 
derived from it, nor the feveral preemptions which arife from this 
fpoliation, of this abdication, of which it is the ftrongCft proof of 
any in the caufe. 

But after having (hewn you, that thefe prefumptions are not in- 
jurious to the illuftrious family of the Abbe <P Orleans , after havings 
(hewn you that they are not effaced by the claufes of the ads, nor 
by all the circumftances which precede and follow them, it Temainsto 
anfwer a laft objedion deduced from the confequences of the Prince . 
de Conty 9 s demand ; or rather, we may abfolutely difpenfe with an- 
swering it, becaufe this objedion rather applies to the intereftsof die 
parties than to the decifions of juftice. It is pretended, that if the tef- 
tament was to be overturned, its fall would bear along with it that 
of all the contrads, and that what the Prince de Conty would lofe 
on the one fide, would be much more confulerable than what he 
would gain on the other. But it was for the Prince de Conty , that 
is, it was for his counfel to forefee, to examine, to prevent if poflibie 
the confequences of his demand. We contemplate them,- but are 
content with contemplating them, without enquiring particularly 
what would be the points relied upon by Madame de Nemours^ in 
the cafe which fhe fuppofes, or what would be the Prince da 
Cent/s ground of defence. We fnfpend our judgment in that re- 
fped ; happy if we could fufpend it as to all the reft ; and with- 
out choofing to decide at prefent, whether the fate of the contrads 
ought to be the fame with that of the teftament, we will content 
ourfelves with faying, that the parties implore from this auguft tri- 
bunal not the counfels of its prudence, but the pracles of its juftice. 

Let us here paufe a moment, ilightly to recapitulate what wa 
have already faid, refpeding the principal ads of the caufe, that 
is to fay, the ads of difpofition. You have feen that all thefe ads 
have nothing perfonal, or which bears the charader of the will 
and capacity of the Abbe d 9 Orleans . Tou have remarked all the 
Circumftances which accompany them) the time, the place, the 

' perfoni* 
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pirfo^St the number of the ads, their nature ; all feem to concur 
IQ cftabfilhthe prefumption of that judicious controul, of that 
flffiefftty concert of die family of the Abbe ^Orleans, to pronounce 
®| him, a kind, or favpurable, or friendly interdiction. LaiUy, 
we conceive that we have (hown that the objections pf Madame de 
Nemours do not remove this appearance, which fo properly and 
naturally belongs to all the circumftanceSof the caufe. 

We go however ftill further, and are of opinion that it is not 
even neceflary, that this prefumption* fhould appear to be more 
drong than 'that of Madame de Nemours . It is fufficient if the 
deductions of the refpedive parties are balanced, that they are 
equal on the one fide and on the other, in order to be convinced 
that it is not by the ads that the caufe fhould be decided. Thefe 
ads may be doubtful, uncertain, equivocal, giving equal weight 
to each of the oppolite prefumptions. Upon the view of thofe 
ads, the balance of juftice remains fufpended, until the proof by 
witnefles inclines it to the one fide or the other. 

. But before we pafs to this fecond proof, we mult fhortly date 
the ads of the lad period, that is, thofe which have pafied fubfe- 
queUt to the tedament. 

We obferve in them the fame diftindion which has been 
taken notice of, in refped to the ads of the time of the fecond 
tedament. 

■ There are «ads of difpofition and thofe of mere adminidration. 
The ads of difpofition are all of the fame nature ; the nomination 
to a benefice which is only announced in the ad of indudion, a 
temiffion of feignoral rights in favour of M. de Montefatilt before 
die notaries of MarfeiUes, the gift of the fucccffion of a baftard 
jpiade to Defgoureaux at Strajburgh . But are there in thefe three 
ads the charader of perfonality which we look for ? Do we dif- 
cover in them any ad which proves the reafon of the Abbe d*Or+ 
leans, except his mere fignature j and is it not fufficient for recon* 
ciling that to the fad of infanity, merely to fuppofe that the family 
ftill deferred his interdidion, and that until that decifive moment, 
it was rcquiiite that the ads of alienation fhould be figned by him ? 
The fird of thde is more than probable, the fecond is a neceflary 
confequence of it. 

. The ads of adminidration are reduced to bills of exchange, to 
allowances of accounts, to letters. 

It is true that they have adduced diredions, and bills of ex* 
change, fome written, others figned by him, which do not induce! 
any fufpicion of infanity, but there is one fo extraordinary in its 
fotm, that it entirely outweighs the authority of all the others* 
You remember the obfcri&tionf which were made upon this bill 
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of exchange. It is written on the whole length of a (beet of 
paper, and the AMS dl Orleans adds at the foot, Bun fue if autre 
main frit, je prmets it n'en tenir empty. There mttft be fome 
fault in the words, bat without ftopping to examine the confe- 
quence of that, let us attend to a more material observation. 
The Abbi cP Orleans thought then that the bill was void if it was 
toot in his hand writing, fince he caufed thefe words to be added, 
which contain an exprefs approbation. It was necefliuey then to 
write this approbation with his own hand, for if the bill appeared 
informal becaufe written by another perfon, how could he intend 
to repair that defeft by an approbation entirely written by the 
hand of another? He ihould at leaft fign this approbation which . 
appeared fo eflential, and yet he did not do fo. He is content with 
iigning the bill, and how does he iign it? It is to be obferved; 
that this approbation written at the foot of the bill, only takes up 
about half the fize of die paper, and his (ignature is at the fide of 
this approbation and not below it, and it is made in a circle in order 
to reach the writing of the bill. . * 

This piece which as you fee is more than fufpicious, is of the 5th 
April, 1671, that is to fay fire weeks after the teftament, it is 
ufelefs to draw any further inferences from it. Its : quality, it# 
ftate, its appearance fpeak fufficiently for themfelves. It is con- 
tended on the part of Madame de Nemours, that the Abbf eP Orleans 
■ intended that the fame fignature ihould ferve both for the bill of 
exchange and for the approbation at the foot of it, and therefore 
he had placed it below the firft and at the fide of the laft; but 
(hall this abfurd defign, ftill more abfurdly executed, be regarded, 
as a proof of underftanding; and befides, what man in his fenfes, 
intending to approve an aft not in his own hand writing, and 
thinking fuch an approbation neceflary to render it valid, would 
not write the approbation with his own hand? This has not been 
anfwered, and in faft it appears difficult to anfwer it. 

The allowances of accounts might appear a more confiderable 
proof of the capacity of the Abbe i'Orleans, but the inference 
deduced from diem is ftrongly oppofed by the important fa£k 
which we have taken notice of, by that domeftic infpeftion of 
Dalnmt, of which we have already fpoken, an infpeftion the 
neceffity of which was recognized by the Abbe d* Orleans, an in- 
fpeftion to which he himfelf fubmitted. The proof of this appears 
In writing in three different places, and particularly in that im- 
portant charge which he gave do Peray his valet de ebambre, in 
. .the prefence and by the advice and counfel of Dalment, and as in 
this difeharge are comprifed all the accounts from the beginning 
of March to the 16th of July, it is blear that the inference goes 

back 
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fatelc to the time of the teftament, and forms a very ftrong pre* 
fhmption of what we have already obfcrved to you, that after 
having {tripped the Abbe eP Orleans of the fubftance of his property 
by the donation and teflamcnti after having deprived him even of 
the adminiftration of what was left by the procurations, they did! 
riot leave him mailer of his dcperices. He had an infpedor, whom 
we called at the time of the interlocutory difcuffion, and now call 
with dill more reafon, a domeftic curator. 

It remains only to examine the letters.’ Three or four are adduced 
1ft which we obferve feveral obfcuritics, ufelefs repetitions, a great 
fownefs of mind, without however any particular indication of 
folly. But, befidcs that three or four letters can never be a 
fufficient proof of a man's date, befules that thefe letters have 
not prevented your allowing a proof by witnefles j there is a further 
Teafon which inconteftably proves that the pfefumption drawn' 
from the letters is neither convincing nOr infallible. At the time 1 
of the interlocutory examination a Icttdr was produced written by 
the Abbe S Orleans after he was placed in confinement, and this 
does not contain any greater marks of derangement than the 
others. What conclufion then can be drawn from the letters, 
lincc even at the very timq of his fury, and in the confinement of 
liis prifon, he could write a letter not more extravagant than 
thofc adduced by Jlfadame de Nemours as demondrative of his 
fanity ? * 

Such, Sirs, are all the written ads, all the preemptions that 
are drawn from them, all the proofs refulting from them. In the 
period preceding the teftament, you have feen the letter of Madame 
de Longucvillc , and that of Metayer ; the firft fliews the clouds 
that were beginning to fpread over the (late of the Abbe d' Orleans, 
the fecond is a very equivocal and doubtful fign of his alleged 
capacity. At the period of the teftament, you have feen the 
conflid of prefumptions which the principal ads have excited 
between the parties, and in this conflid we have endeavoured to 
cftablifh three prefumptions which appeared to us equally certain-, 
the one, that the conjedures of the Prince de Cotity arc much 
more fpecious, more probable, more conformable to the whole fet * 
of ads than thofe of Madame de Nemours } the other, that 
fuppofing the prefumptions to be equal on die one fide, 
and on the other, the caufe ought to be decided by the 
witnefics. Finally, in 'the laft period, we have obfcrved that 
excepting fome ads in which there is nothing perfonal* 
except the mere fignatare of . the Abbi d* Orleans , the reft ate 
either indifferent, or. capab^ of forming ftrong prefumptions, aftd 
commencements of proof^by writing both by the figute aftd 
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of the acts; and by the ponfpieuous proofs which the Abbe 
d* Orleans has given againft himfelf, of the ftate of fervitude to 
which the neceflary infpe&ion of a domeftic curator had reduced 
him* The difcuflion of the a£ts then leads us to the neccflity of 
patting to an examination of the proof by the witneflcs. 


FOURTH AUDIENCE. 

*\Vfc arc at length arrived at that moment which is more diffi- 
cult and important to ourfelves than even to the parties ; in which 
we arc obliged to determine between the different ideas that have 
been given of the ftate of the Abbe (TOrleatis; and to prefent you 
with a faithful pifture of it, in which you may difeover either the 
features of reafon, or the chara&ers of niadnefs. We avow* in 
beginning this laft part of the caufe, and wc avow it with fomc 
degree of confufion, that after three audiences, we bring it before 
you precifely in the fame ftate, in which it has been from the 
time of your former fentence 5 and if wc have ftated the circum* 
ltanccs of fa&, rc-eftablifhedthe principles of law, weighed the oppo- 
fite reafonings upon the writfen inttruments, balanced the refpe&ive 
preemptions ; we had fatisfied the duties of our •miniftry upon 
all thefe objefts, at the time of the interlocutory fentence j -but 
we could not excufe ourfelves from again recurring to them, in 
order to rccal our former ideas, and fhew the point iii conteft. 
Every thing this day concurs to render it neceflary to en- 
ter into a difcuflion of the proof by witneflcs,' and to this examina- 
tion we are now cxcluflvely to attend. 

We obferved, in eftabhfhing the general principles upon the 
the fubjeft, that all teftimonial proof ought to be contemplated 
in two different manners, by its exterior furfacc, that is to fay, 
by the number and quality of the witneflcs, and by its interior 
fubftance, that is, by the multitude and importance of the fa£ts. 

Let us now apply thefe general rules to the particular circum- 
ftances in this caufe ; let us examine, firft, the exteridr of the 
proof, and make a fhort parallel of the number and dignity of the 
witnefles, in the one inqueft and in the other. 

We (hall not dwell upon the obfervation, that in one there are 
85 witnefles, and in the other 7<J. This difference is not fuf- 
ficiently confiderable, to influence the deciflon of the caufe; and 
befides, if we deduft from the 85 witness of Madame de Nemours , 
thofe who are abfolutely negative, who^ merely fay that' the Abbe 
Vol. II.* T t d Orleans 
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tQrlumt did not Appear to them to be in a ftate of infinity, or 
that he' appeared to diem to be a perfon of good fenfe, if vre take 
away a part of tj witnedea* who were examined at St. Marie aux 
Mum, and who, only depofing to the fame fa&s, are, according to 
the ordonnance, to be reduced to the number of ten: If we make 
thefc juft and necefiary retrenchments, the witnefies of Madame de 
Nemours will be fewer than thofe of the Prince de Cottty . But to 
return to our principles, the number of witnefies cannot be very 
material, except in the proof of a (ingle public and general fa& ; 
but when the general fa& abfolutely depends upon particular 
fa Qs, the number of witneiTes becomes ufelcfs, and the particular 
fafts are alone decifive. 

Neither ftiould we enlarge upon the' quality and dignity of the 
witneiTes. If we except on each fide certain important witnefies, 
of whom we (hall prefently make a comparifon, the advantages 
of the parties are in this refpeQ: nearly equal ; we find in each of 
the inquefts, priefts, members of religious focieties, gentlemen, 
tradefmen, artifans, and perfons of the lowed condition; there is 
fo little difference in this rafpett between the inquefts, that it does 
not require any loriger confideration. 

it we make a comparifon between the more important wit- 
neffes, that is, fuch as were in the family of the Abbe d 9 0rleans> 
of Madame de Longueville , or of the Comte de St, Pol y and had an 
opportunity of being the moft exaft ohfervers of a perfon 
they ought to confuler as their maftcr ; you will doubtlefs 
be furprifed at the confidence with which it has been fo often 
afferted, on the part of Madame de Nemours y that the witnefies of 
the Princes de Conty ought not even to be placed in comparifon 
with hers. 

Let us begin by retrenching from this number M. le Nain , 
whofe teftimony alone would be worthy to decide this celebrated 
difference, if it was as confiderable by the fafts which it contains, 
as it is illuftrious by the name and virtue of its author. But if 
we except this fingle witnefs, to what are all the other domeftic 
witnefies in the inqueft of Madame de Nemours reduced ? There 
are only two, whofe quality can give any particular weight to their 
depofitions ; the one is David , ficretary des commandements of the 
Duke de Longuevtlle 9 the other is Peray 9 valet de chambre to the 
Abbe d* Orleans % but of thefe two, Peray is juftly excepted to, 
David then is the only confiderable officer who remains ; for we 
do not fuippofe that they can ferioufly rely upon the depofition of 
Nocey and his wife, whole only knowledge confifts, in faying, they 
know nothing about it/ except that Madame de Nocey thinks, 
without being able to affirm it* that fhe has heard the Abbe <T Or- 
leans 
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leans celebrate mafs : draw as many arguments as you pfteafe from 
their filence, it is not by negative prefumptions, but by pofitive 
fa&s, that the caufe muft be decided. * 

After this, nothing more is neceffary than to exhibit that 
crowd of inferior domeftiqs, that have been examined on the part 
of Madame de Nemours, a cook of Madame de Longueville, a tailor, 
a footman of the Comte de St Pol, a coachman and his wife, a porr 
ter and his wife, ap'oftilion, a groom, a muleteer; themoftconfider- 
able are a chamberlain, and a matter of the pantry. None of thefe 
domeftics followed the Abbe d f Orleans , upon the important journey 
, by the river Loire, none of them were attached to his perfon ) 
even the perfon who aflumcs the quality of his coachman fays, 
that at the time of the teftament and long before he had no car- 
riage, becaufe lie had given it to the Comte de St. Poh, and befides 
you will fee by the depofitions, or rather you have already feen* 
that a carriage was to him a very ufclefs equipage: fuch is the qua* 
lity of the witneiles, examined on the part of Madame de Nemoursi 

But what do we find on the other fide ? Is it a fet of witneiles, 
a comparifon with whom would, as you have been told, be in- 
jurious to thofe of Madame de Nemours ? They are all fuch as 
had the honour of being continually about the perfon of the Abbi 
d 9 Or/eans ; they are thofe in whom the family repofed the care 
of his condu&, thofe who accompanied him throughout, who 
law him, who followed him upon all occafions, fihally, thofe 
whom Madame de Longueville honoured with her moil intimate 
confidence, and who filled the mod confiderable employments 
in her family. They are, in a word, of the quality of thofe do- 
meftics whom the difpofition of the civil law required to be 
called, in default of relations, to a family council, and whom the 
praetor confulted upon the intereft of pupils. RequirUt (praetor) 
fays the law 58. J\ de reb. eor. qui fub tut . vel cur. funtjine 

decreto non alien . Requirat necejfarios Pupilli , vel Parentes, vel 
Libertos aliquot Jideles • 

Two almoners of the Abbi d? Orleans, two gentlemen, the Sieur 
Defgoureaux , and the Sieur de Gqftines, who accompanied him 
in his journics, a valet de chambre, the ancient, domfcftic, faith- 
ful to his matter until his death, and who ferved him in his two 
conditions of fanity and infanity : fuch are ffce principal wit- 
neffes from the domeftics of the Abbi d Orleans* Let u« 4&S the 
domeftics of Madame de Longueville : the Sieur de Billy , her laft 
ccuyer, his wife, who performed the. fun£Uons of a. lady of ho- 
nour, Marguerite leBqftia, her firft femme fie chambre, add to theft 
witneflfes, two femmes de chambre of Madwwfclh deVertus , whg re- 
fided in the Hotel do Longueville , a page ft the Comte de Si . Pol, 

T t % who 
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V ho commonly Attended the Abbe d' Orleans, and his principal 
Maitre de Hotel , whom Madame de Nemours at firft chofe for one 
of her witnefles, but afterwards reje&ed, expe&ing him to be 
unfavourable to her. Let us alfo include Tixier, who from his 
free accefs in the houfe de Longueville, from the confidence of the 
Prince de Conty , of Madame de Longueville % and even of the Abbe 
JPOrleans , from the infpediop of his condud up to the very time 
of his death 9 may be deemed as Important as the domeftic wit- 
ncffes. Here are 40 witnefles, fuch as a pcrfon would wifh for 
if he had not, fuch as he would chufc, if it . was cuftomnry, 
upon thefc occafions, to-feted a lilt of witnefles, as they feled a 
lift of relations, fuch, in fhort, that they cannot even find two on 
the part of Madame de Nemours , who could, we will not fay, 
balance their authority, but even enter into a comparifon with 
them, and diminifh their fufFrage. 

It is true, that after this we find in the inqueft of the Prince de 
Conty, feven or eight domeftics of an inferior order, and whofe 
quality is fimilar enough to that of the witnefles cf Madame de 
Nemours \ but the efl'entiai difference which is obfervable, is that 
in the inqueft of Madame de Nemours , thefe witneflls have hard- 
ly any body at their head to render them rcfpeftablc, whereas, 
thofe on the Prince de Conty are fupported by 40 principal of- 
ficers, whofe teftimony communicates its force and virtue to the 
depofitions 'of the fubaltern officers, and gives them a degree of 
certainty, which they perhaps would not have in themfelves. 

After having made this examination, and parallel of the quality 
of the witnefles, we might now enter into a comparifon of the 
fads, but wc think it neceflary previoufly to difeufs fome gene- 
ral fufpicions which each of the parties oppofes to the inqueft of 
the other. * 

On the one fide they accufe the perfons employed by the Prince 
de Conty, of having affigned the Cbartreaux at Orleans, and of 
having afterwards prevented them from giving their teftimony, 
becaufe they^ forefaw that their depofitions would not be fuch as 
was wifhed for. But if they are not deceived in their condufions 
in this fad, the counfel of Madame de Nemours Ihould begin 
with applying the fame exception to themfelves, fince we fee that 
after having affigned the Sieur David de Marpri , they have 
neverthelefs prevented him from depofing in the inqueft of Ma- 
dame de Nemours 5 and he would never have beeri. examined, if the 
eouxifel of the Prince de Conty , who had intelligence of this pro- 
ceeding, had not affigned him to depofe in his. 

They afterwards throw out fome fufpicions of felicitation, and 
even of fubomation 0^ witnefles, and Madame de Nemours pre- 
tends 
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tends to have the proof of it in the depofition of a witnefs of 
Angers^ who fays* that the Able de Jumeau, and the Dame de Ris, 
came to requeft him to give them a declaration figned by him ; but 
befides that it only appears by the depofition of this (ingle wit- 
nefs, that they have taken any improper means, to obtain from 
him a favourable depofition, we think we may (ay in a word, that 
it is furprifing they (hould rely .upon thefe kind of fa£ts, on the 
part of • Madame de Nemours \ when three pofitivc witneffes, in 
the in quell of the Prince de Conty y concur in depofing that a 
cavalier, difguifed as a monk, preffed them to depofc in favour of 
Madame de Nemours , offering llrong menaces if they did not, 
and advantageous offers if they did, and left them, faying, yon 
have to do with a flrong party. 

Laftly, we cannot help taking notice here of a fa£t, which took 
place at Saumur , with refpe£t to a pcrfon of the name of Barat • 
When (he appeared before the commifihry, indead of prefenting 
the procefs of her aflignation, (lie prefented hei depofition ready 
written. The procureur of Madame de Nemours demanded an 
acknowledgment of this 5 the commiflioner granted it, and went 
to hear mafs, after which he was called upon to interrogate the 
witnefs upon this fa&. The witnefs declared that as it was a long 
time fince the fa£ls to which (lie depofed had taken place* 
(he requefted one of her neighbours to write, under her di&ation, 
all the circumllances, which (he from time to time recollefted, and 
that (lie had caufcd them to be read over to her, before {he came 
to give her depofition, as (he could not either read or write. 

Whatever we may fay of the truth and confequences of this 
fa£t, we (hall always think it much lefs important, than the 
rumour of the approaching canonization of the Abbe d? Orleans, 
given out at Orleans and elfswhere, and fpoken to by feveral of 
the witneffes, in the inqueft of the Prince de Conty . Three wit- 
neffes from Orleans depofe to it particularly \ amongft the reft a 
Carmelite , who is the 35th witnefs of the Prince de Conty , declares, 
that a perfon employed by the agents of Madame de Nemours , 
afked him if he had not feen virtuous actions performed by the Abbi 
Orleans y and faid that he was a faint. 

But why feek in the inqueft of the Prince de Conty , for the proof 
of this fad, of which you difeover all the conferences, fince it is 
contained even in the inqueft of Madame de Netnours ; and her 43d 
witnefs declares that he came tS Paris upon the felicitation of a 
perfon on behalf of Madame de Netnours, who told him that (he did 
not care for the fucceffion of the Abbe d* Orleans, but that foe 
wiibed to (hew that he had lived as a faint. 

After this. Sirs, we (hall leave it to be j^ged* whfeh of the taro 

T t 3 parties 
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parties has moft intercft in wifhing that thefe Tufpiciont had 
never been introduced; we Ihould have thought ourfelves war- 
ranted in pafling over them in filence,if the parties had not made 
them a confiderable point in the caufe ; we have ftated the fads 
without drawing any inference from them. We even wifli that 
it was poftible to blot out the remembrance of them, and all that 
we can fay and think upon this fubjed is, that if it be true that 
the blind zeal of inferior officers has induced them to take thofe 
oblique and indired fteps, of which we would always willingly 
doubt, we are at lead perfu acted, in common with the public at 
large, that they have herein aded contrary to the intention, conr 
trary to the fentiments, contrary even, to the orders, of the parties 
whom they have the honour to ferve ; and if the parties themfelves 
could have the flighted fufpicions of it, they would revolt even 
more than ourfelves againd fuch condud, and would be the fird 
to difavow it, with all the publicity which their woqnded honour 
would require from them upon fucli an occafion. 

Let us fufpend then our judgments in this refped, and without 
dwelling longer upon the external parts of the proof, let us en- 
deavour to penetrate into its interior fubdance, and confine our- 
felves to the examination of two quedions of fad, which involve 
all the difficulty of this caufe. 

Was th \Abbe d* Orleans in a date of formed infinity ? That is 
the fird quedion. 

Is it to be prefumed that the infinity was condant, or on the 
contrary may it be fuppofed that there were favourable intervals, 
in which he might make his tedament ? This is the lad and not 
the lead important part of this caufe. After having read the prin- 
cipal depofitions on the one fide and the other, it only remains to 
conned, to arrange, to date the fads in fo plain an order, that 
you may deduce from them all the conferences which are necef- 
fary for the proof of fanity or infanity But as fanityis conform- 
able to the order of nature, and infanity is contrary to it, as the 
one is prefumed without any proof, and the other ought to be 
proved, we will examine fird, whether the Prince de Conty has 
ellablifhed a cafe of infanity, and afterwards whether Madame de 
Nemours has edablifhed a date of fanity in fo incontedable a 
manner, as to dedroy all the prefun\ptions of infinity, or at lead 
to render them doubtful, equivocal, and uncertain. 

Let us here follow the general divifion, which has been traced 
by the parties themfelves; let us confider the Abbe eP Orleans 
in two different dates, let us didihguiih two perfons in one, a 
public perfon whom wt (hall contemplate in his ecclefikftical 
fundions, a private peVffn whom we (hall confider in his private 
* . . a&ions. 
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adions. Let us add to thefe two general fads,. a third, not lefs 
important than the preceding, that is the judgment which 
((rangers, which his domeft.ics, and his own family pronounced 
upon his fituation. To this the whole proof of infinity is reduced. 
We (hall not diftinguifh it any longer by places, but by the kinds 
of actions 5 and that wo may bring before you, as in fo many pic- 
tures, all the fads of the fame daft, 'each of which makes one of 
the particular traits, of which the general chamber of the Abbe 
d* Orleans was compofed, let us examine firft, what the Print* i* 
Conty has proved concerning the ccdefiaitical functions. Of thefe 
we may diftinguifh four kinds : 

Prayers and other ads of gen$jpl piety. 

Exhortations, catechilms, preachings. 

ConfelBons— The mafs. 

Thefe four articles defenre to be examined feparately. 

Let us begin with the prayers and other ads of general 
piety. How were thefe performed by the Abb* ^Orleans ? You 
remember the account given by the witnefles. 

That continual agitation in the church of St. Maur , which 
Follard depids in his depoiition. The Abbe d 9 Orleans was reft* 
lefs, agitated, going fomerimes to the altar, fometimes to the 
facrifty, returning to the choir, parting along the nave, running to 
the bells. All the people, witnefles of this unfteadinefs, behold 
him with aftonifliment, and his quality of Due de Longuevill* 
renders the fcandal dill more glaring ; but thefe were only equi- 
vocal figns, feeble forerunners of infanity, which we may pafs flight* 
ly over, as they did not prevent his emancipatioxi. 

Let us refume thefucceflion of fads. Let us fee the Abbe d 9 Orleans 
goto Tours, enter the monaftery of Minimes, require to be con* 
duded to the cjiaprj of St. Francis de Paule , pray the perfon who 
took him there to leave him alone to repeat the fervicc, thunderout 
with a loud voice when alone ip this chapel, Deusinadjutorium, in the 
fame tone which is ufed in a full chant, fcarcely (laying there time 
enough to fay a Miferere , fays the witnefs, come out immediately 
afterwards without haying faid his breviary 1 walk deliberately in a 
fmall wood in the midlt of a fail of fnow, fly precipitately at the 
fight of his doipeftics who came in fearch of him, and leave the 
members of the convent aftopiflied at the derangement of his mind. 

Let us fee him afterwards arrive at Saumyr % walk with precipi- 
tancy along the quay without a hat, running here and there as a 
. man pofiefled {comm* un extravagant,) theft are the words of the 
"witnefs, enter the inn calling aloud Kvpt ixww, K^« i\u<n*\ this 
yve leant from a witnejEs of Madam* ft Nemours s continuing his 
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recital in the inn, and perfevering in this exetcife until he got into 
the chamber that was prepared for him. 

Let us examine what he did at Saumur . He goes into a 
church celebrated by the devotion of the people of that province, 
called the church of Notre Dame des Ardilles . He falls upon his 
knees before the image of the virgin, pours out his benediftions 
with an unufual elevation of his arms, rifes in a hurry, leaves his 
hat upon the ground, runs to the chapelof the late Af. de Servien , 
crofles himfelf three or four times, enters into the fanftuary, 
mounts upon the fteps of the altar, makes three grand benedic- 
tions, returns with precipitation to the baluftrade of the great 
altar, crofles himfelf again, gives the fame benedi&ions, runs with 
the fame quicknefs out cf the church, leaves his hat there •, his 
people run after him, bring him back into the church, to the place 
where he fell upon his knees at his entrance. The perfons who 
fawthefe fafts pronounced the fame judgment of his infanity. 

This is not the only inftance, of his giving extraordinary be- 
nediftions which were regarded as figns of folly. At a village 
near Orleans , he walked at a great rate along a wall. Every body 
was forprized to fee him coming with this precipitation, making at 
every ftep profound genuflexions, as if he was at the holy facrament; 
blcfling himfelf eagerly in rifing, his meeting the witnefs who re r 
counts this fa£l, did not divert him from this painful and abfurd 
exercife. 

At length he returns to Paris y where he is often met on the 
grand quay, mumbling , fays a witnefs, in his diurnal; he is fecn at 
the Hofpital of Charity, frving the furgeon’s boys, having on an apron , 
(ceint d’une ferviette) carrying the plaijler y faying that he had no 
greater pleafure than in feeing them cut off an arm or a leg , running 
away as foon as any body appeared by whom he might be known, 
or concealing himfelf in the beds of the patients, and making 
every body who Olw him exclaim, that he had loft his under- 
(landing. 

Let us add to thefe £a£l*, one which is fubfequent indeed to the 
Jaft teftament, but following it fo clofe that it may be joined with 
the others ; it took place about fifteen days after the teftament. 
The Abbe if Orleans enters into the church of La Brejle y (a village 
in the neighbourhood pf 'Lyons y ) he there finds the people aflem- 
bled at a folemn feftival, the fermon having begun in the middle of 
the pariih mafs. He enters, hayipg his night-cap under his arm, 
with his hat; he goes to afk with a loud voice for veftments for the 
celebration of mafs from the Curi } who was hearing the fermon ; 
the Cure anfwers that he will give them him as foon as the grand 
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mafs is finilhed. He is fo indignant at this anfwer, that he runs 
out with precipitation, lets his night-cap fall in the church, and fets 
off in an inftant from the place. At the diftance of two leagues 
he difeovers the lofs of his night-cap, fends a man exprefs to look 
for it. They appeafe him by telling him, that they will buy him 
a new one at Lyons , and in fad, it appears by the regifters of his 
cxpence, that one was bought for him there. 

Such is the firft trait in the picture of the Abbe (T Orleans , 
refpeding his prayers and other ads of piety. Let us afterwards 
examine him in his exhortations and preachings ; this is the fecond 
kind of his ecclefiaftical functions. 

What are the places he chofe for cntechifing and giving in- 
ftrudions? Sometimes the chapel of Saint Maur % fometimes that 
of the Hotel de Longuevilky and thefe were the molt fuitable places, 
fometimes in the (tables, fometimes in the chamber of the footman; 
once he (lopped in the country near Saumur , to preach to the 
peafants; a coach-houfe is the place which he chofe at Nantes 
for catechifing; at Paris the gargottes, thefe are the terms of the 
witnefies, and the fmall pot-houfes, the common receptacles of the 
dregs of the people, are his theatres, and he preaches with more 
pleafure to people who arc drunk than to others, becaufe they do 
not give him any anfwer. Laftly, the very (Ireets of Paris are 
the places of his catechifitig and giving inftrudions to beggars. 

All hours as well as all places appeared to him proper for his 
exhortations. He interrupted himfelf in the middle of low mafs 
at Saint Maur , in the Hotel de Lo?ignevilIe> to make a kind of 
preaching; the time between eleven and twelve at night, or at day 
break, appeared to him particularly fuitable for the inftrudion of 
the domeftics; he preached to them even in their beds, and ab- 
folutely forbade their rifing. 

What were the fubjeds of his difeourfes? You recoiled the 
lingular fad of the funeral oration of the Cure of Saint Samfon le 
Angers , a fad proved by the depofition of Metayer , who fays, that 
the Abbe d'Orleans repeated to him a part of what he had faid in 
his fermon, which was nothing but a tijfue of extravagancies , proved 
alfo by the, depofition of Remi Dumont, who fays, 'that Porquier, 
valet de chambre of the Abbe d* Orleans 9 remonflrated with him on 
account of this funeral oration of a Cure whom he had never 
known; proved by the teftimony of Defgoureaux , who fays that 
Metayer told him of it at the time 5 by that of Follard % who fays, 
that the adion was fpoken of in the Hotel de Longueville^ as a 
trait of folly; and finally, by the depofition of one of the wit- 
nefles of Madame de Nemours 9 who faysf that the Abbi de BoiJ/emont, 
who was very' much attached to the Houfc of Longueville , was forry 

for 
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fot what the Abb6 <F Orleans had done at Saint Samfon le Angers ; a 
circumftance which perfectly accords with the relation of the wit- 
nefles of the Prince de Conty . 

In what manner did he procure auditors? He preached to the 
beggars in the ftreet, he feized them and pinched them to compel 
them to hear him. He preached to his domeftics at Angers ; if 
they fell afleep or laughed, he went to pinch them, or give them 
blows under the chin, to force them to attend to him. 

Laftly, how did he acquit himfelf of this important miniftry? 
Thofe who heard him, date that there was no meaning in what he 
faid, he became the fubjeft of a thoufand indecent railleries in 
the pot-houfes where he catechifed; and one of the mod common 
fruits of his exhortations was the mockery and derifion of thofe to 
whom they were addrefled. Madame de Longueville was feized with 
grief, (he herfelf related many wild circumdanccs, and amongd 
others, that which has been read to you in the depofition of 
Jexier , and what the Abbe d 9 Orleans faid to an aflifhnt of the cook, 
My brother , do not call me any longer his highnefs, call me his lownefs. 
{Mon frere , ne nt appellc plus fon altejfe , appelle mot plutSt fa petitejfe.) 

Such were his indruftions. Next fee what was his charader 
with regard to confeflion. We may didinguilh here two kinds of 
fads, the one particular, the other general, which, although ferious 
in theipfelves, are dill more confiderable, becaufe they include a 
perfed proof of the particulars. 

Let us run over thofe fads which are already known to you by 
the relation of them having been fo often read in your audience. 

By how many different charaders have the witnefles delineated 
that furprifing palHon, that excefs of furious zeal which made the 
AbbS d* Orleans always defirous of confeliing all kinds of perfons 
at all times and in all places ? Some of them defcribe him to you 
as cither employing prayers or ufing menaces, others represent 
him as giving money, of which he was naturally avaricious, as even 
making ufe of adual violence to oblige the domedics of the lioufe of 
Longueville to confefs themfelves to him, and that without its being 
proved that he had ever obtained permiffion in P$ris. He would 
influence a footboy by fear of a cane; and, not content withthefe 
flight mcafurcs, he threatened to pull out his tooth; he went further, 
and forced an iron crow into his mouth to make him fall before his 
feet and confefs his (ins; he endeavoured to tempt a pried fuf- 
pended by the bifhop of Angers, by offering him his credit and 
money, provided he would corifcnt to his blind ardor to fill a 
minidry, of which his family judged him incompetent. He ob- 
tains by furprife upon his jouraies permiffions to. take confeflians, 
and hpw doe$ he obtain them? b it after aq examination qf his 
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capacity and morals? It is, on the contrary, by means that would 
be criminal in a perfon in polTeffion of reafon. He fuboms an 
ccclc Gallic, he fends down by a valet de chambre a purfe full of 
crowns, and the permidion granted him at this price becomes at 
once the fad proof of the Abb? s derangement of mind, and of 
the other’s corruption of heart. If any body afks him by what 
title he confefles, he -anfwers, that he laughs at the re&or % the bifhops % 
the archbijbopty that he is of the blood royal , and has a right to cenfefs. 
Sometimes he fays, that he has a general ptrmtffion from the Arch - 
bijhop of Parity who could not give a general permidion, and who 
never appears to have been willing to give even a particular one. 

It is neceflary to add to all thefe fafts, which ♦prove the un- 
limited paflion of the Abbe d* Orleans for taking confeffions, a 
detail, which would he almoft infinite, of the extravagancies which 
he fell into in the exercife of that awful miniftry. 

Shall we fpeak of the times which he chofe for taking con- 
felfions ? Tou remember what he did at Nantety you know that 
he called up the (l able and tailor boys at four o’clock in the 
m6rning to oblige them to confefs to him. At what places did he 
take confefiions? You have feen him conffcffing the (table boys in 
the ecurie, the tailor hoys in the place where they dept, a 
chimney fweeper in the ion-yard, where the Abbe d* Orleans fat 
on a ladder to take his apnfeffion, and afterwards gave him a piece 
of money as the reward pf his complaifiuice. They have wifhed 
to raife an ambiguity upon the fad of the confedion of a valet of 
the ecuries it is true, that a witnefs fays, that one of the valets 
whom the Abbe confeded was ill, and died two days afterwards; 
but the fame witnefles (hew that he confeded feveral others, and 
one of them was fo little ill, that he on the fame day got drunk. 
You remember particularly the grand fafl of the prifoners of Nantes , 
whale confedion the Abbe d 9 Orleans went to purchafe: all thofe 
who had the weaknefs to receive his money confeded to him every 
.day; even a criminal already condemned to the galleys accufed him 
of having revealed his confedion, and faid that he ought to be 
burned. The Abbe d’ Orleans believed him upon his word, and 
gave him iponey not to mention it. 

In (hort, having been the obje& of contempt to the valets and 
fervants of the inn, and the unhappy fport of the prifoners at 
Nantes , he returns to Parity and, pofieded by the fame defire of 
taking confedions, he goes to the monaftery of Picpus s he there ex- 
amines all the places of confedibn, tries them one after another, 
and does not find any that fuits him; and although a ladder had 
appealed before a proper fituation fo$ taking a confedion, no place 
will dp qpw but the facriily. There fatisfied with the fituation of 
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the confeflional, he fays that he would confefs for eight, ten, or • . 
dozen hours together. The fuperior of the monadery is witnefs of 
this fad, and is equally aftonifhed at the weaknefe of the Abbe 
i Orleans , and at the patience of his family. 

Let us alfo add the fad fpoken of by Follard, that important 
intelligence which was given of what patted at the j Hofpital of 
Charity to the almoner of Madame de Longueville^ , that the Abbe 
d* Orleans abfolutely infilled upon confefling the patients, and that 
his fury carried him fo far, that lie gave fome of them abfolution 
without their having confefled to him. But there are particular 
fads enough without this; let us proceed to the more general 
ones which confirm all the others. 

And what are thefe general fads? 

The firft is the continual attention of Madame de Longueville , 
to prevent her fon from taking confeffions; an attention proved by 
the orders which (he gave to Madame de Billy to watch him in her 
houfe; by thofe which (he gave to Metayer to prevent permiflions 
being obtained by furprife for the Abbe cP Orleans y orders which 
Metayer has executed. This is not denied on the part of Madame 
de Nemours . 

The fccond fad is the indignation of Madame de Longueville, 
when (he learned that the wife of one of her officers had had the 
weakneis to confefs to' her fon. How does (he fpcak of this adion? 
She faid it was \in abufe of the facratnents . 

The lafl fad is the letter which the late Prince de Cottde wrote 
to the Archbifhop of Lyons , to requeft him to revoke a permiflion 
which the Abbe d* Orleans had obtained from him by furprife, under 
the name of John of Paris . 

Shall we lay after this, with Madame de Nemours , that if 
Madame de Longueville and the Prince de Conty prevented the Abbe 
tP Orleans from taking confeffions, it was becaufe they thought that 
fundion too humiliating for a nobleman of his quality? But who 
can fuppofe that fo great a prince and fo pious a princefs could 
think that the fundion of a judge in the facred tribunal of 
penitence, that the auguft cxercife of the fupreme power of bind- 
ing and rcleafing was beneath the mod elevated birth? It has 
often been faid, that the (late of a (inner, who, in the humble 
podure of a criminal, implores for favour, was a humiliation ufeful 
but painful to nature; it has never hitherto been heard, we believe 
it has never been thought, there was any thing low and humiliating 
in the f uhdion of a confeflbr ; and if Madame de Longueville had 
contemplated it in this manner, (which afiuredly was very far 
from the dignity of her fenliments,) would (he have faid, even 
upon fuch fuppofition, that f it vsas an abufe of the facraments to 
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confefs to the Abbe d* Orleans ? Who does not fee in the force of 
this expreilion what (he thought, what (he felt, upon the Gtuation 
of her fon ? 

But let us go to the fatt of the mafs, where we find as with 
rcfpe& to the confeflions, both particular fa&s arid general*, par- 
ticular fads which regard either his exterior appearance in faying 
mafs, or his manner of faying. it, the Angularities which were ob- 
ferved in it, the indecencies which lie committed, or the impreffions 
which his condud in this refped made upon the mind of the 
fpedators. 

Habited as a poor pried, and frequently unknown, he afFeded 
to appear as a mendicant. He ate an allowance of pottage with his 
fingers , in the porter* s lodge of the jacobins , in fo ojfenfive a manner, 
that forne facrifiatis refufed to let him have the vefiments . 

His eagernefs for faying mafs led him to alight from horfeback 
in palfing a church at Angers . He hardly allowed them to take off 
his fpurs, and continuing in his boots, he inveds himfelf in the 
facred habits; he goes to fay the mafs in this condition. A prieft 
and one of his domedics reinondrate with him, he burds out a 
laughing and remounts his horfe. It is true, that one of the wit- 
nefles of Madame de Nemours pretends that the Bi/hop of Angers , 
to whom an account was given of this fad, anfwercd, that there 
was nothing indecent in it. 

If this anfwer was really given, we doubt very*much, whether 
all the circumdances could have been explained to him. But let 
us proceed to fads of more importance. 

In what manner did the Abbe d' Orleans celebrate mafs? Witlh 
fo much precipitation, that every body was fcandalifed at it. 

He fell into finguiarities which were never feen in any other 
perfon. We fee him twice make a dop in the middle of low mafr, 
to preach to two peafants of Saint Maur % and fome domedics of 
the Hotel de Lotigueville . 

But what (hall we fay to the grave and fcandalous indecencies 
which took place both during the continuance of mafs, and 
afterwards ? 

During the mafs, Grapin dates to you what took place in faying* 
ite mijfa eft, he adds aloud, “ let them put a fieak on the gridiron for 
breakfaft” Madame de Billy relates another adventure fo fad and!; 
painful to Madame de Longueville, who was punifhed for her 
curiofity in hearing him fay mafs. Between the gofpel and thes 
oblation he interrupts the facrifice, and with the tone of a perfort 
in a date of agitation, he fays aloud, “ give me a chamber pot/ 9 He 
repeats the fam4 thing feveral times fery quick, and goes from the 
altar, and, without mafs being finifhed, he runs from one fide to t his 
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other, crying out molt than thirty times, “ a pijfer* a pifer.” We 
repeat thefc words with pain, but fince they have been heard with 
grief in the temple of religion, we may be permitted to repeat 
them with the feittimenft in that of juftice; and in fad, (he, had 
feen too much. This fad only pafTed in the prefence of Madame 
4i Longueville* of Madame de Billy* and a little boy, who ferved 
the mafs to the Abbe d* Orleans ; but feveral other domeftics of the 
family, that is to fay, Fotplleufe* Gaftine* Bollard* and Daflon * all fay 
that it was fpoken of in the Hotel de Longueville , as a trait of in- 
finity. Gajline mentions all the important circumftances of it, and 
accords perfectly with Madame de Billy . 

How have they combated this ftriking fad ? They tell you that 
it was not probable; but in the firft place can they elude a fad 
proved, by conjectures and contrary probabilities? Befides, where 
is the want of probability?- It is faid, that many circumftances 
rpuft concur before fuch a fad is admitted as probable; and what 
are thofe circumftances? is their concurrence fo difficult? In the 
firft place, it requires a wilh in Madame de Longueville to judge for 
herfelf, of the manner in which her fon faid the mafs. Is there any 
thing in that which has not the appearance of being true ? It was 
requifite that (lie fliould wi(h to obferve it without its being known. 
Nothing more fenfible and natural. It was neceflary to execute 
this dclign, that (he (hould go acrofs the (court of the) Hotel de 
Longueville * and how could (he do that without being obferved ? 
There were a thoufand ways of preventing it, but you fee that 
after all (he did not fucceed, fince fome of her domeftics knew of 
it at the time. Finally, it was requifite thatnoperfon (hould be 
prefent at the Hotel do Longueville * to attend the celebration of 
this mafs; and what difficulty is there in believing that? What 
fad could ever be certain if fuch objedions to its probability were 
fufficient to render it doubtful ? 

Let us finifli the fads relative to the celebration of the ma(s, 
and for that purpofe let us recal what pafTed at Orleans in the 
Church des Carmes . Two witnefles, both priefts, both regulars of 
the fame order, teftify this fad. The Abbe d'Orleans faid the mafs 
with a great precipitation; he returned to perform his thankfgiving 
in the fanduAy, threw againft the credence # a platter which 
they prefented to him, and threw down a wax taper, which 
was broken into feveral pieces. A regular prieft afeends the altar, 
opens the tabernacle to give the communion to feveral perfons who 
were at the feet of the baluftrade,' and at that moment the com- 
munion cloth being on the baluftrade, the Abbe d 9 Orleans leaped. 

• A cupboard for keeping the plate and other thingi ufed io the celebration of mafa. 
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brifkly over it, and ran on tip-toe with an extraordinary and 
fcandalous precipitation. Two perlons who were apparently hU 
domeilics withed to follow him, and leaped after him over the 
baluftrade. The prieft called out againft the indecency of this 
u&ion, and is to-day the firft witnefs of it. It is true, that the 
other ecclcfiadic who fpeaks to the fame fa£t, {ays, that the AbbS 
d* Orleans palled as in leaping ( pajfa covnne en faltant) over the 
baluftrade; but lie agrees in all the other circumftances, and this 
exprelTioii hardly changes the nature of the a&ion: they both 
add, that the lame thing took place at two different times. From 
lienee it has been inferred, that the a£ion is not very indecent, as 
the Carmelites would not in that cafe have fufFered the AbbS 
d* Orleans to have come a fecond time to fay mafs in their church; 
but if their having too great a refpefb for him prevented their re- 
fusing him the vefiments, if their complaifance de generated into a 
real meannefs, what has that in common with the fa£t of iiifanity, 
which is now the objeCt of inquiry? And can fuch colours as 
thefe efface fo marked an a&ion, and fo ftriking a trait of derange- 
ment? And let it not be faid, that the witnefles who relate this 
faCt, did not regard it as a proof of infanity; the one faid pub- 
licly, that it was not fuch an a&ion as could come from a perfon 
in his fenfes; the other, that the Abbe d* Orleans mull have had a 
very weak mind to fall into fuch improprieties. 

Here is a firft example of the impreflion which thefe' and other 
fimilar actions have made upon the minds of the fpeQators. There 
is another more ftrong related by a domeltic of the almoner of 
Madame de Longueville , who (hews, that his matter was one day 
obliged to force the Abbe (POrleans from the altar, between the 
epiftle and the gofpel, becaufe he was not in a condition to per- 
form the lacrifice. 

All thefe particular faCts become more probable by the general 
fafts which accompany them. 

If thefe fadls were not certain, why was the inclination, which 
led the AbbS d* Orleans fo conftantly to wifh to fay mafs, regarded 
as a kind of fury* Thefe are the terms of the witnefles; whence 
arofe that deep difpleafure, thofe piercing afflictions of Madame 
de Longueville, whom fome of the witnefles reprefent as penetrated 
with grief, bathed rft tears, proftrated to the ground, groaning 
before God, and opening her heart in his prefence, when flit 
learned that her fon had faid the xnhfs, and feeking to expiate his 
irregularities by the tears of her repentance ? 

Why (hould (he fend to certain churches to delire that they 
wofdd not admit the Abbe d* Orleans 9 to the celebration of the 
mafs? In (hort, why, from that forrowful day, when (he faw with 
her own eves what (he with difficulty have believed, if it 

had 
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bad been related tp her by others> did lhe' abfdutely forbid hia 
being allowed to lay mafs, fo that from that time he only faid if 
by furprife, and without her 1tnowledg4*, as we are aflured by 
fcvcral of the witnefles? If there was nothing more in the caufe 
than thefe general fa£ts, would they not*be fufficicnt to induce 
very reafonable fufpicions refpedting the fadls conne&ed with the 
celebration of the mafs? But wc will not dwell upon them at 
prefent, we (hall be obliged to touch upon them again in a moment* 
And after havilig (hewn you in four different pi&urcs, what was 
the chara&er of the Abbe d’ Orleans in every thing relating to his 
ecclefiaftical fun&ions; let us contemplate him in the fecond point 
of view, which we before diftinguifhed, that is to fay, as a 
private perfon, and let us fee what were his ad ions in that 
ebarader. 

Madnefs is an invifible quality, as we have obferved feveral 
times, but it difeovers itfelf, it prefents its pidure, it betrays and 
,accufes itfelf by the molt ordinary adions. 

The habit, the exterior appearance, the converfations, the gait, 
the walks, every thing which wc fee, every thing which we hear, 
give a public and (Inking tcfliinony of the fccret and interior dif- 7 ' 
pofitions; there is nothing, even the manner of eating and drinking, 
the time de (lined to deep, and the other fundions of nature, 
which may not furnilh proofs of infinity. 

Let us run*over thefe points in a very few words, and endeavour 
to difeover in them the lively and faithful image of the Abbe 
d' Orleans. 

What is the pidure which all the witnefles have drawn of his 
habit and exterior appearance? He was frequently met in the 
ftreets, the mod frequently in a fhort caflbck, drefied, fay fomc, as 
a village prielt, ( un Hybernois ), fay others, as a mendicant pried, 
fay a greater part of the witnefles, all over dirt, like an ideot, or 
a chairman, crotte comme un Fol , on comm* un Porteur de Chaifes, 
thefe are the different expreflions; never chufing to change his 
linen, in a date which was horrid to behold, frequently covered 
with vermin, adds one of the witnefles. He was remonftrated 
with on this date, fo indecent for a perfon of his quality, he 
anfwered Jo much the betters and he would have a Jbirt made of 
chamois, which might never be changed; a large hat, flapping over his 
fhoulders, covered his face in a ridiculous manner, to which he 
added for an ornament a branch of box; un battelier , the toll 
gate-keeper of a bridge feized h c is hat, and when he gave it him back 
again, the AbbS d* Orleans , furprifed with not finding his branch of 
box, had a quarrel with hint upon this fubjed. Ladly, we find him at 
Paris , in a fhort caflbck (enfoUtanelle), and in white dockings; they 
afk him if he had taken) thofe of liis coachman? he anfwers fo 
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tnutb tot tetters amr » we caw»jps mj ***** ton follow the 
teftament, and tfhidia took phcejfr te(* than two month* 'after* 
wards, we might lay, feat he wa* fan, without breeches or drawer*, 
going to take his latter* of order* to a feeietary of Marties in 
Provence: and feat Follgrd, afeamed of feeing him in tin* con- 
dition, obliged him to return to his houfe, and prevented hi* 
faying mafs. 

He joined to this exterior condition difcourfes, which fee wit* 
nefies regard as proofs of infanity. 

Some of them have fecn him talking to himfelf in an inn yard, 
others have feen him laughing aloud without any thing to excite it : 
a great number of the depofitions ihew, that he Jfoke with great 
precipitation , that he hardly j 'poke two words that had any ,ctnne£}ion t 
that he began a hundred things and did not finifb any , that he held an 
infinity of extravagant difcourfes. Some of them even give us in- 
stances pf his converfation, fuch as that which he had wife 
Madame de Billy: you fufficiently recoiled it, and we conceive 
the anfwer which was given to it did not appear tp you to he very 
fatisfa&ory ; fuch alfo is the difeourfe which he had with the 
witnefs who propofed a hunting party to him; fuch, laftly, is that 
fpoken of by Pendrig the apothecary. It is unpeceffary tp refer 
to them at prefent with more particularity: we haften therefore to* 
fads of greater importance. 

To the habit and difcourfes of the Abbe d’ Orleans, let us add, his 
running about, his promenades, his gait, and all the circumftances 
accompanying them* 

No defign appeared In all his rambles, but feat of running aboutat 
fee inltigation of his inquietude. The ftreets of Paris were fee moft 
ordinary place of his promenades, and fee moft common exprellion 
of fee witnefles is that he run the Jlreets. He goes to the place of 
the PalaisRoyal, throws money to fee hackney coachmen: they aik 
him if he would take a coach, he gives no anfwer, and goes away 
on foot without laying any thing. He fets off to go to Angers, 
and when he has got half way, he changes his mindandgoe* to Picpus. 

‘Wife whom does he take his promenades? frequently alone, 
without any body knowing what is become of him ; or, if he fyfiera 
any company, fometimes he chufes feat of an apothecary, at other, 
times feme tailors, or barbers’ apprentices, and he never teftifies 
more joy than when he fays that he has been living, ( ju'il a fait 
la vie) wife his good friends fee f raters. Such are the term* of 
fee witnefles. 

But at what hour does he begin? frequently at fix or feven in fee 
morning, in fee month of January and February. When .docs he 
finifli them? fometimes at eleven at night. 

Vol. II. U u His 
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His gait is not lefs lingular than his promenades: a precipitation 
and extraordinary quicknefs are the fenfible image of the levity 
of his mind; always in a fweat, like an ideot (unfol) going almoft 
always on tiptoe. Such were his general habits* as proved by the 
witnefles. Let us join fome particular fa£ts. When he was at 
Saint Maur , he had hardly arrived at the Porte Saint Antoine , when 
he jumped from his carriage and run away fo fad that nobody could 
follow him. At Orleans , he was feen to leap upon his Jhadowy dancing 
upon the ramparts of the cityy kicking away every thing which lay before 
him . 

At Parity an apothecary who marks the impetuofity of his 
courfe, depofes, at the fame time, that he always gave him the higher 
part of the pavement, and made him pafs the firlt at all the 
gates. 

It is little to have (hewn you the quality of his promenades, and 
the (ingularity of his gait ; we mull alfo Hate in a few words the 
principal adventures which took place in his continual rambles. He 
twice pafled the bridge without paying the paflage; the firft time 
the gate-keeper ran after him, and would have given him a blow if 
he had not been prevented by a fifter of one of the maids of 
Madame de Longueville ; the fecond time the gate-keeper feized his 
hat and that of a page who followed him ; fortunately a woman 
belonging to the Hotel de Longtteville lends him a few pence, he 
goes to redeem his hat, and flies into a rage againft the gate-keeper 
for having taken away the branch of box. 

Is it neceffary to recal to your recollection the ridiculous combat 
which he had with the little boys in the court of the Hofpital of 
Charity ? Madame de Billy deferibes him as running like them, 
drawing them, and drawn by thorn. When prefled to come away, 
he alked her if (he would be of the party. 

But what appears to us to be the laft degree of his infirmity, is 
the deplorable (late in which ieveral of the witnefles have feen 
him purfued in the freets by the little boysy who threw dirt at him f 
made him drop his haty , and followed him with continual hootingsy 
which did not feem to give him any uneafmefsj a faft almoft in- 
credible in all its circumftances, if it was poflible not to believe 
what is attefted by a witnefs at Saumuty and four witnefles of 
Parity all uniform in their depofitions. 

Shall we be aftonilhed after this at the anxiety, reprefented by 
fome of the witnefles to have been felt by Madame de Lohgueville, 
refpe£ting the continual ramWings of the AbbS <T Orleans? Some 
frclh account was given to her every day ; and had (he not reafon 
to fear in the end that feyne tragical adventure would terminate, in 
an unfortunate manner, fo deplorable a Kfe ? 


Let 
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Let as finilh the pifture of the private life of the Abbe 
d? Orleans, by the fa&8 which relate to the neceffary functions of 
life, fuch as eating, drinking, and deeping. 

We have already mentioned the joy which he teftified when lie 
laid that he had been living with his good friends the tailors or 
barbers; it was with fuch perfons as thefe that he delighted to eat 
and drink. At Nantes , he exhorted the wife of a journeyman 
tailor to confefs to him, and he afterwards fent for a pot of wine, 
which he drank with her. At Paris, you have iecn him go to beg 
an allowance of pottage at the gate of the jacobins, and eat it 
with his fingers: and thefe are the mofl honorable places which he 
chofe for his repafts. Wc have already reprefented him going to 
what the witnefies call the carbarets borgnes et ties gargottes , where 
nobody ever enters but the very lowed dregs of the people. His 
manner of eating is regarded by many witnefies as a mark of his 
derangement. He eats with perplexity and inquietude, and in a 
manner exciting horror; exceflivc fometimes in his abfiinence, and 
fometimes in his intemperance; lometimcs he pafles two hours in a 
cabarette and drinks one fmnll glafs of wine ; at other times he falls 
into real exccfles; and we fee the heir of the lioufe of Longueville , 
the ninth duke of his race, get drunk in taverns, which a common 
Tiopkeepcr would he ifi\amed to enter. 

His fieep is not more regular than his repads; he ileeps little, 
make* % great noife during the night, prevents thefe who lie finder 
him from keeping, goes to the beds of his valets, and makes them 
go into his. This faO. is even depofed to by one of the witnefies 
of Madame de Nemours , who fays, however, that it was becaufc 
his own bed was too foft. That reafon might very well prevent his 
lying in it, and induce him to order another; but not t6 make one 
of his fervants fleep in a bed which a couufellor of Anger* had 
procured exprefsly for himfelf. 

After this. Sirs, you will excufe our entering into the details 
which have appeared before you refpecting the other functions 
of life, you remember the fa£l of the pan at Blois, of the Fauteuil 
at Richlicui the names alone will recal to your recollc&ion the in- 
decent . ftions recited by the witnefies. No anfwer has been 
attempted to what pafled at Ricblieu ; but they would efface what 
pafied at. Blots , by the mere negative depofition of the mader of 
the inn, who faid that he never heard the fa£fc mentioned in his 
family ; as if fuch a negation cotild dedroy pofitive faft proved 
by the depofition of Grapin , who*faved the Abbe d* Orleans from 
the hands of the cook, who ran after him, and who related 
the fa£t at . the time to the other domgdics who now depofe to 
it. 


Uui 
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What remains after all thefe fads but to add, that if you 
believe fotqe of die witnefles, his weaknefs was fomedmes changed 
into fury, and gave the fad prefages of the date into which he fell 
a (hort Hwie after ? He ran fomedmes after his people, beadng 
them and abufing them) the worth of Madam it Longueville alone 
retained them in his fervice. In the midft of a converfadon full 
of levity and extravagance, he all at once feized Monf. dt Billy by 
the throat) he -quitted him laughing like an idiot, and laid, M. 
dt Billy, you art a good man. He did another ad of the fame kind 
vffth regard to a footman) he took up a fpit in the kitchen, and 
would have run through Fouilltuft , who was obliged to let him go, 
not bong able to follow him in the ftreets : Fouilltuft efcaped die 
blow and only had his waiftcoat pierced. At Lyons, a (hort time 
after the fecond te (lament, three beggars followed up their prayers 
with blows, becaufe, under pretence of drawing a tooth for one, 
he endeavoured to take away his handkerchief. At Valence, he 
imagined that Graf in had beaten him, he fell a-crying, and ran 
after him, faying, to the prevot, to the frevot, you have beaten a prieft. 

But we have faid more than enough as to the two firft general 
fads) the ecclefiaftical fundions and private a £1 ions: let us proceed 
to the third general fad, which will be much (hotter, but not lefs 
important than die two others, and this fad is the judgment which 
was pronounced refpedinjy the (late of the Abbe d' Orleans . 

. We do not call upon you to obferve, that all the witnefles, except 
one, who confounds him with a different perfon, believed him to 
be in a (late of real madnefs; it is a certain fad, but there are 
others more eflential. 

Three kinds of perfons have formed a judgment upon the (late 
of the Abbe d' Orleans •, and the judgment of all of them is die fame:—* 
Strangers, the dometlics, his own family. Strangers— of this you 
have already feen many proofs) for what would thofe children fay 
who gathered around him, who followed him in the ftreets, who 
hooted after him, who offered him fo many outrages? Do they 
not render an unfufpicious judgment of the public, and conftant 
opinion of his madnefs? Do not thofe who followed him at the 
Hejpital of Charity, and who faid, as he went away, that he had 
loft his fenfes, pronounce the fame judgment ? Let US add to aft 
thefe faffs, the names which were given him at different places, 
and which are fo many proofs of his infinity, the more (bong as 
they ate the lefs afFe&ed. At Orleans , they call him a bajut, 
which, according to their dial&l, is a fool. At Nantes, they fky in 
the prifons, that he has a flroke of the giblet in his head) and in 
die inn, a (table boy has the infolence to call him with impunity 
the AbbS it haute follie. 
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Thi domeftics do not judge more favourably: we learn from a 
great number of witnefles, that his folly was the moft common 
fubjed of their converfation. They point at him with their finger, 
they forget what is due from them to him, and he is the continual 
fubjed of their railleries; fometimes they touch their foreheads, to 
intimate to thofe who did not know him, the deplorable ftate of 
his reafon; fometimes they fay to thofe who fpeak of him to them, 
it is a great pity to be a fools fometimes they call him amongft them- 
felves, noire bifearie ! 

Finally, did not his own family fufficiently indicate the unhappy 
judgment which they hud formed of his condition, by the ads 
which we have already examined; by the fentiments of grief, of 
afllidion, of inquietude, which the witnefles have {hewn in Madame 
de Longevities by the orders which were given to revoke any per- 
miflion for taking confeflions which the Abbe (T Orleans might have 
furprifed; by the precautions which Madame de Longuevitie took 
to prevent his faying mafs; laftly, by the exprefs prohibition 
which followed the circumftancc mentioned in the depofition of 
Madame de Billy ? But befides all thefe fads which you have al- 
ready . remarked, there are (till fome which belong to this ftage of 
the caufe, and which appear to us extremely important. 

The firft relates to the journey of the River Loire . Two motives 
for this journey have been mentioned by the witnefles; the one, to 
fpare his family the grief of feeing him, and the fliame of expofing 
him; the other, to get over the interval until his majority, until 
the precious moment when he was to do all the ads which he was 
required to do for the benefit of his family. 

The fecond fad regards the ftay of the Abbe d* Orleans at Paris, 
at the titne of his teftament ; this ftay was to be very (hort ac- 
cording to the intention of the family. The witnefles and the ads 
concur in {hewing us that they would not fufFer him to return to 
Paris until his majority; and one of the witnefles adds, that he 
was to leave it the beginning of February > that is, fifteen days after 
his arrival; but that fome incidents occurred, which deranged this 
firft plan. 

The third fad relates to the liberty which they allowed the Abbf 
dOrllans , both at the time preceding and that following it; a liberty 
in refped to which there are three important fads, that we are 
obliged to bring before you at this moment. The firft, that Madame 
de LoHgueviUe anfwered thofe who prefled her to take meafures for 
the confinement of the Abbf Jt Orleans, We are obliged to manage him 
and fupport him for the nvefare of the family. The fecond, that 
upon another occafiOn wjben they reprefenfeed to her, that it would be 
proper to reftrain that liberty which he abufed; {he replied. Let his 
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relations do it, I will not involve ntyfelf with them , ( me Us attirer. ) 
And ladly, when they a Iked Madame de Vertus why Madame' de 
Longueville did not place her fon in confinement, (he anfwered. 
Can the poor prince fs do what Jhe would? 

We tontent ourfelves with (imply dating the fads; and we con- 
ceive that you will draw all the neceflary inferences without our 
fubmitting them to you. 

The laft fad .which proves the judgment of the family, is what 
five witneffes have faid concerning the ads. They all remark, that 
they got the Abbe d 9 Orleans to execute feveral ads at that time, 
and amongft others, the univcrfal donation; becaufe he was in- 
capable of governing his property. 

Such, Sirs, is the fummary, the abridgment, the general plan 
of the public and private life of the Abbe d 7 Orleans; fuch are the 
judgments which ftrangers, which die domedics, which his family 
pronounced concerning his reafon. It feems that we might now 
terminate this great caufe; for what arguments could be fo powerful 
as to efface the general impreffion which refults from this infinite 
multitude of different adions, all tending to the fame point ? 

We are obliged, however, to enter into the examination of two 
great and important objedions, which have been made againft 
thefe fads. 

It is aiked, in the fird place, if it is true, that all thefe fads 
are proved? • 

• In the next place it is aiked; but are all thefe fads, fuch proofs 
of infanity, that none of them can receive a favourable interpre- 
tation? 

. To anfwer the fird quedion, we fuppofe there to be two ob- 
jections, the one of law, the other of fad. 

We yederday confidered the point of law. You remember the 
didindion which was dated between general fads and par- 
ticular. When the only quedion as as to the proof of a particular 
fad, the concurring tellimony of two witneffes is abfolutely 
neceflary; but when the quedion in difpute relates to a general 
fad, and mod efpecially a fad of habit, it is diffident for the 
witneffes to agree in the general fad, and is not neceflary for them 
to agree in the particulars. 

Even if you (hould allow the fame rigour which is introduced in 
criminal affairs, if you, (hould only reckon ten witneffes as one, 
there would 'dill be a complete proof by feventy-five witneffes, 
who would at lead be equivalent to feven uniform witneffes; and 
tins general fad being once proved, the particular fads only ferve 
to determine the nature ofi it. 

Laftly, Madame de Nemours can never conted this principle of 

law, 
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law, lincc flic herfelf ha9 only fingle witneffes. It is true, that 
there are many who agree as to the kind of adions, for inilance, 
there are a great number who fpeak of the fad of the mafs; but 
if we were to follow the rigorous principles as to there being only 
a Tingle witnefs, there are not two witnefles in her whole inqueft 
who appear certainly to have heard the fame mafs; fo that the 
general fad could not be proved,, fincc each particular fad would 
only be fupported by the depofltion of a Tingle witnefs. 

But befldes thefe reafons of law, there is an invincible anfwer 
founded in the fad itfelf, and it is this, there are feveral grave and 
important fads proved by the uniform depofltion of feveral con- 
curring witnefles; and thofe fails which would be fufficient in 
thenifelves being once edabliflicd, the other particular fails are no 
longer doubtful, becaufe they are branches ifluing from the fame 
root, dreams derived from the fame fourcc, parts of the fame whole; 
which, from the moment that the whole is certain, are allowed to 
take their place and incorporate with each other, to compofe a Angle 
body, and an entire tiflue of adions. 

It only remains then to lay before you a lid of fads, which are 
proved by the depofltion of two witnefles. 

( M. d'Agueffeau here recited a Jlatemcnt of the faEls > upon which 
there were at leaf two depofuiom.) 

The fccond quedion has fomething more fpecious; and certainly 
there are feveral ailions, of which the portrait of the Abbe (TOrleans 
is compofed, which may receive a more favourable explication, 
and are more conformable to the natural preemption of fanity. 
It is even pretended that there arc hardly any, which, taken fepa- 
rately, would not be fufceptible of a legitimate excufc and a probable 
colour. • 

We are of opinion, that, in anfwer to this objedion, it will 
fuflice to obferve, that all the fails of which we have given an 
account fo much at length, may be confidcred in two manners r 
either feparately and detached from each other, or jointly and 
united together, as forming one entire chain of condud. 

Now, in which ever manner wc contemplate them, theproof Is 
equally edablifhed. 

If we examine them feparately, we fligll find fome, which of 
tliemfelves are demondrative of infanity, becaufe they can never 
be explained upon any other fuppofition than that of a real derange- 
ment of intelled. 

. If we confider them togethef, then they will afford a mutual 
^alfidance, . and their union will produce a convidion which yifc 
conceive it will be diflyult to refid. 

This (hall be lhcwn in very few words. 

U u 4 
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Let us feleft a very (mall number of a&ions from the multitude 
of thofe which wie have contemplated, and let us fee if it was 
polGble that a perfon who (till retained a ray of under Handing, a 
fpark of reafon, could be capable of committing them. 

The delire of confcfling all forts of perfons, at all times, and in 
all' places, and that without permiflion, making ufe of intreaties, 
money, menaces, violences, to accomplifh this defign; forcing an 
iron crow into the mouth of a footman, to extort from him a con- 
fefiion; offering a fufpended prieft to procure his abfolution from 
the bilhop, provided* he would confefs himfelf to another prieft 
without authority, (for fuch was the Abbe d* Orleans when he made 
this offer); running with a lanthorn in his hand in the ftrSets of 
Nantes , to call up the tailors’ apprentices and oblige them to 
confefs; capable of revealing a confeffion without any criminal 
defign and from mere levity, or fuppofing he had revealed it 
when in fad he had not; and giving money to a criminal to conceal 
a fad which he had only invented to put a price upon his filence; 
going to try the confeffionals at Picpus without finding any place 
fuitable, except in the facriJHe % where he offers to confefs for a 
dozen hours together; leaping over the baluftrade of the altar 
after having faid mafs, and at die time when the prieft was going 
to give the communion; all thofe genuflexions, thofe figns of 
the crofs, accompanied with benedi&ions, which he made in 
# the church of Notre Dame des Ardilliers ; undertaking to make, and 
adually making a funeral oration on a Curt who had died two days 
before, and who was never known to him ; turning to the people, 
and ordering aloud as foon as he had faid ite mtjfa ejt % that they 
ihould get him a (leak; calling for a chamber pot in the middle of 
the mafs, and running like a madman from one fide of the altar to the 
other, and the other circumftances which accompany that indecent 
a&ion ; his preaching in the loweft pot houfes, delighting to preach 
•to perfons who were drunk, running along the ftrects expofed to 
an infinity of melancholy adventures, purfued and abufed by the 
children, become the obje& of public derifion, leaping upon, his 
lhadow, dancing upon the ramparts of a city, fattening a branch 
of box to his hat, vehemently lamenting the lofs of it, and a great 
many a£t$ of the fame description — Are thefe equivocal adions 
which may be favourably interpreted; or rather is it not vifible, that 
as no man in his fenfes could commit fuch adions, no man in his 
fenfes could* feriouily offer to excufe them? 

But what will it be, if, after having detached all thefe fads, after 
having examined them feparately, we conned them with a crowd 
of other circumftances, which we have already mentioned? Whexfc 
we run through, as we have done, all the ecdefiaftical fundtons, 

and 
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■and ill the moftfimple aad common actions of private life \ when 
we examine the Angularity of his prayers, die abfurdity of hi* 
exhortations, the general and particular irregularities of his < w» - 
feffions, the indecencies which he committed in the celebration of 
the mafs, the diforder and want of connexion of his conversations, 
the indignity of his exterior appearance, the wildnefs of his 
rambles, the meannefs of the' places and companies which he 
frequents, the tad, the ridiculous, the humiliating adventures, 
which occurred to him, his irregularity in eating, drinking, deep- 
ing, and in all the details of his life ; when we join to all dus the 
opinions of Strangers, the difcourfes of the domeftics, and above 
all, die unanimous fuffirages of all who approached him $ finally, 
the judgment and conduCt of his family} can there yet remain 
a reafonable doubt in any body’s mind, can it be fuppofed that a 
perfon in fuch a fituation (hall be ranked amongft the number of 
wife and reafonable perfons, capable of difpoGng of their property? 
Shall it be faid, that he was capable of filling that mediocrity of 
duties, of proprieties, of offices, which is the lowed degree of 
reafon ; and do we not, on the contrary, fee that all the mod com- 
mon duties were effaced from his mind, • all propriety forgotten, 
all the offices of civil life entirely violated ? We add further, thefe 
duties, thefe proprieties, thefe offices, increafe and augment in 
proportion to the degree of grandeur and elevation of the perfon 
who fulfils them } frequently even that which would not pafs for 
a fign of infanity, in a perfon in an obfeure condition, becomes 
a convincing proof of derangement in one of didtnguifhed birth. ' 
And if we judge of the Abbe d 1 Orleans by this rule, which ijo- 
body can condemn, you will find that there is hardly any of die 
aCtions of his life which is not a fenfible argument of the de- 
rangement of his mind } fince there was hardly any in which 
he was not wanting in what he owed to the public, to his family, 
and to himfelf, or which did not difhonour his name, obfeure the 
fplendour of his birth, profane th^ dignity of his facerdotal charac- 
ter, and, to fay all in one word, in which he (fid not indicate an 
entire extinction of fenti meat, a profound forgetfulnefe of himfelf, 
a ftupidity and animal infenfibility, which is one of the principal 
charaAers of infanity. 

In dus condition it is afleed, whether he could make a teftament? 
Let us piAute to ourfelves a man of dus character, who, in die 
days of ancient Rome, and when* teftament, inverted with all the 
felemnities of the law, ought to be publiihed and promulgated in 
the comitia like the law itfelf } let us picture to ourfelves then a 
man, who, in the fituation of the Abbe £ Orleans t had rifen in the 
midft of the aflembly of the Roman people, and had brought his 
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teftament to receive its authority by the confenjt of all his fellow 
citizens; would not his prefence and difcourfe have excited a ge- 
neral ftir, an univerfal murmur, a kind of infurredion among it 
the people ? Would they not have cried out on all tides, that this 
'was an abufe of the law which allowed the making of teftaments; 
that it only intended to commit its power to a fage legiflature, but 
not to have placed arms in the hands of a madman? Let 75 wit- 
neffes have rifen at the fame time, to declare thofe fads which we 
liave now recited, all of them atteding the grand fad of opinion 
and public notoriety, and can we doubt that all the affembled 
people, fo far from confirming the teftament of a man, in the 
ftate to which the weaknefs of his mind had reduced the Abbe 
£ Orleans , would have inftantly given him a curator, and have 

j 

But without looking for inflances at a didance, let us fuppofe 
that, with an inqucd like that of the Prince de Conty , an application 
had been made to confirm a fentence of interdidion; can it be believ- 
ed, as it has been boldly afferted, that there would be any ferious 
and real doubt upon the fubjed ? Even if the anfwers given by 
the Abbe dt Orleans upon an inquifilion, Ihould be fenfible and 
apparently full of reafon, could they ever efface the prodigious 
multitude of fads, which form fo lively an image of the charader 
of his mind ? And do you not recoiled what paffed lad year in 
a caufe of feme celebrity, which was brought before you refpeding 
a perfon of the name of Burfamer % whofe interdidion it was re- 
quired to repeal ? He underwent three interrogatories at different 
times a , his anfwers were full of reafon and good fenfe. There was 
only one on which he admitted an adion of folly, which he had 
committed, as lie faid, by way of penitence. Yet, notwithdanding 
the reafonablenefs of his anfwers, you confirmed his interdidion ; 
and that upon fads contained in his letters, which his anfwers 
could not dedroy. It is true, that at the end he contented himfelf 
to be interdided; but independently of his confent, which was of no 
great weight upon fuch an occafion, you pronounced the continu- 
ance of his interdiction. Let us make the fame fuppofition of ration- 
ality, in the anfwers of the Abbe d f Orleans . However fenfible they 
might be, could they obliterate the fads which are contained in the 
depolitions of the witneffes ? This appears to us to be abfolutely 
impoffible ; and if fuch is the cafe, what are the rules refpeding in- 
terdidions founded on infanity ? Is it not certain that they have 
a retrofpedive cflfcd, that they go back. to the moment at which 
the infanity is proved •, becaufe in thefe interdidions nature antici- 
pates the office of the judges it is (he, properly fpeaking, who pro- 
nounces the interdidion \ the judge only declares it, and renders 




Numb. XIX.] Selections from & A guejfe&u* 65 1 

it more folemn. * Thus, in this cafe, the effed of the' interdiction 
would extend to the teftament which preceded it, bccaufe the 
teftament is included in the time of a proved infanity. 

Let us finilh, with a fingle reflexion, every thing which relates 
to the inqued of the Prince de Conty. What is the anfwer oppofed 
to the greateft part of the fads which it contains ? All thefe 
fads, fay they, may be the effed- of an extraordinary zeal, of a pro- 
found humility, of a defire to annihilate, and reduce himfclf to a 
ftate of apoftojical poverty and fimplicity ; in a word, adions of 
fandity, which the children of this world midake for figns of 
folly; and, abufing the holy exprefiions of facred writ, they have 
dared to apply to the Abbe d Orleans thefe words of the book of 
wifdom. Nos infenfati vitam illorum ajlimabamts infaniatn ; and they 
have not taken care of avoiding to confirm by that obfervation, all 
that the witnefies of the Prince de Conty , and even thofe of Madame 
de Nemours , have depofed, concerning that rumour of canonization . 
which was fpread through the cities on the Loire. Strange 
folution, injurious to the faints whom they have placed in an 
unworthy parallel with the Abbe d’ Orleans , contrary even to the 
interefts of Madame de Nemours , and capable of forming a com- 
plete proof of infanity ; for, finally, if all the fads contained in 
the inqueft of the Prince de Conty can only be explained by fup- 
pofing a pretended and imaginary fandity in the Abbe cT Orleans t 
what remains to conclude in making this fuppofitidn, which is as 
abfurd with regard to religion as to probability, except that the 
Abbe d* Orleans was in the ftate in which one of the greateft philoso- 
phers of antiquity (Ariftotle) reprefents thofe who can renounce the 
iweetsof fociety and live in folitude ? They are, fays that philo- 
fopher, either above mankind, and exalted even to the throne of 
God himfelf ; or below humanity, and reduced to the fad condition 
of favage beafts. May we not apply this idea to the Abbe d’Or- 
leans ? Either he was elevated by his fandity above all human 
proprieties, or his infanity had degraded him below the lad de- 
gree of human reafon. It is vifible that the firft fuppofition can- 
not be true ; it is only neceffary to read the depofitions of the wit- 
neffes to be convinced of it. It is profaning the name of Saint 
to give it raihly to a man capable of defiring to receive confef- 
fions from all kinds of perfons, capable of committing all thofe in- 
decencies which he fell into in faying mafs, to a man whofe life was 
a dream, a fable, a long night ; to a man who got drunk in the 
-lowed pot-hdufes, who did not # evcn refped the fandity of the 
tribunal of penitence, and who at a time when he defired to ex- 
ercife the fundions of a judge, rendered himfelf criminal, by the 
difeourfes defeibed in the inqUeft, which combine fo many Linds 

of 
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of folly in a fihgle trait, and can find no excufe but in infanity. 
We blufh to dwell fo long in refuting this unworthy companion 
which has been made between a madman and the faints. 

Let lis conclude in one word, that Cnee, according to Madame 
it Nemours, the Abbe d’ Orleans was either aduated by the con- 
tinual impreffions of an extraordinary zeal, or the perpetual agita- 
tions of a real infanity ; after having (hown that the firft has not 
the lead appearance of truth, it cannot but be admitted that the 
fad of infanity alone can combine the charaders of probability 
and truth. 

Let us proceed, however, to the more folid arguments of Ma- 
dame de Nemours } and let us fee in a few words what are the fads 
of her inqueft, by which ihe pretends to deftroy that of the 
Prince de Cent). 

Let us obferve, in the firft place, that the greater part of her 
fads are negative in two different ways ; negative in general, 
becaufe, as we have already mentioned, a reafonable adion neither 
excludes the proof nor the prefumption of infanity; negative in par- 
ticular, becaufe there is not any. one of them which deftroys the 
particular fads of the Prince de Conty. 

Let us make a fecond general obfervation on the fads of this 
inqueft. 

There are three kinds ; the firft equivocal, the fecond adverfe 
to Madame de 'Nemours. the third alone favourable to her. 

The firft equivocal, Yuch as every thing which relates to the 
journey of the river Loire, a journey ufelefs in itfelf, a journey in 
which the Abbe d Orleans and his attendants concurred in conceal- 
ing his name, a journey little fuitable to his dignity in all its 
circumftances, a journey which the Abbe d Orleans was not at li- 
berty to finilh when he pleafed, as you have feen in the fad of 
Gue de Lore ; a journey, in fine, for which the witneffes of Ma- 
dame de Nemours do not afiign any probable reafon, except the 
natural inclination of the Abbi d Orleans for a change of place. 
But if that was the only caufe, why did they prevent his return- 
ing to Paris, when his natural inclination led him to do fo ? 
The witneffes of the Prince de Cent) give two reafons for this 
journey ; the one, to fpare the family the pain of being a con- 
tinual witnefs of the diibrdered underftanding of the Abbe dOr- 
btans i the other, to get over the time until he attained his ma- 
jority. 

" Let us place, in die number of equivocal fads, that of the pre- 
cipitation which fame witneffes of Madame de Nemours remark 
in tie gait and fpeech of tile Abbe d Orleans ; that of his rambles 
in Paris, proved by a witnefs of Madame de Nemours , who faid, 

he 
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he had fecn him return late in the evening on foot, covered with 
dirt ; that of the companions vnfuitable to his condition ) that of 
the ^Wtatians made early in the morning to die footmen in 
their chamber, without permitting them to fit up in bed * finally, 
that of fome witneffcs from Angers, who fhew us that indie houfe 
of a Counfellor of the prefidial of Angers, the Abbe d 1 Orleans lay in 
the bed which had been afiigned to his valet, and made him lie in 
his : none of thefe fa As are much adapted to give a high idea 
of the underftanding of tlieir author, and they accord perfe&ly 
with the fads of the Printed 'e Conty. 

There is a fecond clafs of fa&s, confiding of fuch as are ab- 
folutely adverfe to Madame de Nemours. You remember the two 
witnefles from Saumur and Angers ; tlieir depofitions have been 
read to you on the one fide, and on the other. You know that 
one of them defcribes the Abbe tP Orleans as entering die inn, and 
reciting with a loud voice Kvpi till he got to his chamber ; 
then he (hews the valets laughing behind him, when he related 
the hiftories of which we do not enter into the detail, and making 
figns of derifion ; that the Abbe tTOrleans having gone to the 
capuchins, the witnefs faid to the attendants, your tnafter has 
efcaped, and advifed them to go and ftay in the fuburb, left any 
thing Jbould be found out ; terms which are fimplc and natural, and 
fufficiently manifeft the judgment which was entertained con- 
cerning the fituation of the Abbe d’ Orleans. 

The other witnefs alfo defcribes the entrance ot the Abbe 
tTOrleans into his inn : as a feminarift , having his beviary under his 
arms he obtains a chamber by the credit of his attendants ; he 
afterwards mentions the two adventures of the lanthom. The 
Abbe tTOrleans went alone at fix in the evening, with a lanthom 
in his hand in the ftreets of Angers, to the gate of the episcopal 
palace; they followed him at a diftance, and took notice that 
when he got there, inltead of going in he turned back and return* 
ed leifurely to the inn. Another time, at the fame hour he came 
into die public place with the lanthom in his hand, walked round 
the walls, and without having done any thing returned to the inn; 
and the hufband of the witnefs related thefe adventures as fo 
many a&s of folly.. 

The inference is too clear to require that we ihould flop to 
draw it. 

Finally, these is a third daft of fads, which are favourable to 
Madame de Nemours. • 

They arc confined within a vcsy fmxll number. 

There are three general fads, and $ve or fix particular otacs. 

The firft general fad is, that the inftnity commenced at the 

1 . end 
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end of September , 1671, from which Madame de Nemours con- 
cludes! that it had not begun fix months before the teftament of 
February , 1671. But it would be much more reafonable to con- 
clude! as- follows : the Prince de Conty has proved that the Abbe 
jde Orleans was in a (late of infanity at the end of 1670! and the 
beginning of 1671 ; then it is not true, that the infanity did not 
commence until September , 1671. 

What are the proofs adduced by Madame de Nemours , to efta- 
blifh die truth of this important fa£ i 

They are of two kinds. 

The one has already been examined, and found infufficient at 
the time of your former judgment; (ince, if you had been convinced 
by the written evidence, that the infanity did not break out until 
the month of September , 1671, you would not have allowed a 
proof of its having commenced a long time before. And, in fa£t, 
nothing could be more imperfe£t and equivocal than thefe proofs ; 
the one of which is taken from the confultation of the relations 
in January , 1672, wherein they call the malady of the Abbe 
(TOrleans , a prefent infirmity ; by which, it was contended, that 
they meant to exclude all the time that was pad, and to confine 
themfelves precifely to the prefent moment, when they intimate 
fome hopes of obtaining a cure, as if it was not ufual upon this 
kind of confultations, never to fpeak of the infanity as defperate 
and incurable. . The other proof was founded upon the terms of a 
memorial of Madame de Longueville ; terms which appeared to you 
very ambiguous at the time, becaufe they contained two incom- 
patible dates. It is there reprefented, that feven or eight months 
after the expiration of his tutelage, and his attaining his majority, 
the Abbe £ Orleans having taken journies into foreign countries, 
was found to be not in a condition to adminiiter his affairs, by 
reafon of the fatigues which he had undergone, and the kind of 
life which he had led. If you begin to reckon from the time 
when the tutelage finiflied, the teftament falls within the time 
afligned to the date of fury ; if, on the contrary, you only reckon 
from the time of, his majority, the fury did not begin until about 
the month of Augitfi , or the beginning of September ; and although 
this laft computation appears more probable, becaufe Madame de 
Longueville joined to this calculation of time the travelling in 
Germany^ you however did not confider this piece as decifive, 
whether on account of its uncertainty, or on account of its being 
impolfible for Madame de Longueville to exprefs herfelf otherwife, 
without impeaching the a£s which were the work of the family ; 
or whether, in fine, becaufg thefe terms might vary well refer to 
the commencement of the fury, and not to that of the mere in- 
fanity. 
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fanity. And this is the didin&ion with which we are about to 
anfwer the new proofs now adduced in fupport of the fame 
fadk. 

We have taken notice of three. 

The firit is a confutation, without date or name, of a phyfician 
at Strq/burg , which is applied with tolerable probability to the 
Abbe (T Orleans, but which fays nothing that can ferve to deter* 
mine the commencement of the infanity ; he only fays, that there 
is a very great heat in the bowels of the patient, on whofe behalf 
he had been confulted, and that, in order to prevent the confequences 
which have already caujid fotnc unfortunate accidents , it would be pro- 
per to make him tale cooling draughts ; and what is there in all this 
from which we mud conclude that the infanity was recent? Oh 
the contrary, he fpeaks of accidents which had already taken 
place, but does not fix either the times, or places ; he fpeaks alfo 
of a preceding confutation : all this leaves the commencement of 
the infanity as uncertain as it found it. 

Thefecond proof is derived from the accoinpts of the expencc of the 
Abbd d* Orleans ; by which we fee that couriers were fent to Paris , 
with the news of the melancholy date into which he had fallen; and 
upon this occafion there were extraordinary movements, of which 
there was not any example in the time preceding. 

The lad proof is drawn from the depofition of two witnefles 
of Sarrebourg , who date the fird attacks of fujy in the Abbe 
sT Orleans , after having faid, that hitherto he appeared to them 
fufiiciently reafonable. There are two things in this depofition, 
the £ne that the Abbe d* Orleans appeared fufiiciently reafonable, 
until thefc fird impetuoiities, from which they would conclude, 
that he aftually was fo ; but this faft is abfolutely dedroyed by 
the writings adduced by Madame de Nemours herfelf. 

1. The memorial of Madame de Longucville fixes the com* 
mencement of the fury 8 months at longed after his majority. 
Thefe 8 months expired on the 1 2th of September ; therefore, if 
we were to attach ourfelves ferupuloufly to this memorial, 
we mult fay, that from the 1 2th of September that is to fay, before 
the million of Saitit Marie aux Mines , and before the journey to 
Sarrebourg , the Abbe <T Orleans was in a date of fury. 

2. The confutation of the phyfician at Strajburgh was previous, 
to the Abbe d 9 Orleans going to Sarrebourg , and it marks a declared 
date of infanity. 

3. The depofition of Pemy , one . of the principal -witnefles of 
Madame de Nemours^ positively affirms that, the fury broke out 
at Saint Marie aux Mines • Judge afjer this of the credit due te* 
the witnefles, who fay that he appeared rational at Sarrebourg . 

The 
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The other circumftance of thefe depofitions, which agrees 
with the accompts, relates to the fending of couriers to Paris , and 
the firft attacks of fury ; but there is nothing in this which con* 
tradids the cafe of the Prince de Conty. tie does not contend that 
the Abbe £ Orleans was in a ftate of fury, at the time of die tefta- 
ment j he only alleges mere infanity : and the fuppofing a change 
not from fenity into infanity, but from infanity into fury, is fuf- 
ficient to reconcile all the fads which are indicated both by the 
accompts and the witnefies. 

The fecond general fa£t, propofed to you on the part of Madame 
de Nemours, receives alfo the fame anfwer. They have particu> 
larly called upon you to obferve,’ that no precaution was taken 
againft the infinity of the Abbe <T Orleans, before the month of 
Offeber, 1671 ; that they do not appear even to have attempted 
either his perfect cure, or the alleviation of his complaint, or 
fought for even a kind of confolation, in the application of the 
molt ordinary afliftances of medicine. 

But as to all the precautions which could be taken againft him, 
the kind and character of his infanity did not require them until 
the month of September ; it was calm and tranquil, if we except 
two or three emotions of fury which a menace appealed ; and the 
argument which is drawn from the want of care in applying the 
remedies of medicine might be very coniiderable, if it did not 
prove too much, for it might be (hewn by the lame reafoning, that 
the Abbe £ Orleans was never in a ftate of infanity in his life ; 
Cnee it does not appear that, even at the time of his fury firft 
breaking out, any remedy was applied. At Bourges , . we only 
find a confultation of phyficians, but we do not lee that any thing 
was done in consequence of it. 

What then is the only conclufion that can be drawn from this 
observation ? It is that to all appearance the derangement of 
the Abbe £ Orleans increafed by degrees, and in confequence of 
a weaknefs in the organs which increafed with it, and to which 
any application was confidered as ufelefs. 

But, without wifhing to exercife our conjectures any further 
upon tills point, let us pafs to the third general fa&, which Mar- 
iam de Nemours has proved by her inqueft.' This hSt is, that the 
Orleans appeared to the greateft part of the witnefies, who 
have depofed in favour of his fanity, to be a perfon of good fenle 1 
but this is precifely what the doctors call the general fall, which 
Can only approach to a real proof, when die witnefies add, tint 
they were always about the perfon whpfo ftate is contefted, fb 
that he could never commit^any extravagant a&ioh without their 
having been witnefies of it. Here the witnefies neither have faid 
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fo, nor could fay fo; none of the witnefles commonly attended the * 
Abbe d 9 Orleans except Perny % who is a very exceptionable witnefs, 
fo that the depofitions in this refpeft only contain a mere negative, 
which has no more force than if they had only faid, we have 
never fecn the Abbe d 9 Orleans commit any adtiens of infanity. 

The lad general fatt, which Madame de Nemours has relied 
upon more particularly, is the full and entire liberty which was 
enjoyed by the Abbe d 9 Orleans: m after of his a&ions, foie arbiter 
of his conduct; they not only never .thought of fereening him 
from the malignant curiofity of the public ; they never even charged 
any domeflic to follow him, to watch over his condudb, to prevent 
the unfortunate aftions which might befal him; and in a ftate of 
complete infanity, according to the witnefles of the Prince de Gouty > 
they fuffered the elded branch of the Hot/fe of Longueville % and a 
pried, to appear publicly in all the cities of the kingdom, and to 
proclaim the weaknefs of his. mind, the difhonour of his race, 
and the blind facility of his family. 

Although this argument only forms a preemption, and a Ample 
probability, which is not capable of dedroying pofitive proofs, it 
mud neverthelefs be admitted, that it would make a great im- 
preffion if it was not combated by two anfwers, that appear to 
us equally folid. * 

1. It is true, in general, that to enjoy a perfedi liberty is a pre- 
emption of fanity, but at the fame time it mud be admitted, that 
to abufe that liberty, as was done by the Abbe A' Orleans > is a fttong 
proof of the contrary. There is hardly any a&ion in general, 
which may not accord both with the character of a man of fenfe 
and a madman ; but what didinguidies them is, that the one does 
it in a reafonable manner, and the other, by his manner of doing it, 
evidently demondrates his folly. A man, of reafon and a madman 
may both be maders of their conduct, but the one ufes becomingly 
the power which he has over himfelf, the other abufes it unwor- 
thily; or rather, the one governs himfelf, the other is governed; 
the one conducts himfelf by his reafon, the other is dragged along 
by his infanity. It is not then enough to (hew that the Abbe cTOrleans 
was free, if they do not dedroy the fa£ts, which prove that he made 
a bad ufe of his freedom. 

If it is yet infided, that this liberty (hews at lead the judgment 
of his family refpe&ing his fituation, fince they would not have 
allowed him it if they had thought him capable of committing the 
aftions, which are dated by the witnefles of the Prince de Conty§ 
we fay, in the fecond place, as we faid yederday uppn another 
eccafion, that the family was more to be commifcrated than 
blamed; and that we muft hear their reafons before we can 
Vol. II. X x pronounce 
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pronoiince a folid judgment upon their conduit. Perhaps they 
would have told us, that if they had offered to put any conitraint 
Upon the Abbe d'Orleam, he would have fallen immediately into 
that declared fury, which took place a few months afterwards} 
that by leaving him mafter of hisa&ions, they prolonged for . fome 
months the duration of that calm and tranquil folly, which was 
a fmaller evil than a ftate of fury; that perhaps they ftill retained 
a* hope of cure, which they mult have abfolutely renounced, if 
they had placed any reftraint upon his conduit} laftly, that there 
were but two things to chufe, the one to leave him at perfe& 
liberty, the other to place him in abfolute confinement; the latter 
would have been the moil fimple; but, befidcs that it might have 
appeared too harfh, and perfons hefitate a long while upon 
thefe occafions, before they go to fucli extremities; taking this 
part would not agree with the neceffity which there was of making 
the Abbe <T Orleans execute the feveral ails, which were neceffary 
for the good of the family. But why fearch longer for conje&ures 
and colours, when we find the truths themfelves written in the 
depofitions of the witnefles ? 

Recoiled, if you pleafe, every thing which wc have already ftated 
concerning the judgment of the family, and, above all, thofe im- 
portant reflections of the principal witnefles of the Prince de Canty , 
which Ihew it to have been very plain,' that they would have con- 
fined the Abb£ A'Orlcans during his ftay at Paris , if the important 
affairs of the family had not obliged them to defer the execution 
of this defign; there are fome who go ftill further, and who atteft 
that Mtidame de Longueville told them, that (he was obliged to 
manage him, and fupport him for the welfare of the family. 

In fo delicate a conjun&ure, what could they do better than fend 
him to travel under another name, with a fmall number of chofen 
domeftics, to bring him back the moment of his majority, for the 
purpofe of tying his hands and fccuring all his property to the 
Comte de Saint Pol ; to make him fet off immediately afterwards, 
and to flatter his volatility and inconftancy by continual journies, 
until his rcafon fhould be rc-eftablifbed, or his infanity, con- 
verted into fury, could not be reftrained within any reafonable 
bounds ? 

Such appear to have been their intentions; and, once mom, was 
ft eafy to take a better part? Shall we repeat that cenfure is much 
'more eafy than counfel? But, under all thefe circumftances, it is 
certain that the general fa& of 0 liberty can no longer be confidered 
fc* decifive. . 

•' Let us entfer into the examination of particular fails. There are t 
great* number* which are either indifferent or equivocal 

Such 
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Sucli are the fermons, the exhortations which he made to the 
dome flics. Upon this fubjed we' have only to join the witrieffes of 
the Prince de Conty* with thofer of Madame de Nemours , to find not 
a prefumption of reafon, but a proof of madnefs. 

Such is the fad <jf the vifits and exhortations to the patients in 
the tiofpital of Charity . You have feen the circumfianccs with 
which they were accompanied in the inqueft of the Prince de 
Conty . 

Such are the pious and Chriftian converfations, of which fortie 
witneffes fpeak in general, without applying any of them in par- 
ticular. Thofe fragments of fermons, which it is faid the Pere 
Cher an approved when they were recited to him by the Abbe d*Or» 
leans : that Latin converfation which the vicar of a village faid that 
he admired; all thefe fads are vague, general, indefinite, fufeepti- 
ble of all kinds of interpretations, according to their particular 
circumftances, which are not at all ilated by the witneffes. 

The deputation of Chateaudun, which the Abbe d Orleans re- 
ceived in the cloifter of the chartreux, is not a more decifive fad; 
than the preceding. The witnefs only {hews, that he received it 
with chagrin, and that he fent his officers to the almoner, and con- 
tinued the converfation which he had begun with a chartreux. 
What is there in this which is to efface the fufpicions of infanity ? 

It is of the fame kind with that other fad which has*been brought 
forward with fo much anxiety, that the Abbe d* Orleans , attentive to 
the rank which he derived from his birth, always took precedence 
bf the Bifop of Angers . Does this fad prove any thing clfe, than 
that the habits naturally contraded from his infancy, were not at 
all times obliterated from his memory? Let;'us add, that another 
fad, upon which they dwelt along time, is not left* indifferent 
than thofe which we have already mentioned. It is that related l>y 
the Sieur David , who fays, that the Abbe d’ Orleans kept his table, 
and that feveral perfons of, diftindion dined with^im. 

But this took place very feldom, fince we learn from the wit- 
neffes of the Prince de Conty, that the mofl miferablc ,pot-houfes 
were the places which the Abbe, d’ Orleans commonly cbofe for 
taking his repafls. 

Even fuppofing he had frequently, eaten at the Hotel de Longueville , 

■ what conclufion could be drawn from it? Has it ever been con- 
tended, or could it be contended on the part of t£e Prince de Canty* 4 
that becauie the Abb6 d* Orleans was*in a (late of jManity, he could 
never take his meals at hisown houfe i Who arc tic perfont of 
diftindion referred to? Only one is mentioned, which is the 
Sieur AmauU.\ Every body knows that Madame do LonguevHk 
honoured him withher particular efteem and confidence, and even . 

Xx2 when 
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when the AbK i Orleans was placed in confinement, he was not 
concealed from a perfon of the chara&er mentioned by the 
witneffes. 

What remains then if wc take off all the bfelefs fads in the 
inqueft of Madame de Nemours ? Two principal fads. 

The one regards his ecciefiaftical fundibns, the other the 
honour which he had of taking leave of the King before he left 
Paris , after making his laft teftament.' 

Let us begin with the ecckfiaftical functions. 

Let us, in the firft placet take off all the fads which took place 
on the miifion to Saint Marie aux Mines . 

A crowd of reafons prefent thcmfelves to defeat the authority 
of the witneffes, who fpeak of it, and the circumftanccs which 
they relate. 

In the firft place, thefe fads have not received, or rather they 
could not receive any legitimate contradidions in the inqueft of 
the Prince de Ccnty. Within what fpace of time is his proof con- 
fined, both by the original fentence, and the judgment which con- 
firmed it ? To fix months preceding the teftament which he oppofed. 
Provided he has proved, that in thofe fix months, and principally 
at the very time of making the teftament, the Abbe <T Orleans was 
in a ftatc of perfed and notorious infanity ; he has fatisfied all 
that your judgment required from him; lie could not prove any' 
thing more; and if Madame de Nemours wifticd to prove the fanity 
of the Abbe eT Orleans fix months after his teftament, (he ought to 
have articled that fad, as the foundation of a folid indudion 
againft the proof of the Prince de Conty> It is here fuppofed, on 
the part of Madame de Nemours , that the Prince de Ccnty had put 
it in iffue, that the commencement of the infanity was fix months 
previous to the time of the teftament, and that on the other fide, 
Madame de Nempurs had articled, that the infanity did not com- 
mence till fix months after the teftament. If that had been the 
cafe, a gTeat advantage might have been derived from the witneffes 
of Saint Marie aux Mines , becaufe their depofition would have 
been entirely conformable to the oppofite fads alleged by the re* 
fpe&ive parties; but it is not in that manner, that the fads have 
been alleged in the .articles; it is not true, that cadi of the parties 
Have alleged different fads' on their refpedive tides. The Prince de 
Coaty has exhibited his articles, and what is the fad which he 
idlegisf It is, that the infanity had commenced fix months before 
die teftament. Madame de Nemoufs has not propofed any oppofite 
6ft, the has confined herfelf to a mere negative; and i£ y$u have 
permitted the witneffes to be examined, it was not in compliance 
with her demand, for (lie had not made any; but to fatisfy the 

difpofidon 



Numb. XIX.] Selections from D* Agueffeau* 66l 

difpofition of the oTdonnanGC, which requires that the proofs flimlJL 
be always reciprocal on civil queftions, and in fa& 9 why has the ex- 
amined the witnefles of Saint Marie aux Mines t Is it. to yrottj 
that the infanity only commenced at the end of September 1671? 
but this fail was never alleged by any memorial, it is only to de- 
ftroy .the proof of the Prince de Ccnty >, by a negative argument, 
and to conclude, that the Abbid' Orleans was not infane in the 
month of February 1671, fince he was in a ftatc of faxuty in the 
September following. But this inference lofes all its force the inftant 
it is remembered, that it was not alleged at the time of the interlo- 
cutory proceeding, and that confequently the Prince de Ccnty could 
not be required to combat by his witnefles, a fa& of which he 
might well be ignorant* becaufe it was without the limits of the 
time to which his proof was to be confined. 

If he could have examined witnefles upon thefe fa&s, perhaps* 
he might have deftroyed them in an invincible manner} perhaps he 
might have {hewn, that thefe ecclcfiaflical functions, which are 
now fo much relied upoiif were like the others, an effeft, a confe- 
rence, a proof of the infanity of the Abbe cT Orleans \ perhaps he 
would have (hewn that he had committed indecent actions, like 
thofe mentioned in his own inqueft ; and do we require any other 
proofs to be ^rfuaded of it, than thofe which are derived from 
the witnefles of Madame de Nemours herfelf, who could not help 
letting drop fome trairs of the charadler of the AbbS d 9 Orleans t 
We learn from one of them, that he went out in his furplice in 
the portal of the church, and that he there called to the perfons 
who were palling by, to come and confefs to him; and What 
might we not expcQ from the witnefles of the Prince de Conty, 
when even thofe of Madame de Nemours , who once more had not 
in this refpeft, and could not have any legitimate cenfor, cannot 
but raife doubts and excite fufpicions ? 

But let us go further, and obferve, that thefe witnefles of Saint 
Marie aux Mines can prove nothing, becaufe they prove too 
much; for if we believe them, we mull be perfuaded that the Abbe 
^Orleans was much more reafonable at the eve, and almoft in the 
very arms of his fury, than at the moft diftant period,* fince we do 
not fee him in his confefiions fall into the fame irregularities which 
the witnefles of Nantes impute . to him, in a manner fo precife 
and uniform. And this is not all, for we muft believe that Madame 
de Longueville, who before the journey of the River Loire f who 
before all the a&ions of infimity, ’which the Abbf £ Orleans com- 
mitted upon that journey, and during his ftay at Paris 9 had never- 
thelefs given dire&ions to his almoner to prevent his getting 
permiffions to take confeffion; that notwithftanding all thefe tmyr 
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fa£b, notwithftanding the rapid and continual augmentation of the 
iftiafiity, Madame de Lotigueville had the weaknefs to (hut her eyes 
upon the fituation of her fon, and to leave him in poffefiion of a 
libert/which he never merited, and of which his laft actions ren- 
dered him abfolutely unworthy. , 

What then was the caufe of this complete liberty, of performing 
all kinds of ecclefiaftical functions at Saint Marie aux Mines , 
which the Abbe d 9 Orleans enjoyed for the fpace of fix days? The 
C3ufeis not difficult to be guefled at; the diftance from Paris , the 
fplendour of his name, which dazzled the people there, and made 
them admire as an ea^cefs of zeal, what was only the effeft of a 
blind impetuofity; the abfencc of an almoner and of Gajtines, 
whom Madame de Lotigueville had particularly charged with pre- 
venting her fon from faying mafs; the impoffibiltty which the other 
officers found of confining him within the bounds of reafon, and 
the fear they might have of probably precipitating what at laft 
was only deferred for a few days, that is to fay, the neceility of 
putting him into confinement. 

Let us make another obfervation upon thefe fafVs. What preceded 
them, and what followed them? What preceded them you know; 
it is written in the depofitions for the Prince de Conty ; you know 
what Gajiines and Follard have Rated of the conduft of the 
Abbe d* Orleans at Lyons, and in Provence . The fcandal which he 
caufed at Lyqns , by his indecencies even in the confeffional, the 
adventure of the three beggars, from one of whom he wiihed to 
draw a tooth; the irreverence, the trouble, the agitation with which 
he faid the mafs, at IJlte in Provence , forgetting the greater part 
of the prayers, and leaving the perfon who ferved him in doubt 
whether he had performed the aft of confecration. Laftly, that 
ftatc of folly, which was fo confpicuous, that they were obliged 
to make him take off the facerdotal veftments, when he went out 
of the facrifty; and many other circumftances, which we do not 
repeat. Such are the fafts which preceded the million; but what 
followed it was a declared fury, as Madame de Nemours hcrfelf 
admits; and who can conceive that this million, placed in the 
mid ft of fo many acts of fury, could have been fo reafonable as the 
, witneffes would perfuade you? 

But what completely deftroys all their credit, is, that Madame de 
Net Hours herfelf appears in oppofition to their teftimony, and is 
obliged to edntradift them by her written evidence, and her other 
witneffes. What (ays that memorial of Madame 'de Longutvilh % 
whiefy Madame de Nemours would have you fo ftri&ly adhere to in 
filing the prccife epochs of the infanity? She (hews, according 
ti» the fenfe of Madam* de*Nemners herfelf, that the Abbe dOrtcdns 
" ’ - N * waa 
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was reduced to this fad condition! feven or eight months after 
his majority. This exprellion cannot be extended beyond the end 
of the eighth month* and that finiflied on the 13th of September, and 
it was precifely on that day, that the minion of Saint Marie 
awe Mines commenced ; thus this million, according to the literal 
application of the memorial of Madame ie Longueville, and giving 
it the utmoft poffible latitude, is. wholly included in the period of 
the infanity. 

Let us alfo fee that Ferny, oiie of the principal witnefles, or 
rather the only important witnefs of Madame de Nemours , if he 
was not exceptionable* informs us that it was in the courfe of the 
million of Spirit Marie aux Mines * that the Abbe d* Orleans fell into 
the firft tranfports of fury* with which he was attacked, and yet not 
one of the 35 witnefles of this place would allow us to entertain 
the flighted fufpicion of infirmity or weaknefs of mind. They 
all reprefen t the Abbe t? Orleans as a Saint , an Apojlle of Germany * 
full of a pure and rational zeal* in the whole courfe. of thismiflion. 
There are even witnelfeslbf Madame de Nemours , who go ftill fur- 
ther, and who* contrary to the memorial of Madame de Longueville 
againft the depofition of Ferny , atted the fanity of the Aldre 
cl' Orleans * even at Sarrebourg, where he did not go till fome days 
alter the million of Saint Marie aux Mines. 

Judge, Sirs, of the credit that ought to he given to the wit- 
fiefles, who neither agree with the pretended proofs in writing of 
Madame de Nemours * nor with the depofition of her principal 
witnefs ; who place wifdom in the midft, in the very bofom of 
madnefs ; who* by proving fo much* prove nothing •* and who, not 
having any legitimate contradi&or* have fallen into the fame 
licentioufnefs in the matter of their depofitiom, in which the ab- 
fence of an almoner had thrown the Abbe d' Orleans, in regard to 
his ecclefiadical fun&ions. 

Let us confine oqrfeves then to the witnefles who have de* 
pofed to the time allowed by the former judgment. 

We find three kinds of funftions proved by the depofitioos of 
a great number of witnefles, feveral of whom add, that die Abbi 
£ Orleans filled them in a very fenfible manner. 

The firft and mdft important is that of pried, the fecond that 
iff deacon, the third that of mere clerk, in die afliftance andcele- 
bration of divine fervice. 

It would be ufelefs to enlaige upon the importance and weight 
of thefc fa&s, and particularly of file grand fa £t of the celebration 
of the mafs* That is hi truth all that can form a real .difficulty in 
this caufe j without that we venture 4o fay, that it would hardly 
appear fufceptible of any. All the other fads m ufidefs, indif* 
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ferent, equivocal, frequently more approaching to. infanity than to 
reafon. This one feems at once eifential, pofidve, capable of ba- 
lancing all thofe that are dated by the witnefies of the Prince 
dt Contf\ it has that charader of perfonality which we men- 
tioned yederday ; it is one of thofe adions proper to the perfon 
doing them, more ftrong than the iignature of the greateft number 
of ads, and which being once proved feems entirely to exclude 
' the lead fufpjcion of weaknefs of intellect. 

Tet it has been oppofed by fuch powerful anfwers, that we do not 
think that this grand affair can be in all its circumdances regarded 
as decifive, fince it is,' on the contrary, from this very fad, that 
they offer to deduce the principal proofs of .infanity. 

< Let us examine the proportions which refult from it. 

To decide upon their force we mud didinguiih two that require 
to be examined feparately. 

The one is derived from the adion itfelf. Can we be per- 
fuaded that a perfon Who was capable of cxercifing this vene- 
rable mydery of offering the augud facrifice, which is the 
fummary of our religion, that this fame man had not fufficient 
. wijl, or fufficient power, for the making a tedament ? 

The fecond preemption is drawn from extriniic circumdances, 
and efpecially from die (ilence and forbearance of the illudrious 
relations of the Abbe Orleans. Who can believe that Madame 
dt Lengueville would have authorized, by a mean compliance, a 
multitude of facrileges and profanations ? for fuch is the cele- 
bration of the mafs by a madman. 

Let us anfwer to the drd prefumption, as we have already done 
to that which is drawn from die entire liberty allowed to the Abbe 
d’ Orleans ; and let us fay in a wchd, that to perform a reafonable 
adion in a- reafonable manner, is a great proof and almod a 
certain fign of the pofleifion of a reafonable mind s but to do an 
•d of reafon in a manner full of extravagance, is to fumidi die 
mod irrefidible tedimony of madnefs. 

To be free, and to ufe that liberty wifely, is to be wife 5 but only 
to be fo in order to abufe fuch freedom, is the reverie. Let us 
fay the fame as to the fad before us. To celebrate the mafs, with 
die gravity, with the application, the eolleded mind, winch fo facred 
an adion requires, is to give the public a driking proof of reafon; but 
' to celebrate the mafs with agitation, with trouble, with irr e v e r e nce, 
to accompany it with adions uft worthy not only of a pried, but 
of the lowed degree of human* rtafon, to profane the minidry by 
fcahdalous indecencies, is the height, the lad degree to - which a 
folly exempt from fury eta attain ; yet 4 this is what occurred to 
the Abbe tOrUnms. 
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It is not neceflary here to recai to your recollcftion the fa£t* 
which have beeh dated, that precipitation, that general irreverence ' 
which is fpokeri of by the witneffes, that leaping over the baluf- 
tradc of the altar, at the time when he was preparing to receive 
the molt auguft of facraments ; that difeourfe which imbecility 
alone can render credible, as it alone can excufe, we fpeak of that 
order given in faying Ite miffa efts to put a fteak upon the gridiron ; 
that other adventure fo affeding to Madame de Longuevitte ; laftly 
that fad v rieceflity to which the almoner of Madame de Longuevilk 
was reduced, when he obliged the Abbi Jt Orleans to defeend from 
the altar between the epiftle and the gofpel. 

All thefe fads are prefent to your minds, and are fufficient to 
efface whatever preemptions can be drawn' from the celebration 
of the mafs. 

And in fad, Sirs, what could we exped from a man, who fell 
into fuch cxcefles as have been related of the Abbe <F Orleans t Let 
us not divide thofe ecclefiadical fundions, which their unity 
ihould render infeparable. How could a man, who was under 
the impulfe of a real fury in refped to confeffions, (we do not 
repeat the proems) be in a condition to celebrate the mafs with 
diferetion ? How could it be hoped that he would difeharge this 
miniftry with reafon, after all the proofs of infanity which he had 
given, in his preachings, and in every thing which had reference 
to his ecclefiaftical fundions? Could he have "been deranged 
in all the reft and reasonable only in this ? Even if it was fo, 
as there are fome madmen who (hew conliderable fenfe upon 
particular fubjeds, could this fad deftroy the proof of all the 
Tcft? 

But no, Sirs, it does not deftroy it ; on the contrary it confirms it) 
and gives it full convidion. So far are the dignity and the fandity* 
of the adion from juftifying the fanity of the Abbi d 9 Orleans , 
that they on the contrary place his infanity in its very 
ftrongeft point of view. To what excefs of madnefs muft he have^ 
arrived, when neither the majefty of the altars, nor the fear of 
God, before whom even the angels are as nothing, nor the dignity 
of the ceremony, nor the concourfe of people, could fix the levity, 
the caprice, the abfurd .emotions of his mind ? And if an ancient 
conceived himfelf to mark all the crimes of thofe who did not 
refped the. fandity of the temples^ when he faid Alii in capitolh . 
fallunty ac fulminantem pejerant Jovem ; what can be fufficient to 
{hew the extreme infenfibility dt a man who commits adions of 
infanity in the face of the altars, and at the very time when* as a 
mini (ter of religion, he is ready to ofier to the true God the only 
Sacrifice worthy of his acceptance l 
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It is true that they have not proved that thefe glaring aftions 
of folly occurred to die Able d* Or lea ns > whenever he caught an 
opportunity of celebrating mafs ; but is it neccflary to fliew that 
he committed every day prodigies of derangement, in order to 
fupply melancholy proofs of his ordinary and habitual fituadon ? 
Is it not fufficient if even in the celebration of the mafs, he fhewed 
fome of thofe indubitable figns of folly, in order to warrant die ' 
general 1 concluGon, that he was in a* Hate of real infanity ; fince 
it is vifible that a reafonable man can never fall into fuch ex- 
travagancies, and that no man who does fall into them can juftly 
efcape jhe imputation of folly and lofs of undemanding ? 

If it is afleed how it happened, that upon fome occafions no public 
and vifible mark of infanity efcaped him ? we (hall anfwer, that 
nothing is more common than to fee infanc perfons perform 
reafonable ,aftions, efpecialiy when they arc influenced by a 
particular paffion for fome kind of aftion \ becaufe the fame folly 
which infpires them with the general defign to commit fuch 
aftion, alfo gives them an idea of performing it with all its ex- 
terior perfection, and without omitting any of the circum- 
ftances which they confider as neceifary to it. ^ We are not 
called upon to enter into the interior of the foul, (till lefs to 
penetrate, by an adventurous curiofity, into queftions which are 
infinitely beyond the reach of our feeble underftandings, to know 
whether the Abbe i Orleans had a fufficient power of mind, 
and what degree is fufficient in the adminiftration of the mafs. 
It is with reluftance that we have fuffered an argument, upon 
which we think that we neither could nor ought to enter into an 
examination. There are fome truths which we ought to honour 
by our filence, or at lead, which we muft fubmit to the bifhops, 
and other depofitaries of traditions contenting ourfelves with 
the humble and fincere confeffion of our ignorance, upon every 
thing which relates to the inward difpofitions of other perfons. 
And in faft this is what can only be known by God. All that 
the witnefles have related only regards the exterior aftions. 
Now this exterior migiit, at certain times, be fufficiently regular 
in the Abbe c^Qrleansy without eftablifhing ' a certain proof of 
(unity. It is 'even poffible that the witnefles who fpeak of it, may 
neither have been capable, nor fufficiently attentive, to judge of 
this exterior regularity \ and this is even very probable when we 
examine the quality of thofe who relate the faft, and who are fome 
of the inferior domeftic* of the tioufe de LmgutvilU. 

. But without entering into this difeuffiott, let us reft Upon this 
grand icflcftion which appears to us fufficient. The celebration 
of the mafs with wifdOm, is one of the ftrongeft prefumptions of 
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the found and regulated difpofition of the prieft who celebrates 
it ; but the mafs laid with irreverence, interrupted with fcand^l, 
and profaned by indecencies, which it is even painful to m ention, 
is the very ftrongeft proof of infanity. 

But if that i9 true, as nobody can doubt, how are we to explain 
the patience of the family of the Abbe J 9 Orleans ? This is the 
fecond preemption which rcfults from the faft of the mafs, and 
which, although it appears at firft entirely decifivc, is however not 
more ftrong than the firft, when it comes to be examined \ on the 
contrary, we may fay that it is deitroyed, in a manner (till more 
invincible. 

Let us diftinguifh, upon this point, two periods in the life of the 
Abbe d 9 Orleans . The firft, that which preceded the important, 
and dccifive faft of this caufe ; that is the faft of which Madame 
de Longueville was hcrfelf a witnefs. The fecond, including 
the time which followed it. 

Up to that time Madame de Longueville doubted of her calamity, 
(he (till flattered hcrfelf by indulging a hope of cure •, flie was, it 
is true, even more exalted by the fanftity of her life, than by her 
birth ; but (he was a mother, and (he thought perhaps that it 
would not be pofliblc to keep her fon in a (late of continual de* 
pcndancc, and he was fometimes allowed to aft without any 
fuperintendant of his conduft. Yet although there was Hill fome 
doubt and fomc uncertanty in her mind, flje from. that time took 
every precaution to prevent the Abbe d' Orleans from being ad- 
mitted to the celebration of mafs. We learn from feveral wit- 
nefles, that (lie fent to give notice to the fuperiors of the church 
not to admit her fon to fo facred a miniftry 5 but it mult be allowed 
that thefe intimations had not any great effeft, and the Abbe 
df Orleans (till found too many opportunities of exercifihg the fa- 
cerdotal funftions. We muft even admit that it does not appear, 
that during the journqy of Orleans , Madame de Longueville charged 
his almoner to prevent his faying mafs, as (he had chatged him 
with preventing his receiving confeffions ; therefore it feems very 
probable, that it was not until the return from that journey, that 
Madame de Longueville , finding the weaknefs of the Abbi t Orleans 
considerably increased, took more effe&ual precautions to prevent 
his faying mafs. 

But after that adventure which fhe faw with her own eyes, file 
no longer took any meafures) Madame de Billy, the Sievr Ga/Hnei, 
and fome other w&tnefles apprise us that (he abfolutely forbade 
her Ion being allowed to (ay mafs, and if he faid it afterwards, the 
fame witneffes inform us, that it MPS by (iirprize, without the 
knowledge of Madam de Longuevittt, and by the unfortunate 
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roUufion of Porquier , who was afterwards the depofitary 'of his 
teilament. 

We (hall not enlarge upon the fun&ions of deacon which 
he exerciled only twice in the two months next adjoining to 
die teilamenty one of which was at the inilitution, where his mad- 
tiefs was not known, and the joy of performing this fuiiftion pre- 
vented its appearing at that moment. We lhall not fpeakof the 
fun&ioris of clerk, which he does not appear to have exercifed ’ 
within the time to which the proof is confined. 

The fad of the Abbe d? Orleans having taken leave of the king) 
is only proved by a rumour which took place at the Hotel de Longue- 
villt, and befides it amounts to no more than a mere matter of 
ceremony, which he might be fuppofed capable of performing 
at a time when Ins folly was as yet fearful and docile. 

But after having fliewn you, that there never was a proof more 
certain and convincing than that which arifes from the inqueft 
of the Prince de Conty ; after having fliewn you that it is not de- 
ilroyed by that of Madame de Nemours, but on the contrary, con- 
firmed in feveral particulars ; it only remains very (hortly to dif- 
cufs the laft queilion of this caufe. The firft quellion was, . 
whether the infanity was proved ? the fecond is, whether it was 
continual, or fufceptible of lucid intervals, in which it might be 
prefumed that the teilament was made? 

In refped to the law, there are three objeds upon which we {hall 
make very fummary reflexions. 

i . What is a lucid interval, and whether there is any ground for . 
confounding it with an adion of apparent reafon ? 

2- In what kind of folly the law pTefumes fuch intervals ? 

3. In what.manner it ought to be proved? 

Let us foHow thefe rcfleXions, and examine firft, what it is that 
the j wills call a lucid interval. 

Two conditions difcover the real idea of it. 

The firft, is the nature of the interval ; the fecond, its duration — 
its nature— It mull not be a fuperficia! tranquillity, a lhadow of, 
repofe,but on the contrary, a profound tranquillity, a real repofe ; 
it mull be not a mere ray of realon, which only makes its abfence 
more apparent when it is gone, not a'flafli of lightning, which 
piercCS through the darknefs only to render it more gloomy and 
difinal, not a glimmering which unites the night to the day ) but a 
perfect light, a lively and continued luftre, a full and entire day, 
Sbterpofed between the two feparate nights, of the fury which 
precedes and follows it » and, to ufe another image, it is not a 
deceitful and faithlefs ftillnefs, which follows or forebodes a.ftonn, 
but* f\»*e qnd l|eadfa(l {ranquiUkv for 9 times ureal calm, a per-v 
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fe’X ferenity, in fine, without looking for fo many metaphors to ' 
reprefent our idea, it mult be not a mere diminution, a xtmiffion 
of the complaint, but a kind of temporary cure, an iajtermiffion fo 
clearly marked, as in every rcfpeX to refemble the reftoration of 
health. So much for its nature. 

And as it is impofiible to judge in a moment of the quality of 
an interval, it is requifite that there ihould be a fufficient length 
of time, for giving a perfeX aflurance of the temporary re-eftabliflt- 
ment of reaibn, which it is not poflible to define in general, and 
which depends upon the different kinds of fury, but it is certain 
there mull be a time, and a considerable time. Sp much for its 
duration. 

Thefe reflexions are not only written by the hand of nature in 
the mind of all men, the law alfo adds its charaXers, in order to 
engrave them more profoundly in the heart of the judges. There 
are two important laws upon this fubjX: r.The law i8. § i. jf. 
L. 41 . Tit. -2. de acq. vel. amit n poJf.{a ). It fuppofesthe cafe of a 
perfon in a flute of fury, who appears reafonable, who contraXs, 
who acquires, who takes pofieflion ; his folly is fo concealed that 
the vendor is abfolutely deceived, and yet fo certain* that the jurift 
decides ; he does not acquire the pofieflion. What terms does he 
make ufe of to mark this condition, in confpeftu inumbrat* quietis g 
and in what does the lhadowofrepofe confift i in the two conditions 
which we have marked, its nature ; this is only an exterior tran- 
quillity; if they had pafied this firfl furface, if they had entered in- 
to the fanXuary of rcafon, they would have found him under the 
aXtial flavery of his fury, which was only in a (late of tranfitory 
Humber ; its duration , it is only a moment, which pafles in confpeBu: 
it is nothing but a glance, a fleeting light, a fhort and rapid view. 
2. The law 6 . cod. L. 5. Tit. 70. (b). de curatore furiofi % Arc. de- 


le) Si furiofo, quern Cue mentis efle exiltimas, eo quod forte in aonfpc&u inumbratm 
quieth fait conftiiuuis, rem tradideris : licet ille non eric adeptua pofleffioneai, at pofe 
fidere definit 9 fufficir quippe dimirtere pofftflionem, etiam fi non transferal. Iliad cnim 
ridiculum eft, dicere, quod non aiiter f ult quia dimittere, quam fi tranfferst s iso volt 
dimictere, quia exiftlmat fe transfer re. 

(I) Com alii* quidem hominibua contiauum fariofia. infortunium accidat, alio auteoi 
moribat non fine Uxaraeato aggrediatur, fed in qulbufdam temporibus qumdam eie Inter- 
niflio penrenlar, et io hoc ipfo molts fit differentia, ut quibufdam breves induche, aliis 
majorci ab hujuftnodi vitio inducantur: antiquitaa dlfpatabat, utrumne in mediia furorii 
intemllii permaneret eia curatpria s iatcrceaio, an cunkfurore qoiefetate finite, iteram mor- 
bo edveniente redintegraretur? Not itaque ejut ambiguitatem decldentes, fiueimoi (bang 
lacertam eft ifi hqjufmodi fariofia homiSibus, qaando refipaefint, five* ex longe, 
five ex propUiquo fpefio, et iapoffibife eft, et in confinio furorii ct fenitadi com (Sepias 
coailitai, et paft loaguai tempos fab exdem e® varietate, ut in qotbafdam vUetfor 
edan pone furor efle rtmotus) contone ceeafioneat non efle finiendam, at is qalbtn dam 
attestor edam pcoe furor aflb iemotas 1 fed mtnere quidcra earn donee tab fetiofn vlflts 
quia non A pern tempo* in quo bojufinodi morbai defpentur. . 
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cite the qucftion by requiring intervalla perfefiiffima 3 vt in quibuf- 
dam vuteatur etiam paene furor ejfe remotus. We may join the term 
made life of in law g/furtofum cod . L. 6 . Tit . 22. gwi tejlamenta 
facere ptffet : this remarkable term is in Juts induciis . It is then an 
entire fufpenfion, a real truce, which only differs from a peace in 
as much as its effeft is only temporary. 

After this it is eafy to remove the ambiguity which they have 
endeavoured to introduce, by confounding a fenfible aftion with a 
lucid interval. 

Firjl Anftuer . An aftion may be fenfible in appearance, without 
the author of it being fenfible in fa& ; but an interval cannot be 
perfed, unlefs you can conclude from it, that the perfon in whom 
it appears is in a (late of fanity ; the a£tion is only a rapid and mo- 
mentary effeft, the interval continues and fupports itfelf; the 
aftion only marks a (ingle fafl, the interval is a date compbfed of 
a fucceffion of a&ions. 

And to have a fenfible proof of this, let us' examine the cafe of 
thofe, who are only a(Fe£led upon one or two principal points: one 
perfon is always feeing precipices, another fuppofes the people 
want to (lop him ; one transforms hiinfelf into a bead, another, by 
a folly dill more outrageous, believes himfelf to be God. If you 
do not introduce thefe fubjefts, they appear reafonable as to every 
thing eUe; put them upon thefe points, they immediately dis- 
cover their weaknefs. The madman who believed that all the 
merchandize which came into the port of Pyreum , was configned 
to him, could dill judge very reasonably of the date of the fea, of 
ftoxtns, of figns, from which he might hope the fafe arrival of vef- 
fels, or apprehend their lofs. The perfon of whom Horace has 
given fo ingenious a piflure, who always thought he was attend- 
ingata (hew, and who, followed by a troop of imaginary comedi- 
ans, became a theatre to himfelf, in which he was at the fame time 
both the aftor and the fpe&ator, obferved in other refpefts all 
the duties of focial life : 

Cxrera qui vitc fervare: munia reOo 
More, bon at fane vicibus, amabilis hofpe?, Ac. 

Yet, who could fuppofe that fuch perfons were in a condition 
to make a teftament ? 

Second Atffmer. If it was true that a proof of fome fenfible 
a&iont was fufficient to induce , preemption of lucid intervals, 
it muft he concluded, thofe who allege infinity could never gain 
their caufe, and that thofe who maintained the contrary could 
never lofe it. For acaufe eSuft be very badly off, in which they 
could not get fi>me witnefles to fpeak of fenfible- a&ioni. Now, 

if 
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if from thence alone you Were to draw the inference of lucid in- 
tervals! and fuppofing them fufficicntly proved) (hould conclude 
that the teftament ought to be prefumed to have been made in 
one of thofe intervals, there could never be any doubt of fuccefs. 
The confequeuce would be abfurd, the principle therefore can- 
not be true. 

You fee. Sirs, what a lucid ■ interval is; its nature is a real 
calm, not an apparent one ; its duration muft be fufficiently long 
to admit a judgment of its reality. Nothing can be more diftinguiih- 
able than a rcafonablc a&ion and an interval. The one is an 
act, the other is a ftate ; the act of reafon may fubfift with the 
habit of madnefs, and if it were not fo, a ftate of folly could never 
be proved. 

Let us fee, however, in what kind of folly intervals may be pre- 
fumed.. 

We have faid that the jurifts diftinguifh two kinds of infanity, 
to which they give different names, they call the perfons affe&ed 
by the one furiofos , the others matte c apt os. 

Now it is eafy to prove that intervals only occur to the firft. 

Upon this point let us proceed from the expofitors to the law, 
aiul from the law to the light of reafon. 

With regard to the expofitors, let us confine ourfclves to two, 
who have been cited. 

Faber > upon the law 17.^. (a). hnteflam faftre poJfunt % fays 
exprefsly that the diftin&ion of lucid intervals hardly ever takes 
place in the cafe of a mere want of reafon. Hac diftinBio vix 
cadit utiquam in rnente captum ; and let it not be faid that the text of 
the law is otherwife, for that law does not relate to intervals, 
or even to infanity ; the queftion there is of a perfon who in the 
height of a fever lofes his reafon, and it is faid that at fuch a time 
he is incapable of making a teftament ; therefore, fo fact from its 
being a queftion of intervals of reafon in a vtladman, it relates, 
on the contrary, to intervals of fury in a reafonable perfon. 

Dumoulin , upon the title in the Codc> !%ui Tefl.fac pojfunt, efta- 
blifhes the fame opinion in two words, by the mere chain of his 
reafoning. 

He eftablilhes it as a principle, that thofe whom, he calls 
Jtulti 9 and thofe whom he calls furiofi f are equally incapable of 
making a teftament; and he fpeaks afterwards of lucicfr intervals, 
but only fpeaks of them with reference to the former. It is to 
them alone that h^ applies this diftin&ion, and could he more 
dearly mark that it is not applicable to the former' i 

* 

(4) Liit i. In adverb corporis vaktodioe meats ctptos so tempore tdUmestai* 


But 
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'fist let ut leave the expofitors and proceed to the laws, they 
fumifh pa with three argufeients, two negative, and one pofi- 
tive. * 

Firfi negative Argument. They could not cite a (ingle law, which ' 
fpeakt of intervals, with regard to thofe who are mente captij on the 
.contrary, all the laws, which (peak of them refer folely to perfons 
in aftateof fury. 

Second negative Argument. We fee that they admit furious perfons 
in' their imervals even # to.the function of a judge. Law 39. ff. ie 
judiciis, 1 *$. Tit/ 1. but was any thing of the kind ever heard of 
in cafe 'of a Jpere deftitution of reafon i 

^ Third ArgHfhefit, which »» pofitive, and which forms a 
kind of deijjonftration, derived • from the law 25. Code dr 
uuptiis. 

It was fome time before a queftion, whether the children of per- 
font who fell into a (late of infanity, -were obliged to wait for 
their confent to marry, and there is a progrefs in the law upon 
this queftion. It was firfi decided only in favour of daugh- 
ters. 

Afterwards in favour both of fons and daughters of a perfon 
who was mente eaptus. 

With refpeft to the fon of a furious perfon, the doubt continued 
until the time of JuJlinian , who decided, by the law which has 
been cited, that they (hould alfo be allowed to marry without 
waiting for the confent of the father ; till then it feems.to-have 
been neceflary to obtain a particular permiffion, or to wait for a 
lucid interval. 

Hence arife the invincible arguments. 

Why (hould they permit that to the fon of a perfon mente cap- 
tus, which was not allowed to the fon furiofi, except that the law 
did not piefume 'there to be any intervals, in which the former 
could confent, and did prefume them in regard to the latter ? There 
is no other ground of difference. Then the preemption of -law 
is eftalrliihed, not only by negative, but alfo by pofitive argu- 
ments: 

Let us now afeend to the higheft degree, that is to reafon, which 
is the fouTce of thefe laws. 

Two effential reafons are the foundation of them. 

I . Thu nature of mere infanity, which being commonly the eBefk 
of temperament, is. rather a weakhefs of organs, an habitual evil, 
tb»w an accidental malady. It is otherwife with refpeft to 
fury, which may have a temporary caufe, which is' fometimes 
cured and frequently fufpeaded $ and, to make ufe of the elegant 
terms of the author of die fa&um, diftributed by Madame de Ne- 

meurt t 



Httttb. XIX.r SOmmifim&Aguefeaiu 

tnours, in 1673. “ Infimfcyaf mind, particularly when it is the 
“ efled of temperament, U' hot cure# by fucceeding years} they 
*‘*only ferve- to fortify the complaint, which may even be con- 
«* Gdered incurable, being a privation which can never return to 
“ being, and exiftence.” This was applied to die infinity of the 
Abbi f Orleans. 

2. Even if na'ture may admit of intervals in a cafe of fimple in- 
finity, (aqueftioiywhich muft beleft to the pro£efibrsqf medicine,) 
Jurifprudencc cannot recogn^e them : for the grand ndtjhdthr 
qua non funt, et qua non apparent, idem ejl judiattm. • 

We may obferve the paroxyfms and the intervals' tiP'k furious 
perfon ; how can we know the chadgps in an idtet which am 
almoft imperceptible ? This coiritityes the very definition of in- 
finity, according to 'Baldus, denuns qui nullum extrmfejus o/lendit 
furorem, qui habet Jurbrem latentem. It lives, it nourifltes itfelf 
within, and gives ho' figns without: for infiance ; thofe who are only 
touched upon a Angle fubjed, hive the marks of underftanding in 
every thing elfe. Now if We do not fenfibfy perceive rite depar- 
ture of reafon, what indication can there be of its return ? 

Let us come to the third refle&ion, how ihould intervals be 
proved, even in a cafe of fury ? 

Many expofitors have thought that, femel furipfus femper fret* 
fumitur furipfus. 

But there is a furer diftin&ion. 

Either they have not proved the fad of intervals, and then 
they are never prefumed, however reafonable the ad may be, 
unlefs it is in its nature entirely perfonaj, and to this, the pafilge of 
Bartolus , which has been cited, muft be reduced. 

Or it is proved there were confiderable intermifiions, and then 
if the ad is reafonable, the prefumption will be for placing it at 
the time of the lucid intervals. 

As to the fad, there are two points to examine, the one what 
is the kind of folly, the other, what proof there is of intervals. 

Let us firft fee what is the kind of folly. 

It certainly is not a ftate of fury, except fome momentary attacks 
which it was eafy to ftop in an inftant. This is proved by the li- 
berty which he enjoyed, and by the fads of the inqueft. The 
witnefles fpeak of levity, agitation, raihblings* fooliflmefs, laugh- 
ing, incoherent difeourfes, infantine edndud *, the wordijn/auity, 
( demence ,) and imbecility, ate employed in the depofition. 

In rite fecond place, he wa$ really in a ftate of privation of 
reafon, and imbecility, [uA injenfi, un imbecille,) of which there ate 
two proofs in writing. 

Vox.. II. Y y 
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. The fefttence of \bf council, where we fee the expreffion, ' 
'froaknefsof mind. # 

a. *.Jhe fe&um of Madam de Nemours, which fay*, that the 
sdkbe f Orleans fell into a weaknefs of mind, or rather, as was too evi- 
dent and too finfible to Madame de Nemours, into an entire imbeci- 
Sty.' Here you have the kind- well chara&erized : let us add the 
expre (lions which we have already taken notice of j an infirmity 
which is the effieS of temperament, a • privation which has never any 
return to being and exifience, and elfewhere, a continual infanity with- 
out intermiffion, without any proper intervals. 

Let us apply then the maxims of law to the circumftances of. 
fa£t. Intervals in this kind of infanity are not prefumed. 

- The reafons of the maxims are equally applicable with the 
maxims themfelves. 

I. The nature of the infirmity (mat). We fee plainly that it 
was an entire derangement of the organs, which are fubfervient 
to operations of the mind, and not an accidental malady. 

3. It is impoflible to know when the infirmity ceafed, and when 
it began. It was really fimilar in fome refpe&s to thofe which 
we have deferibed, as a mind only afieded in certain points. Who 
can doubt that his furious defire of confefling was of this number, 
and, at the fame time, who can doubt that, at whatever moment 
any body offered to confefs to him, he would have accepted die 
propofal with avidity ? Then the folly always continued. 

Let us next examine what proof there is of intervals, and as to 
that, let us look at what has been faid on the one fide for Madame 
de Nemours, and on the other for the Prince de Conty. 

With refpe& to Madam de Nemours, let us be fatisfied with three 
obfervations. 

The firft, that flic never articled the fa& of intervals ; yet thiq 
could never be fupplied. 

The fccond, that her witneffes do not prove it ; either becaufe 
they prove too much, and confequently prove nothing! or be* 
caufe they only fpeak of particular a&ions, and thofe adions are 
not intervals j and becaufe they did not fee him for a fufficient 
continuance, particularly at the time of the tellament, when he was 
continually running out of the Hotel de Longueville , to be able to 
give an account of an interval fufficiently long, to induce the prc- 
fumption of a real intermiffion. 

Hie third, that this proof ihould apply to the time of the 
teftament, which is not the cafe. 

Let us confider, on the other fide t what has been cftabliffied by 
An Prince de Conty. 
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What does he prove by the depSStkm* of the 
lie has examined ? 

i. Some of them fliew the continual agitation of 'the 'AUi 
tP Orleans \ they reptefent hfm as always difturbed, ahd. without 
any moment of* quiet and tranquillity. 

a. Many of them exprefs the fame thing in other terms» fpeaking 
of a ft ate of infanity, ( demence ,) of abfolute incapacity. r 

3. The fucceffion of adions in which we hardly fee any paufi^ 
forms another proof of continuity. 

At Paris, before the journey of Orleans , he ran about the ftreets* 
jumped upon his fliadow, vaulted over the baluftrade of the alta t$ 
and that feveral times. At Blots, the faft of the caflerolle, and 
that of the powder ; at Tours he ran wildly about the ftreets s the 
fame at Saumur . He fings in the ftrects, makes ridiculous figns 
and benedi&ions in the church, at Ricblieu the fauteuil, at Angers 
the funeral oration and the mafs. At Nantes , he runs the ftreets 
as elfcwhcre, and (hews a continual fury for taking confeffions. At 
Paris , he hardly ever eats ir the Hotel de Longueville . We fee him 
inceiTantly in the fireetb, the fubjed of feveral adventures. Where 
can we find the flightdl interval ? 

Let us conclude by one Ve fleflion. It is very difficult in Francs 
to allow the faft of intervals. 

The inconvenience of it, or rather of the interpretation which 
they wilhed to give it in the Roman law, was fenfibty experienced. 

Every thing would be doubtful and arbitrary. The ftate of men 
ought to be more fimple. It is true that the ancient pra&icians, 
who thought they had done a great deal, when they tranllated a 
Roman law into French , faid, that they found an exception in 
favour of thefe intervals. But Mornac lias judged better when he 
fays, Servamus ex decretis curia irritum ejfe tejl amentum, quod a tef- 
tutor e hahente luicida intervalla feriptum eft . 

And in faft they have not been able to cite any cafe for Madame 
de Nemours, which has admitted and authorized the diftin&ions 
of intervals, to fupport a teftament made after the commencement 
of a ftate of iufanity. 

We (hall not enter particularly into the appeal from the fen- 
tence, which concerns the exception propoftd againft M. de 
Mach Quit : it will fuffice to fay, i. That tills appeal is ufelefs, as 
you are now to pronounce upon that from the definitive fontence $ 
a. That the exception was dilatory ; 3. That the ground.of it was 
an affefted law fuit. * 

(He here made a recapitulation which was not reduced into 
writing.) 

Yya 


Let 
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Let us finally add two' reflections, one, that there is no uni* 
fbrmity between the time of the firlt teftament and the iecond. 

The other, that the conflict here is not between a teftament and 
an heir by blood, whofe only title is the law, but between two tef* 
taments > and if we combine all the circumftances which we have 
already examined, it is impoflible to doubt but that the firft is 
the more favourable, and ought to outweigh the laft in the fcale 
of juftice* 


The Covet, after taking time to deliberate and exauinb 
the proceedings, pronounced a judgment conformably to 
THE ABOVE OPINION, IN VAYOUR OF the PRINCE DE CONTY, 
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ACKNOWLEDGEMENTS I ACQJJITTANCES. 

*• A cknowlbdcement of a i. Acquittances of money received 
XX .debt interrupts the time of on account, though neither figned 

prescription, even by an aft to nor dated, are proof of payment, 

which the creditor was not a if found in the creditor's poffef- 

party. i. 457 lion, i. 481 

а. Whether an oath may be deter- a. But acquittances in the hand- 

* red to a debtor, who has ver- writing of the creditor, and in» 

ball) acknowledged a debt, 458 dorfed on the aft in the debtor’a 

3. Payment of the arrears of an poifeffion, are no evidence if 

annuity is an acknowledgement crofted, 488 

of fuch annuity, ibid, 3. An acquittance is evidence 

4. The acknowledgement of one againft the creditor, hit heira, 

offeveral debtors infilido, inter- and fucceffors, who hat given 

rupts prefeription with refpeft to it, 496 

all the others, 459 4, Acquittances, expelling the liina 

5. Whether an acknowledgement paid, bat nat the caufeofthe 

by the principal debtor inter- debt, are valid, . iki. 

rupts prefeription againft the j. Viet vtrfa, acquittances expreff- 
fureties 461 , 46a ing the caufe of the debt, but 

б. Where there are mutual ac- not the amount paid, are proof 

counts between parties, an ac- of payment of all that was due at 

knowledgement will be implied the time for fuch caufe exprefled, 

at the time of the laft tranfac- 407 

tion, ii. tar 6. Where the acquittance expreues 

7. And the continuance of fuch neither the caoie of the debt, nor 

accounts is fufficient evidence of the fum paid, it conspires what 

an acknowledgement, ii. m debts, 498 

t. The lUghteft acknowledgement Where it expreflhs both the 
whatever it now fufficient, 123, caufe ofthedebt,and the amount 
• 124, mtt (d), itj paid, 499 

Wbittbm EvioiKcr, 7. 8. Ah acquittance for one or more . 

Y y 3 years 
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yean of an annual payment it a 
ground for prefuming the pay- 
ment of t&e ^preceding years, 

i. 499 

ACTIONS. 

1. What a6tions a furety has again ft 

the principal debtor, alter having 
paid, u 277 

2. What payment gives right to 

thefeadions, ibid. 

3. Conditions, on which payment 

nude by the furety entitles him 
to an adion againft the principal 
debtor, 278 

4. ill. The furety (hall not by his 

own fault have neglcded any 
Jin di non reavoir, which he 
might have oppofed to the cre- 
ditor, ib. 279 

5. zdly. The payment mull be 

valid, 280 

6. 3dly, The principal debtor flvill 
not have paid a fecond time, 
through the fault of his furety, 

281 

7. A furety, who has paid, may 

have an adion againft the prin- 
cipal debtor, as foon as he has 
paid, ibid. 

8. A furety for feveral debtors in 
Jolido has an adion for the whole 
againft each of them, 282 

9. A furety has an adion again ft 
his principal debtor, even before 
he has paid; ift. When the 
creditor proceeds againft him, 

283 

to. 2d! y. When the debtor is in 
failing circumftanccs, 284 
II. jdly, At the expiration of the 
time, within which the debtor has 
1 obliged himfclf to procure the 
furety a difeharge from his en- 
gagement, ib. 285 

ri. Whether the furety of an an- 
nuity may oblige the debtor to 
redeem it, ib. 286—290 

IS. What adioni a furety has 
: againft his co-fureties, 291—293 
See CeJ/ton$f A 3 ions. 

ACTS (Authentic). f 
. I. What are fuch ads, L 47; 
9* Ads of parliament are public 
- evidence, in 152 


3. So are records of courts of juf- 
tice, [See Records.] ii. 153 

4. So, proceedings in chancery, 

1 54 — 1 1 5 ® 

5. So, the proceedings of all 

courts not of record, 159 

6. A parifh regifter ibid. 1 60 

7. The pope’s licence, in what 

cafe, 160 

8. Domefday book, ibid. 16 1 

9. A terrier or furvey, i6t, 162 

10. Corporation books, when pub- 
licly kept as fuch, 162 

1 1 . Books in the herald’s office, 

163 

12. Regifter in the navy office, 

ibid. 

13. King’s fign manual, in whae 

cafe, ibid. 

14. The gazette, ibid. 

15. To conftitute an authentic ad, 

the proper formalities ihould be 
ufed, i. 475 

16. Of the credit given to authen- 
tic ads againft parties, ibid. 476 

17. In refped of what things au- 

thentic ads have credit againft 
the parties, 476,477 

18. In what cafes, againft third 

ptrfons, 477»478 

ACTS UNDER PRIVATE 
SIGNATURE. 

See Archives Bock , Deeds , Writings 
( Private). 

ADJECTUS SOLUTIONIS 
GRATIA. 

1. What perfons are thus denomi- 
nated, i. 339 

AGENT, ATTORNEY. 

1. In what cafes an agent or attor- 

ney is deemed to have exceeded 
his commlffion, i. 46 

2. Though the commiffion or au- 
thority be revoked, the party 
granting it is liable to another, 
who contradcd with the agent 
without notice of the revocation, 

47 

3. Whether contrads, made by an 

agent after the death of hit con- 
ftituent, but before it could bo 
known, are binding on his fuc- 
ceflbr, 47, 48, note ( a ). 

4. The 
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4. The ads of an agent or manager 
are binding on his principal or 
employer ; when he con;raCts for 
the affairs committed to his 
charge, and does not exceed the 
limits of his commiflion, i. 300 

—302 

5. The principal is bound, though 
the agent has mifapplied money 
borrrowed for his fervice, 302 

6. Managers oblige their employ- 

ers fo long as their commiflbn 
lafts, ibid, 

7. Nor does the death of the prin- 
cipal revoke it ft ibt.L 303 

8. When an agent contracts in his 
own name, his ads bind himfclf 
as well as his principals ; but con- 
trails for them, and in their 
name, are binding only on them, 

. tf. 304 

9. If feveral perfons appoint a per- 
fon to a function, they are all 
bound in folido , without any ex- 
ception of divifion or difcufllon, 

304, 305 

See Hear/ay, 4; Payment > 25—27. 

AGREEMENT. 

1. An agreement can only be 
formed by confent of the par- 

t ties, i. 12 

2. In what cafes error annuls an 

agreement ; fee Error , 2, 3 

3. Agreements how far vitiated, by 
extorting the confent of a party, 

i. 1 5 

4. What concerns another perfon 
than the contracting parties, may 
be the mode or condition of an 
agreement; although it cannot 
be the objedofit, 42 — 45 

5. Of the interpretation of agree- 
ments i. 53. ii. 3; 

6 . Cogitrudion defined, ii. 35. 36 

7. The common intent of the con- 
trading parties muff be ex* 
aminea, rather than the gram- 
matical fenfe of the terms, i. 5 3 

and note (1). ii. 36,37 

8. When a daufe is capable of two 
fignifications, it (hobld be nrider- 

. food in that which. will Jiave 
fome operation, rather than in 

. that in which it will have none, 
i. 5 *. 55 (*»")• «• 37-40 


*79 

9. So, where the terms of a eon- 
trad are capable of two fignifi* 
cations, they muff be understood 
in the fenfe moll agreeable to the 
nature of the contract,' S. 55, 56 

note («). 

10. Any ambiguity in the terms of 
a contrail may be explained by 
the common ufe of thofe terms 
in the country where it is made, 

56 and note (b). 

| ii. An agreement is nnderilood to 
contain cuffomary claufe?,though 
thefc are not exprelfed, it* 57 
and note (a). 

12. One claufe ought to be inter- 
preted by the others contained in 
the fame ad, whether they pre- 
cede or follow it, 57 and note (r). 

13. How far, in cafe of doubt, a 
cUufe ought to be interpreted 
againff the ftipulating party, 58 

and note ( a ). 

14. However generally the terms 

of an agreement may be con- 
ceived, it only comprifes tliofil 
things which are the dired ob- 
ject of the con trad, 59 

15. When the objed of the agree- 
ment is univerfally to include 
every thing of a given nature, 
the general defetiption will cotn- 
prife all particular articles, al- 
though they may not have been 
in the knowledge of the parties, 

f£» 60, and notes (a), (£), 
61 , note (a), 

16. When a cafe is exprefled in s 
contract, on account of any 
doubt which there may be, 
whether the engagement re- 
taking from the contrad would 
extend to tach cafe, the parties 
are hot thereby* underftood to 
reltrain the engagement, which 
the reffraint has of right, . in 
refped to ail cafes not exprefled, 

62, and note (J). 

17. A claufe, conceived in the 

plural, may frequently be dif- 
tinguifhed into feveral particular 
claufes, • 61, 6j 

18. What is at the end of a phrate 

• commonly retars co the whole 

phrtfe, *3 

19. Where any fentence coatnns 
diftuft covemnti. end there tr. 

Yy 4 wwde 
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wordi of reftri&ion either io the I 
prefatory or concluding part, 
thofe words muft bs extended 
to every part of the fentence, 

i. 63, note (i). 

20 . Of the oath, which contract- 
iog parties fometimes add to 
thdir agreements. 6 $ — OH 

21, Of the performance of mutual 
agreements. # ii. 41—44 

*22. in what cafes equity will relieve 
againft the performance of a 
whole agreement, where a fuf- 
ficientcompcnfationcanbemade. I 
49* 5° I 

23. A letter, admitting an agree j 

spent and (igned by a party, is 
fuffifient evidence of it within the 
itatntejof frauds , 196 

24. But it xpuif date the precife 

terms of the contrail, or refer to 
another paper containing tbofe 
terms; and the other party mud 
accept fuch terms. ibid . 197 

25. A perfpn, who has him (elf 

figned an agreement, cannot ob- l 
jeft that it was not figned by the 
other party. 198 

26. If an entire promife be made 

by parol, part of which is within 
the ftat. of frauds, and part not. 
the whqle is void. 203 

ALTERNATIVE OBLIGA- 
TIONS. 

1. Nature of alternative obliga- 
tions. a i. 136, 137 

2. The perfon, who is to perform 
one of two things, may cleft 
which he will do. ii. 52, $3. 

i. 137 

3. Unlefs it be exprefsly agreed 

that it ihall belong to the credi- 
tor, i. 137 

4. Though. a. debtor may cleft to 

pay which he . pleafcs, he cannot 
pay, part of the one and part of 
the other, ibid . 

j. The demand of a creditor muft 
. include pu the things comped 
in aaaltemative. obligation, ac- 
cording ioithe alternative, under f 
which they are due. 138 

6. It.ia. not an. alternative obli- 
gati^Oj where one of the tilings 


is not fufceptible of the obli- 

. gation intended to be coritra&ed, 
i. 158 

7. Where feveral things are due in 

the alternative, the extinftion of 
one does not extinguifh the obli- 
gation, ibid. 

8. Where one of two things, due 
under an alternative obligation, 
.perilhes, the debtor is not allow- 
ed to offer the price of it, to 
avoid payment of the other, ib • 

>39 

9. Nor is it material how fuch thing . 

perilhes, 139 

10. Illuftration of thefe principles, 

140, 141 

11. Where a debtor paid a thing 

which he believed to be due de- 
terminately. being only debtor 
indeterminately of a thing of 
a certain kind, but alternatively 
with another ; a right of repeti- 
tion exifts, 141,142 

12. Where a perfon, who owed two 

things in the alternative, being 
miffed by an erroneous copy, 
paid them both at one time, but 
afterwards dilcovcred one only 
to be due ; whether he or the 
creditor has the right of elec- 
tion, 142, 143 

13. Where two afts.are in the al- 

ternative, and in the election of 
the perfon who is to perform 
them, and one is prevented by 
the aft or fault of the obligee ; 
the obligor is difeharged from the 
other, ii. 54 

AMBIGUITY. 

1. Ambiguity in an ioffrument can 
only be folved by the contents of 
the inftrument itfelf, ii. 208 

2. Where a defeription is applica- 

ble partially to two perfoos, but 
totally to neither; this is 1. la- 
tent ambiguity, capable* of ad- 
mitting parol evidence to explain 
it» 209 

APPEAL. 

1. Io what cafes appeals from 
judgments ceufe to be receiv- 
able, »• 539 — 54 * 


APPOR. 
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APPORTIONMENT. 

i. To what cafes the law of ap- 
portionment applies, ii. 44 

а. A perfonal contract cannot be 

apportioned 45 

3. In what cafes rent may be ap- 
portioned, '■ 47 * 

4. An annuity, payable at certain 
times, may be apportioned, 48 

5. So may the intereft of a mort- 
gage, or of money due, ibid, 

б. Where a divifibility, in the ob- 

ject of the contract, can be im- 
plied, the confideration may be 
apportioned, ibid* 

ARCHIVES. 

I. Public archives, what, i. 482 

a. Degree of authority given to aCts 
taken from public archives, ibid, 

ATTERMOIEMENT. 

1. Contracts d* AtUrmo'umnt , what, 

. *• 5 1 

a. Reconciliation of what is ob- 
ferved in contracts of this dc- 
feription with the rule, that con- 
tracts talce effeti only as between 
the contracting parties, ib, 52 

3. The exception, refulting from a 
contract d* Attermoiemnt , is an 
exception perfonal to the debtor, 
which cannot pafs to his fureties, 
239, 240 

ATTORNEY. 

See Agtnu 

BANKRUPT. 

See Examination of 12. 

BARGAIN AND SALE. 

1 . By the Itatute of frauds, no con- 

tract for the fale of goods for 10 /. 
and upwards, is valid; ,$inlcfs 
part be dttivtred to the buyer, or 
he give earneft to bind the bar- 
gain, ' ii. 201 

2. Cafes on this ftatute, ibid, 202 

3. Weighing off good* is a de- 
livery within the ftatute, 202 

BARS (Legal) TO OBLIGA- 
TIONS. 

I. Nature of fuck bars, i. 249 

2 * Different kinds of, ibid, 
See further Oath, Pre/criftm . 


*»• 

BASTARD. 

See legitimacy, 

BENEFICIARY HEIR. - 
Who ii fach». ■ L 333. mm («). 

BILLS OF EXCHANGE, 
r. The drawer, acceptor* and in- 
dorters of a bill at exchange, are 
all liable for the whole amount to 
(he holder ; bnt payment by an, 
one of them it, as againft him. * 
difeharge of all the others, ii. 6a 

CESSION OF ACTIONS. 

i. A debtor, who pays the whole 
of a debt for or with another, 
has a right to demand of the 
creditor a ceffion of his a£Kons, 
and claims againft the other 
debtors, s. 160. 359, 360 
z. But. where a Hunger pays 
debt to which be was not liable, 
and without having any intereft 
to difeharge it, the creditor it 
not obliged to cede him hie 
actions, if he does not think 
proper, _ 3 6a 

3. A creditor, gho hat put it out 
of his power to cede his addons, 
lofes hit right of folidity, and 
his demands againft foreties, 
it. 361—367 

CODICIL. 

1. Diftin&too between teftamentarjr 
and legitimate codicils, ii. 503, 
.594,505 

z. Effeft of codicillary danfes, 
jijandefoi. 

COMPENSATION. 

1 . Compenfation defined. ‘ i. 408 
z. On what principle founded, 409 

3. Compenfation may be oppofed 
againft debts of money, or of 
confnmable things. Unleft it be a 
fpecifie objeA, 4 ibid. 

4. So, againft debts of things 
fnfceptiUe of it, from whatever 
esufe the debt proceeds, 410 

5. But not agsinft a demand of 
igftitotion for things plundered; 

ibid. 

6. Nor, 
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6. Nor, by a depofitary, againft a 
demand for reftoring the depofir, 

i. 410, 411 

7. Nor, againft the debt of a. fom 

of money bequeathed for fufte- 
nance, ibid. 

8* A feodal tenant cannot oppofe 
the compenfation of a fum due 
from his lord, againft his obliga- 
tion to go or fend to pay him 
rent-fervice due *at the accuf- 
tomed time and place, 4 1 2 

9. It may be oppofed even againft 
debts confirmed by oath,. 41 3 

10. What debts may be oppofed in 

compenfation, ibid. 

11. The thing due muft be of the 
fame kind as that which is the 
objeCt of the debt, againft which 
the compenfation is oppofed, ibid. 

12. The debt fo oppofed muft be 

fully due, 414 

13. And be liquidated, 415 

14. It muft be determinate, ib. 

15. And due to the very perfon 
who oppofes it as a corapenfa- 

. tion, ibid . 

16. Exception, — the cafe of fure- 

ties, 416. 4 1 7 

17. The debt muft be due from 

the fame perfon to whom it is 
oppofed, 417,418 

18. In what manner a compenfa- 
tion is made, 418 

19. Compenfation, ipfo jure , what, 

419 

20. Effects of a compenfation, 420 

‘ # — 4 2 4 

31 . Concerning compenfation, as 
eftabltihed by the Englijh law \ 
fee Set^offl 

COMPU TATION OF TIME. 

See Time. 

CONDITIONS. 

1. A condition defined, i. 1 1 a 

2. Different .kinds of conditions, 

ibid. 

3. A fofpenfive condition, what, 

* „ ibid. 

4. It muft be of fomething future, 
and not of that which is paft, 

ibid. 

5. And of fomething which may or 
may not happen, 1 1 3, and note\e). 


6. It muft be fomething poffifafe# 
lawful, and not sepugnant to 
good manners, i. 113,114, and 

note (;)• 

7. It (hould not deflroy the nature 

of the obligation, 1 1 3 

8. When a condition is accnm- 

plifhed,or deemed to be accom- 
pli fhed, ibid. 

i). Whether they ought to be ac- 
corrtphftied in form & fpecifica> or 
may be performed per eequipol - 
lens, " 116 

zo. A condition may be accom- 
pliihed by a third perfon, 1 1 7 

11. Conditions may be accom- 

pliflied after the death of the 
party, in whofe favour they are 
contracted, 118—120 

12. Within what time conditions 
m uft be accom pliihed, 1 20 

13. A condition is reputed to be 
accom plifhed, whert the debtor, 
who is obliged under fuch con- 
ditions, has prevented it, 121, 

and note (c) 122 

14. When potfftative and mixed 

conditions are taken to be ac- 
complilhed, 123 

l£. Of indivisibility in the accom- 
plifhment of conditions, 124— 
125 [And fee Apportionment J. 

16. Ol the cffeCt of conditions, 

1 26 

17. When an obligation has been 

contracted under fevcral con- 
ditions, they muft all be accom- 
pli lhfd, 128 

18. The accom plilhment of a con- 
dition has a retro -aClive effeCt to 
the time when it was contracted, 

ibid. 

19. Secus in the cafe of conditions 

attached to legacies, ibid. 

20. Where a party, who is nnder 
a Conditional engagement, dif- 
charges the other from perform- 
ance of the condition, the obli- 
gation is complete, ii. 44 

21. Nature of a refolutory con- 
dition, ' i. 129 

22. DiftinCtion between refolutory 
and fufpenfive conditions, ibid . 

23. Difference between a con- 
dition and a term of payment ; 
fee Term of Payment. 

24. Refolutory conditions' operate 

to 
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to the extiaguiOiment of an ob- 
ligation, fc i. 444# 445 

CONFESSION. 

1. Confeflion is either judiciary, 

or extra-judiciary, i. 522 

2. Extra-jadiciafy confeflion, what, ‘ 

i z < 

3. Judiciary confefEon, what, 522 ' 

4. A judiciary confeflion,, made by 
a party in a caufe, is full evi- 
dence of the fad acknowledged, 
and requires no other proof, 

ibid. 

5. It cannot be divided, when there 

is no other proof, 523 

6. Confeflion can«only be avoided 
by (hewing that it was made 
under a miftake of fad, ibid . 

ii. 334,325 

7. It is not fufficient to allege a 
miftake of law, i. 523, 524, 

«• 325 

8. IIow far a pcrfon is bound by 

hi* confeflion ariftng from a mif- 
take of law, ii. 326, 327 

9. A confeflion of a debt is a com- 
plete proof of fuch debt, i. 52 4, 

5*5 

10. Confeflion is proof not only 

againft the perfon making it, but 
alfo againft h*s heirs, 5 26 

1 r. Payment is a tacit confeflion of 
a debt due, but is fubjed to repe- 
tition when made by miftake, 
ibid. ii. 323,324 

12. A -judgment by default is tan- 
tamount to an admifiion of the 
fads dated in the declaration, 

ii. 321 

CONFUSION. 

1. Nature of confufion, i. 425 

2. Cor. full on takes place when the 

creditor becomes heir of his 
debtor ; or *via nserfd, when the 
debtor becomes heir of the cre- 
ditor; or when a third perfon 
becomes heir of both, ib. 4x6 

3. Extindion of the principal debt 

byconfufion induces an extinc- 
tion of. the obligations of the 
fureties, 426, 427 

4. Extindion of the acceflary obli- 

gation of the furety by confufion 
dees not extinguish the principal 
obligation, 427 


5. Diftindion between confufion 
and payment, i. 437, 428 

6 . Confufion taking place in the 

perfon of one of (everal debtors, 
in filido, does not difcl^arge the 
reft, 428 

7. Confufion takes place, when a 

creditor, who has transferred hit 
debt, becomes, after the transfer, 
but before notice, heir to the 
debtor,' ibid 1 * 

8. Secus, if the transfer had pre- 

vioufly been afiented to or noti- 
fied, ' ibid. 

9. In order to induce confufion of 

a debt, the charaders of foie 
debtor and foie creditor muft 
unite, ibid. 429. 

10. Where the rights or obliga- 
tions of third perfons are in- 
volved, equity will provide that 
there (hall be no defed of fub- 
ftantial jufljee by the union of 
two charaders in the fame perfon, 
as in the cafe of a creditor or 
debtor becoming executor, 

ii. 116, 117, 118 

1 v . Where a perfon, poflefied of an 
eftate, becomes in a different 
right entitled to a charge upon 
the eftate, the charge is merged 
in the eftate, * 119 

CONSENT. 

1. Confent of parties eflential to 

an agreement, i. 12 

2. Cor.fent, extorted by force, 
vitiates a contrad, unlefs, after 
the termination of the violence, 
the contrad is approved of, i. 15 

CONSIDERATION (Want of). 

1. Fallacy of the caufe or con- 

fideration, for which an engage- 
ment has been contradcd, ren- 
ders it void, i. 24 

2. So, where the confideration is 

repugnant to juftice or good 
morals, 25 

3. Where the confideration, for 
which an engagement has been 
contraded, is repugnflnt to good 
morals, on both (ides, although 

• the obligation is void in cafe it 
has not been fulfilled, yet the 
party, having paid it, xannot re- 
cover back his money, 26 

4. Secus, 



4 * Seeus, where tk confideration i 
it rtpugriant to juftice only on 
die fide of the ftipolattng party, 
l 26 

5. Whether a promiff, made to a 

perfon for committing a crime, 
» obligatory in point of con- 
Jcienee after the conamiffion of 
the crime, ib. 27 

6. Whether, there i« a juft con- 
fideration, in the cafe of a pro- 
snife made to a perfon for giving 
or doing fomethmg which he is 
already obliged to do, 27 

7. Wherever an engagement is 

entered' into, with a view to con* 
travene the* general principle of 
the J tnglijb law, no form of ex- 
preffion can remove the defeft 
inherent in the nature of the 
tnnfaftion, ii. 1 

f, Illaftration of this principle, 

• it. 2, and note (/z), 5. 

9. An engagement, by way of 
reparation for pad feduftion, is a 
good confideration, under what 
circum dances, 3 

to. Every tranfaftion, the object 
of which is to violate a public or 
private duty, is void, 4, 5 

11. Puffing at aliftions, being a 
fraud upon the purch&fers, de- 
prives a perfon of legal affiftance 
in recovering fatisfaftion for his 
attendance for that purpofe, 6 

12. An engagement, founded on 
the opprefion of a third perfon, 
is void, as if founded upon fraud, 

• ib . 

13. So is any agreement for the 
unlimited rcliraint of a perfon in 
following his lawful occupation, 

ib . 

24. Illegality in the objeft of a con- 
trad! will frnftrate the drifted 
regularity in form and cxpref- 
fioo, ib. 

15. Illuflratious of this principle, 

7— 1 a 

16. Whether infixranccs are good 

confider|ttons, 1 3—1 7 

17. Of the neceffity and fufflciency 
of a confideration, agreeably to | 
the law of Euglmnd % 19, to 

1 8. A promife, or bargain, with- 

out a confideration, is voicj, in 
what cafe, 20,21 


19. What amounts to a fnf&ciefnt 

confideration, ii. is-ij 


CONSIGNATION. 

1. Nature of a confignation. i. 376 

2. Though not an af!oal payment, 
it is equivalent thereto, ibiet, 377 

3. To be valid, it ought to be pre- 

ceded by offers of payment, 
which place the creditor in de* 
mure, . ibid. 

[And fee title Offers of Payment.] 

' Proceedings neccflary to obtain 


a confignation, 


ib. 378 


EfFeft of a confignation ; it dif- 
charges the debtor, 378 

6. The augmentation or diminu- 

tion in value of what is consigned 
enures to the profit or lots of 
the creditor, if the confignation 
is valid, * ibid* 

7. A debtor, who has configned 
money, cannot withdraw it, and 
infid on the confignation being 

4 void, ibid. 

8‘. Whether, after a valid config- 
nation made, if a debtor with- 
draw the money configned, the 
debt revives as again# fu re ties, 
ibid. 3 79 

CONSTRUCTION. 

See Agreement, 6. 


CONTRACTS. 

1. What a contraft is, i. 3, 4 

2. Didinflion between a contraft 
and a pollicitation, i. 4, 5 

3. What is of the cflbnce of a con- 
traft, i. 5 

4. What things are of the nature 

of the contraft, 2. 6 

5. Things accidental to a contraft, 

i. 7, and note. 

6. Divifion of contrafts into re- 
ciprocal and unilateral, i. 8 

7. Coafenfual contrafts, and con- 
tract! real, i. 9 

8. Divifion of contrafts into con- 

trafts of beneficence, mixed con- 
trafts, and contrafts of aotual 
intered, i. ip 

9. ConMOutadve and aleatory con* 

trifil, ib . 11 

10. Principal and acceflhry con* 

trjfta, i. 11 

11. Con- 
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I z. Contract regulated by mere 
natural juftice, and tbof* which 
are fubje&cd by the civil law to 
certain roles or forms f i. 1 1 

I a. What is neceflary for the form, 
mud be didinguifhed from what 
it neceflary only for the proof, 
i. is 

23 Defefis in contrails, ibid. 
[See Error, Fora , Fraud, Ini ■ 
quality , Conjtderation ( want of), 
Obligation, 7.] 

14. Where a contrail is compofed 

of feveral parts, whether the ille- 
gality of one part affells the 
whole, ii. 17, 1$ 

15. Who are capable or incapable 
of contracting, i. 29—32. ii. 25 

—32 

[See Drunktnnefs, Infant, Inter • * 
did. Lunatic, Women.'] 

16. What may be the objelt of 

contrails, i. 32 

17. We are deemed to contrail by 
an attorney duly appointed, or if 
we afterwards ratify his contrail, 

4 S» 4 ^ 

[See Agent, Attorney.] 

18. A partner is deemed to con- 

trail for his partners, in wbat 
cafes, 49 

19. Of the eifeCt of contrails, 50 

go A contrail has no effett, ex- 
cept with regard to things which 
are the objeCU of the agree- 
ment, ibid. 

pi. Nor, except as between the 
contracting parties, 52 

?2. Limitations of this rule, ib. 

P3. A perfonal contrail cannot be 
apportioned, ii. 45 

94. A contrail, which upon the 
face of it is regular, may be im- 
peached as ufurious, 222 

25. The execution of a contrail, 
no proof of a man’s capacity, 
59 1- — 593 

Concerning the Interpretation of 
Contrails, fee Agreemiut, 5— 
1.9; Prefumption, 17. 

CONTRIBUTION. • 

p. How far onefuvety may compel 
another to contribute to the debt 
fcr vyhifh they ere jointly found, 

4 * 7*| 79 


2. All who are equally liable to a 
common demand, ought equally 
to fuflain the burthen* of diu 
charging it, ii. 78, 79. 80 

COPIES. 

1 . So long as the originals arein ex- 
igence, copies are no proof, i. 489 

2. Of copies made by judicial au- 

thority, the party being prefent 
or duly fummoned, 490 

3. Copies made in the prefence of 

the parties, but without the au- 
thority of a judge, 401 

4. Copies made in the parties’ ab- 
fence, and without their being 
judicially fummoned, ibid, ago 

5. Copy of a donation, tranfcrihicd 
into the regider of infinuations, 
is no evidence of fnch donation, 

6 . Secus, if the infin nation & 

been mad* at the donor’s re- 
quell, and he had fiqned the . 
regider, ■ ibid. 

7. Informal copies, what, ibid. 

8. Such copies, if antient, are evi- 

dence againd all perfons in de- 
fault of the original, 492 

9. Copies of copies, 494 

CREDITOR. 

1 . Of the effell of obligations with 

refpeH to a creditor, i. 86 

2. A creditor may proceed againd 
his debtor for payment, ib. 

]• In what cafe he may oppofe 
compenfation, fee Set-off. 

4. Though a creditor may proceed 
againd his debtor, he has only 
jus ad rem , not in re, i. 86, 87 

5. A creditor cannot proceedagaind 

a third perfon detaining what is 
due to him, 87 

6. Exceptions to this rale.— Frau- 

dulent alienations made by an 
infolvent debtor, 88 

7. Where a perfon bobligcd to do 
any all, the creditor cannot com- . 
pel fpecific performance, 8 p 

8. Secus, where the obligation » 
not to do any thing, ibid. 90, and 

note (a). 

9. What perfona ere implied in the 

term u Creditor /’ , 332 

See further Ceffion of Adieus, 3 $ 

Payment ; f$rm of Payment ; 

9ft off. 


CROSS- 
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CROSS-EXAMINATION. 

1. The importance of crols-examU 
nation, and extent to which it is 
admiffible, confidcred, ii. 267 — 
269 

DAMAGES, and INTERESTS. 

I. Explanation cf the term. i. 90 

а. Where no fraud exiJls, and a 
debtor is incapacitated from per- 
formance of his obligation, to 
what damages he is liable, 91 

3. In genera], debtors are anfwer- 

abie only for damages, incurred 
with refpeft to the objeft of the 
obligation, and not for fuch as 
are foreign to it, ib . 92 

4. But a debtor is anfwerable for 
extrinfic damages, if they were 
in contemplation in the contract, 

9 * 

5. So, if he fubmitted to them, 
cither tacitly or exprcfsly, ibid. 

93 ’ 94 

б. Where no fraud is imputable, 

the debtor is liable only to the 
higheft fu m, at which the dama- 
ges might be calculated to 
amount, 95, 96 

7. But, in the cafe of fraud, he is 

liable to all damages indiferi- 
minately, 97 

8. But this liability does not ex- 
tend to remote confeqnences, 
which are not ncceflarily con- 
nefted with his fraud, ii. 98, 99 

9. A debtor is liable for damages 
and interefts, not only in cafe of 
non-performance, but alfo for de- 
lay of performance, 99, and note. 

10. What damages are due in cale 

, of delay of payment of a debt, 

100, 101 , note, jO 2, note. 

DEBTOR. 

See Alternative Obligations , 4, 
87—1 3 , Cejffion oj /Itfions 1 i 2 ; 
Creditor ; Damages ; Delay, 
Demture j Joint and fe deral 
Obligations ; Payment , Term of 
Peymikt. 

DEED. 

1. Diftin&ion between deeds and 

private writings. ii. ^64 

2. Dcfinitiop of a deed, 165, and 

note • 


3. No particular mode of deliver*- 
ing a deed neceflary, ii. \t 6 

4. Signature is efTential to a deed,/£. 

5. One partner in trade cannot 

bind another by his execution 
of a deed, 1 ibid . 

6. Where a perfon is empowered 

by letter of attorney from ano- 
ther, to execute a deed. &c. it 
muft be done as the aft of the 
party himfelf, 167 

7. Where a deed is absolutely void 
in its execution,' fubfequent de- 
livery may make it good ns n 
deed then firft executed, ibid . 

S. In giving deeds in evidence, the 
deed itfclf mud be produced, un- 
lefs a fausfaftory excufe can be 
given, ibid . 

9. What excufe deemed fufficient 
for not producing a deed, 168 

10. If a deed is pleaded with a 

profert. nothing can difpenfe 
with the aftual production of 
fuch deed, 169 

1 1 . Proceedings where neither the 
original nor the counterpart of a 
deed can be produced, 170, and 

note. 

11. The recital of one deed in 
another, how far admiffible as 
evidence, 176 

13. An inquifition pofi mortem is 
good evidence of a deed, ibid \ 

14. Where a deed requires inrol- 

ment, a copy of fuch iurolment 
is fufficient, ibid. 177 

15 Of the rule, that a deed mult 
be proved by the fubferibing 
witneflVs, 17 1 

x6. Exceptions to this rule, ibid . 

172 

17. Where fubferibing witnefTes 
are dead, beyond the leas, or 
after Hr ift enquiry cannot be 

: found, their hands may be 
proved, ibid. 173, >74, i 75 

18. Where a fubpromed witnels 

did not appear, and a written 
acknowledgment cf the party 
was proved, the deed was allow- 
ed to be read, 175 

19. The rule, requ ; ring proof by 

an attefting witn/fc, extends to 
a cancelled deed, f *4.- 

20. Proof of hand- writing admir- 
able, 6 . , 77 

[And fee Hand-writing. 1 

21. Not 



INDEX. 


si. Not neceflary that fubfcribing 
witnefles fliould fee the party 
execute the deed? ii. 177 

sx. Cancelled deeds, how far ad- 
miffible in evidence, 178, 179 

23. Alteration of deeds by a ftran- 

ger in an immaterial point, does 
not avoid them, 179 

24. Secujf if it be a material point;' 

or the party executing alter the 
deed, though not in a material 
point, ibid. 1 80 

DELEGATION. 

1 . Nature of a delegation, and how 

it is made, i. 392 

2. Effeds of a delegation, 393, 394 

3. Whether the delegant is anfwcr- 

able for the infolvency of the 
fubftitute, 394 — 396 

4. Difference between delegation, 
transfer, and Ample indication, 

396 

DELAY, DEMEURE. 

1. When a debtor is deemed to be 

en demeure, i. 83 

2. EfFeds of demeure or improper 

delay, ib. 84, 85 

3. How delay is purged, 84 

4. Delay or negled of one of fevc- 

ral debtors in folido affefts his 
co-debtors, ad confirvandam et 
per pet umi dam obligationem , non ad 
ai^gendam, 151, 152 

DISCUSSION. 

1. Origin of the exception of dif- 

cudion, i. 262 

2. What fureties may oppofe the 

exception of difcuifion, 263 

3. In whatcafe the creditor is fub- 

jed to difcufiion, and when the 
exception of difcuifion ought to 
beoppofed, ibid, 264 

4. What goods the creditor is 
* obliged to difcufs, 265, 266 

5. Not property belongihg to the 
debtor out of the kingdom, 263 

6m Nor, property in litigation, ibid, 

7. Nor, property hypothecated by 
the principal debtor, when the 
principal debtor has alienated 
it, and it is pofTeffed by third 
perfons, ibid. 


687 

8 . A furety for one of feveral 

debtors itt folido may demand 
the exception of difcufiion of 
them all, i. 266 

9. At whofe expence the difcufiion 

ought to be made, 267 

10. Whether the creditor, who has 

failed to make the diiTcuffion, is 
refponfible for the infolvency of 
the debtor, ib, 268 

DIVISIBILITY. 

1. Nature of a divifible obligation, 

i. 171, 172. 179 

2. Diflindion between civil and 
intelledual divi Ability, 172 

3. Obligations in facie ndo , and in 

non faciendo , as well as in dando , 
are divifible, when the objed of 
fuch obligation is fufceptible 
of being divided, or executed by 
parts, # 173 

4. The obligation to deliver a piece 
of land, whether divifible, 176, 

177 

5. The obligation, retaking from 
the bequeft of a fum for the 
building of an hofpital, or for 
fome otner purpofe, is divifible, 

178, 179 

6. Nature and”* effeds of divifible 

obligations, 179 

7. Obligations become divifible on 

the part of the debtor, or of the 
creditor, when either of them 
leaves feveral heirs, ibid* 

8. Firft effcd of the divifion of an 

obligation on the part of the 
debtor.— -Each heir is liable only 
for the part of the debt for which 
he is heir, 180 

g, Firft modification of this tffeS:— 
With regard to hypothecatory 
debts, each heir being pofleflor 
of the property hypothecated, is 
bound hypothecatorily for the 
whole; though he is perfbnally lia- 
ble only for his part of the debt,r£. 

10. Second modification In regard 

to debts of a fpecific thing, only 
the heir of the patrimonial ef- 
feds, of which fuch fpecific thing 
cbnftitates a part, is liable ; the 
heirs of other kinds of property 
jre not liable, ibid. * 

11. Third modification: — Between 

feveral 



federal heirs, wlio facceed to 
that branch of the property, 
wvhich contain! the thing fpeci- 
fically doe, the creditor may fue 
him, to whofe lot it falli, for 
payment of the whole, in what 
care, i. 180, i8z 

12. Fourth modification :— When a 
debt confide in the fimple refti- 
tution of a thing, of which the 
creditor it proprietor, and to 
which the deceased debtor had no 
title, hit particular heir, who is in 
poffeffion, is liable to the reditu- 
tion of the whole, 181, 18s 

13 * Fifth modification Any one 
of the heirs, by whofe aft or 
fault a fpecific thing has perifhed, 
it liable for the whole debt, and 
the others are liberated ; nnlefs a 
penalty were ftipulated, 182, 183 

14. If the thing perifh by the 

fault or the fraud of feveral of the 
heirs, they are each bound in 
JolidOf 184, 185 

15. Sixth modification : — Although 

an obligation be divifible, one of 
the heirs of the debtor may be 
liable for the whole of it, in what 
manner, 185 

16. But, except in the cafes fpeci- 

fied, each hefr* is fubjeft to 
divifible debts, only for his own 
parts and not for the furplus, 
even though his co-heirs be in- 
folvent, ibid. 

17. Exceptions from this lad prin- 
ciple, 186, 187 

>8* Second effeft of the divifion 
of a debts which confifts in its 
being capable of payment^ in 
parts, 187 

19. Exceptions.— 1 ft. With regard 
to alternative debts, or debts of 
indeterminate things, 1 58 
so* ad. When it is exprefsly 
agreed that a debt fhall not be 
payed by ports, 189 

si. Bat this agreement does not 
prevent the payment of the debt 
in parts to the different heiri of 
the creditor, 190 

22. 3& When, from the nature of 
the confraft, or of the thing 
’ which it the fahjeft of it, or 
from the eyid propofed, it i^the 
cantrafting parties' intention that 


the debt fltoold not bt paid in 
parts, 4 i. 190, 191 

23. Effeft of the divifion of a 
debt; as well on the part of the 
creditor, as on that of the debtor, 

191, 19* 

24, A debt, which is divided be- 
tween the heirs, either of the 
creditor or of the debtor, be- 
comes indivftible, by the reunion 
of the portions of fuch heirs, inf 
a finglc perfon, 192, 193, 194 

23* Secus, when a debt has no 
initio been contrafted feparately, 
194 

26. Difference between tbedebt of 
feveral fpecific things, and that 
of feveral indeterminate things, 
with regard to the manner in 
which they are divided, ibid . 

DIVISION. 

1. Origin of the exception of di- 
vifion, i. 268 

2. What perfons can or cannot 
expofe the exception of divifion, 

269 

3. The furety may demand the 

divifion of the obligation between 
himfelf and his co-fureties, in 
what cafes, 270,271 

4. Whether a divifion can be re- 

quired with a furety, whofe con- 
traft is not valid, and with a 
minor furety, 272, 273 

3. At what time the exception of 
divifion may be oppoied, 273, 
2 7 + 

6. Effeft of the exception of di- 
vifion, 273, 276 

DRUNKENNESS. 

1. How far the being in a (late of 

intoxication will vitiate a con* 
traft, i. 29. ii. 28, 29 

ELECTION. 

See Alternative Obligations , 2—4. 

8 — 13; Solidity 9 13, 14. 

EMPLOYERS. 

Of the obligations of employ- 
ers, i. 300 

2. In what fenfe they accede to 

the obligations of their manag- 
ers, ib. .301 

3* In 
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3i la what cafes the acceflary oh. 
ligation of employers tikes place, 

^ *• 3 01 

4. Of the effeU of the acceflary 
obligations of employers, 303 

5. Of the acceflary obligation of 

employers, art flog from the faults 
of their managers, 304, 305 

See Agent » 

ERROR. 

2. Error is the greeted defell that 

can occur in a contrail, i. 12 

a. In what cafes it annuls an agree* 
ment, ib. 13 

3. Error in the motive does not 
annul an agreement, i. 14, 15 

4. Diftinltion between errors of 
law, and errors of fad, ii* 414 

ERRORS IN LAW. 

See Miflakes in Law* 

EVIDENCE. 

I. General preliminary obferva- 
tions on the law of evidence, 
ii. 141, M2 

а. Divifion of evidence into literal, 
or parol ; fee Parol Evidence , 
and Written Evidence. 

3. Of the rule requiring the bed 

evidence the nature of the cafe 
will admit, ii. 147 

4. No evidence can be brought, 
which fuppofes dill greater evi- 
dence behind, ibid. 148, 149 

5. Cafes, in which preemptive 

evidence of a neceflary fall is 
allowed; although the fubjell 
would admit of more authentic 
evidence, 1 5 1 

б. All confiderations of evidence 

mud be purfued with reference 
to the fubjell matter to which it 
is applied, 284 

See Confsffioni Onus Protandi ; 
Pre/umption, 20. 

EXAMINATION (of Witnefles). 

i. Before whoa to be taken, ii. 

. 228 

j. Where witnefles cannot be ex- 
amined, depofitions regulyly 
taken in a former proceeding 

Vol, II. I 


6f» 

between the fame parties are 
admiffible in evidence, ii, |so 

3. In cafe of the death of witnefles 

proving a, bankruptcy, a trqe 
copy of their depofitions (hall be 
evidence to prove fuch bank- 
ruptcy, ibid. 

4. In cafes of felbny, if a deponent 
' die, his depofitions may be read 

as evidence on trial, ibid. 23O 
;. Whether the examination of a 
pauper refpeding his fettle ment, 
before two judices who did not 
remove him, is* admi&ble on an 
appeal from an order fubfeque nt- 
ly made, 230,231 

6. The private examination (be- 
fore birth) of a woman pregnant 
is, in cafe of her death, evidence 
againd the putative father, 23 1 

7. In examining witnefles, their 

depofitions mud bar given on 
oath, 234 

8. Comparative view of the ad- 
vantages refulting from a public 
examination in open court, and 
a private examination before * 
judge or commifiioners, 233, 

•236 

9. StriHures on the degree of af- 
fent to be given the tedimony 
of whnefles on their examination, 

237—244 

10. And on the mode of examining 

witnefles, 245—250 

11. Witnefles, examined with s 

view to diferedit the tedimony 
of others, cannot be admitted to 
drpofe to particular falls of 
criminality, 260 

12. Though a bankrupt cannot be 
called as a witnefs to prove his 
own bankruptcy, yet what was 
faid by him at the time in ex- 
planation of his own a ft, may be 
received in evidence, 285 

FACT. 

Of the didinllions between law and 
/ fall, fee Law, 4 

FIDEI COMMISSUfa. 

I . ( Chara£ters of, ii. 493 

t. Dilliodion between, and an iu- 
ftittuior, 509 

3. Fidmcmmiffa at: Spotted only 
by tha intention, 516 

Zi FORCE. 
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FORCE, (Want of Liberty). , 

1. ContraAs extorted by force are 
not obligatory, i. 16, 17 

x. But a promife made to a perfon 
for delivering the party fullering 
violence is binding, 1 7 

3. What degree of force will vitiate 

a contract, # ibid. 18 

4. It mud be an nnjud violence, 

ad'vtrfus bonos morn, 1 8 

5. The deleft of force in contraAs, 
how purged, 15 and note ( 4 ) . 

6. When a perfon is prevented by 
force or accident from doing any 
thing, he is not liable to damages, 

fraud. 

x. Fraud is a defeft in contraAs, 

i. xa 

а. Explanation of the term, 19 

3. Does not effentially vacate a 
contra#, in what cafes, ib. and 
note {b), 20, and notes ( a ) (b). 

4. To impeach a contra#, the 
fraud mud be committed by, or 
with the participation of the op- 
posite contra#ing party, 20. and 

note (r). 

5. Although by the Englijh law, a 
tliird perloikdiall not be punifhed 
for. the fraud of another, yet he 
Stall not avail himfelf of it, ib, 

note (r). 

б. ObjeAs comprised in the Statute 

of frauds, ii. 193, 194. 

HAND-WRITING. 

I. Of the evidence of hand- writing, 
ii. 182 

a. Comparifon of hands, how far 
preemptive evidence, in civil 
and criminal cafes, ibid. 183 

3. Companion of hands not ef- 
ficient for the original >foun* 
dation of an attainder for treafon* 

183 

4. Proof of hand-writing mud be 
made by perfons having a pre- 
vious knowledge of it, 184 

HR AR-S A Y-‘ EVIDENCE, 

I. Of the admHBbility of hear# fay 
evidence, ii, 983,884. 296, 297 

a. Where hear-fay evidence is a 
mere narrative of an event, 284 

—286 

/ 


3. In cafes of confpirtcy, the a#? 

of any of the parties concerned 
are admif&ble evidence againd 
the others, ii. a86 

4. The a#s of an agent (within the 
limits of his appointment) being 
the a#s of the principal ; what- 
ever is represented by fnch agent 
in the courfe of the tranfaAioa 
is evidence againd his principal, 

287, 288 

5. Exception to the rule for ex- 
cluding hear-fay evidence, 289, 

290 

6. Declarations of perfons nnder ap- . 

prehenfion of death, how far ad- 
miffible, 293, 294 

See further Examination , 1 2 ; Pe- 
digree, 2 ; Refutation . 

HEIR. 

1. Who is in heir, i. 185 

2. A heir to part of an hypothe. 

catory debt is liable hypotheca- 
torily for the whole, although it 
be divisible, 186 

3. In what manner heirs fucceed to 
the rights or debts of their tef- 
tator s fee Divifebitity , Indivifi • 
bility. Stipulation . 

4. Import of the term "beneficiary 

heir,” 333, note (c). 

3. Substitution of heirs by the Ro- 
man law, what, ii. 493 

6. Their duties, ibid, 494 

HYPOTHECATORY DEBTS. 

See Divifibilitym 

ILLEGALITY IN CON- 
TRACTS. 

See Conjidtration, 7 — 1 6. 

IMPUTATION OF PAY. 

MENT. 

1. A debtor of feveral debts may, 
at the time of payment, declare 
on account of what debt he fo 
pays, i. 368, 369, and notot. 

2. But, if he make no application, 
the creditor may, at the time of 
payment, make one, provided if 
be equitable, 369, 370—371 

3# A general declaration in a re- 
ceipt, ihat |he Am Is received 

on 
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on aeeouht of all the creditor’s 
claims, comprifesonly thofe debts 
for which he has a right ofa&ion, 

. 37 ** 17 * 

4* When, at the time of payment, 
neither debtor nor creditor have 
made any application, it ought to 
be made to that debt which it 
moil concerned the debtor to dif- 
charge, 37* and notit, 373, 374 

5. Where different debts are of 

the fame date, and in other 
refpe&s equal, the application 
ought to be madeproportionably. 
to each, 374 

6. If a debt carries intereft* the 
application is made to the intei- 
cit before the principal, ib. 37; 

7. Stcusf where intereft is due as a 

penalty for delay, 373 

8. Rules for the imputation of the 
price of an hypothecated thing, 
which has been fold ibid. 376 

INDETERMINATE OBLI- 
GATIONS. 

x. How far an indeterminate thing 
may be the object of an obliga- 
tion, i. 76 

2. An obligation may be contracted 

of an indeterminate thing of a 
certain kind, i. 167 

3. What things may be validly 

offered in difcharge of fuch ob- 
ligation, 1 68, 169 

4. .A debtor of an indeterminate 
obligation, who pays a certain 
artide under the erroneous belief 
that itwas. determinately due 
from him, has a right of repe- 
tition on giving another, 170, 

* 7 * 

INDICATION. 

I. It may be indicated in con- 
tracts to pay to a third perfon 
not only the thing due, but alfo 
another thing in lieu of it, or a 
lefs fum than what is due from 
the debtor, i. 339, 340 

a. Whether payment of a left fum 
to a perfon indicated liberates 
the debtor entirely, or only to 
that extent, 340 

3. An appointment may be made 
to pay a third perfon at a dif- 


fcrent time and p'ace from thofe 
agreed upon for paying . the 
creditor, i.340 

4- An indication m*y depend upon 
a condition, 341 

INDIVISIBILITY. 

x. Nature of an indivifible obli- 

• gation, i. 171,173 

а. Different kinds of indivifibility, 

*74 

3. Firft, abfolute, or individual* 

contra 8 n $ ibid* 1 75 

4. Secondly, of obligation, or in- 
dividual* obligation t, 1 74 

3. Thirdly, of payment, individual* 
folntiout , 176 

б, Whether the obligation to de- 

liver a piece of land be indivifi- 
ble, ib.xyi 

7. The obligation of doing a day fa 

work is indivifible, 177, 178 

8. So, the obligation of doing a 

piece of work, 178 

9. General principles concerning 

the nature and effeCts of indi- 
vifible obligations, 105 

10. Difference between indivifi- 

bility and folidity, 196 

xi. In indivifible debts, the debtors 
or creditors, or their heirs re- 
fpeCtivcly, are creditors or debtors 
of the whole t but not totalitor , 

ib. 197 

ix. EffeCts of the indivifibility of 
obligations in dando nut in facien - 
do, with refpeCt to the heirs of 
the creditor, 1 97 

13. Each heir may demand the 
whole; but on failure of pay- 
ment, he can claim damages 
only for the part for which he i i 

heir, *97- *99 

14. EffeCts of indivifible obliga- 

tions, in dando aid in facitndo, 
with refpeCt to the heirs of the 
debtor, 199 

15. Firft cafi ; when the debt is of 
fuch a nature that it can only be 
acquitted by the particular heir 
of the debtor who is afBgned, 

• ' 209 

16. Second caft\ when the debt 
may be acquitted by each of the 
coheirs of the debtor feparately, 

, 0.201 

Z.% a 17. Third 
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INQUISITION POST MOR< 
TEM. 


17. Third cafe\ when the iodi- 

„ vifibfe debt can only be acquit* 

) ted jointly by all the perfons 
obliged, i. 201 

it. Of the eflfeft of indivifible 
obligations, in non faciendo , ib. 

20 j, 204 

INEQUALITY. 

1. Inequality vitiates a contrail, 

i. 2 1 

2. What amounts to inequality by 

the civil law, ib . 22 

3. Of inequality in the ca(e of 

minors, 23 

4. How far inequality is fufEcient 
to let slide a contrail, 23, 24, 

nott [a). 

INFANT. 

1. An Infant cannot contrail by 
himfelf (by the civil law) ; 
though he may by the miniltry 
of his tutor or curator, i. 29 

2. By the Englijb law, infants are 
altogether difabled from con- 
tralting, except in the cafe of 
neceflaries, and of alls in their 
nature beneficial to themfelves, 

** ii. 29 

3. But their deeds are now only 

voidable, 30 

INJURIES, AND NEGLECTS. 

1. Explanation of the term, i. 70, 

7 * 

2. Infants and madmen are inca* 

pable of them, 71 

3. Intoxication is no excufe, 7 x 

4. Perfons interdi&ed for prodi- 
gality are liable, ib . 72 

5. Parents or guardians are refpon- 
fible for the injuries of their 
children, in what cafe, i. 72. 

ii. 40 

6 . Of the liability of mailers for 

the injuries, or neglells of their 
fervants, ibid. ii. 41 

7. Thh flatnte of frauds does not 
extend to a promife of making a 
fpecific fatisla&ion for an iijj ary, 

ix. 199 

See Joint and Several ^Obliga. 
ticns , 22. 


Inquifition pofi mortem , evidence of 
a. deed, ii. 170 

INSANITY. 

See Lunacy* 

INSTRUMENT. 

In eonftruing inftrumentr, all alia 
ate to be taken according to the 
fubjeti matter, ii. 212 

See Ufage, Wills • 

INTERDICT.! 

Perfons, under an inderdilt for 
prodigality, are by the civil law 
incapacitated from contralling, 
i. 2f . 30 

INTERESTS. 

See Damages • 

INTERPELLATION.* 

1. Judicial interpellation, how 

made, i. 439 

2. It interrupts the cour/e of pre- 

emption, if accompanied by legal 
formalities, ib m 

3. If made to one of feveral 
debteri in Jolido , it interrupts the 
prefcription with regard to all 
the others, and their heirs, ibid, 

460 

4. If made to one of the heirs of 
a debtor, though fubjeH to by. 
pothecation for the whole debt, 
a judicial interpellation does not 
interrupt the prefcription again it 
the other heirs, unlefs the debt 
be of an indivifible thing, ibid . 

5. Whether a judicial interpella- 

tion to the principal debtor, in- 
terrupts prefcription again# the 
furcties, 461,462 

INTERPRETATION. 

See Agreement, 5—19. 

JOINT AND SEVERAL 
OBLIGATIONS. 

1. Of joint and feveral obligatibns 
in favour of feveral perfons, 
ii. c? 
2. In 


6 
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?• In cafes of contraAs with fee- 
ton, a right of aAion may be 
maintained, either on behalf of 
the faAor or his principal ; and 
payment to either will be a-faf- 
ficient difeharge, ■ ii. 55 

j. A general obligation, in favour 
of feveral perfons,' is a joint ob- 
ligation to them all, in what 
cafea v 56 

4. An intereft cannot be granted 

jointly and feverally, 57 

5. Cafes, in which the Englijh 
courts confider obligations, which 
in their expreflions were feveral, 
to be joint in their effeA, on ac- 
count of the joint interell to 
which they referred, ib. 58 

6. In what cafes joint words may, 
by conftruAion of law, be taken 
both jointly and feverally, 58, 

59,60 

7. A bond" to A., and payable one 

part to him and the other to B 
is a feveral obligation, 60 

8. And the releafe of the one is no 
prejudice to the other, ib. 

9. A covenant made to tenants in 
common generally, may be con- 
itrued as feveral ; and why, lb. 

10. A releafe of one of feveral, 

who are entitled under a joint 
contrail, is a difeharge from the 
others, 6f 

ix. Of joint and feveral obliga- 
tions, againft feveral perfons, 

62 

ia. In the cafe of a bond or cove- 
nant, expreffed to be made jointly 
and feverally, the creditor may 
proceed againft all in one joint 
allion, or feparatdy againft each 
* of them, . ib. 

Ij. But the obligation moft be 
treated as wholly joint or wholly 
feparate, ib* 65, 66 

14. Cafes, in which fatitfaAion 
made by any one is, as againft 
the creditor, a liberation of all 
the others, 62, 6s 

[And fee Bill of Exchange , 1.] 
15- An obligation, cuniraAed 
generally by feveral perfons, is 
joint, unlefs it contain fomething 
to render it feveral, 63 

1 6. Difference between a joint ob- 
ligation, and an obligation in foli- 
dop ib . 64, and notes . 


* & 

17. Debts, contuse! by partners 
in trade, art joint debta»and can / 
be foed for only againft all the 
partners, or the furviv&ng part- 
ners jointly, in what cafe, ii. 63 

iS. Exception, the cafe of. a part- 
ner who had given a feparate' 
bond ; and whofe feparate eftate ' 
was held to be liable, as well aa 
• his joint eftate, 66 

19. Where one of feveral joint * 
debtors dies, the creditor baa 
only a legal remedy againft the ; 
furvivors, ib. * 

2Q. Exceptions to this principle, 

a 1. In what cafes truftees, execii- L 
tors, and affignees of bankrupts 
are feverally refponfible, ib. s 

22 . In cafes of injuries, a right of 

a&ion for the whole damage Ke$ 
againft any one of the perfons 1 
liable, ib. 

23. In contraAs, where an aAion 

is brought againft /entered, if it 
cannot be iupported againft all, 
it wholly fails, 67 . 

24. The purfuit of one or more of * 

feveral debtors, who are each 
refpeAivelv liable lot the whole, 
does not bar the right againft the 
others, sbid. 

25. Where two ]$r(bns are bound ( 
jointly and feverally % a releafe to 
one is a difeharge to all, 68—77, 

0 and notes. 

See Contribution. 

JOURNALS. 

1 . What is written in the journals . 

or dome die papers of individu- 
als, conftituces no proof jn their 
favour, i. 485 

2. But, if it tend to bind the inb- 

feribing party, it will avail againft 
him if figned, ibid. 

3. So, if it tend to liberate a 

debtor, it is binding though not 
(igned, 486 

4. Concerning the journals of 
tradefmen, fee Tradefmeifs Books* 

JUDGMENT. 

1? What judgments have the au- 
thority of res judicata, i $54 

2. Ttyeir kind* ipecihed, 5*4, 5 3; 

3. What degree of author: ry ret 
judicata judgments have, irom 

Zz 3 - wnich 
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4. wuen juAjgniJi 


refartlimit, ' 536 

5 whit tfifei judgments may be 
imptinchedby nrnuhuM\t % fee 
%h»tu CMU. ^ 

6, judgments^ from which the ap- 
peulis ‘no longer receivable, 
539 — 54 * 

jf. Agatnft what judgment! the ap- 
pcal ii declared to be loft* 54 1, 


8. Difference between a noil ai 
an improper judgment, 544 
p.‘ A judgment is mi!!, when the 
objed or its condemnation is un- 
certain, ibid, 

tp/'So, when the objed of con- 
'dcirniatiori fo iropoffible, 54$ 
41. So, when a judgment pro. 
nonhees any thing contrary to 
the laws, tb. 

12. So, when it contains inconfift- 

enr and contradictory dilpo- 
fitions, 546 

13. So, when it pronounces on 

what was not brought before the 
judge, ibid. 

14. And, when it difmxflea a de- 

fendant from a demand in which 
he had acquiefccd, ibid. 

4$. All judgments, founded op 
proceedings againft perfons who 
are incapable of being parties to 
a judicial proceeding, are void, 

v v 547-549 
16. So, where they are given by a 

judge under certain disabilities, 
ibid. 

17« Or, bjr the aon-obfervance of 
the requifile formalities, 550 
1 8. An adual adjudication is not 
only binding on the parties! 
but, where a perfon had paid a 
debt, and (on being fued for it) 
could not find the receipt, and 
paid it over again, it was held he 
could not recover it, after he bad 
found the receipt, ii. 348 
49. How far the judgment of 
foreign coutfs, or of courts not 
of record, are liable to be con- 
wwerted, , 349. 35* 

fo. A judgment can only be con- 
flufiye between the parties, or 
{toft deriving title under them, 
3 S° 


si. Exception to this rale.— »A 
judgment is evidence againft* 
other parties, whenever the 
matter in difpnte is a question 
of public right, and all perfons 
ftsnding in the fame fituation are 
affeded by it, iu 350, no" ( a ). 

12. A judgment in one aftion is s 
bar in another ‘adion, 351, 352 

23. But in cafe* of ejedment, a 
verdid in one caufc is not con- 
clufive in another, 33 3 

84. In decifions that operate in 
rmi the judgment is binding 
againft all perfons, on what 
ground, 333 

13. Application of this principle to 
cafes of condemnation in the ex- 
chequer, and to cafes of price, 

** 354 * 355 — 35 ® 

LAW. 

1. Natural law is at leaft the medi- 
ate caufe of every obligation, 

»• 73 

2. There are fome obligations, of 
which either natural or pofitive 
law is the only caufe, ibid. 

3. Of the diftindion between law 
and fed, ii. 360, 361—364 

4. Of the effed of ofage upon the 

law, 364—3^7 

5. How far the dodnne, that 

“ every man mu ft be taken to 
be cognisant of the law,” ex- 
tends, 39 2 “* 395 

Miftaku in Law, fee Mifinkts. 

LEASE. 

All leafes of lands, for longer term 
than three years, muft be in 
writing, or they # will only have, 
the force of eftatea at will, ii, 194, 

LEGITIMACY. 

1. So long as the birth of chil* 
dren can be aferibed to a legiti- 
mate fource, the law will not 
fuppofe criminality, ii. 457 

2. In what cafe* the qnality m 

legitimacy and filiation may bo 
contefted, ib. 458 

3. Difruffion of the prefumption* 
for and againft legitimacy, iq 
the c^fe of the &>«r de Vi*a*tu % 

459 “ 4 ?A 

4- A 
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4 A child may be legitimate* if 
born of a woman rending with 
her kufband, though # (he may 
have been guilty of mifcondud* 
ii. 469 

• LENGTH OP TIME. 

I. Of the ftatutes of limitations* 

and of preemptions founded on 
length of time, ii. lao. 

a. Limitations of time for bringing 
certain actions* ibid . 

g. If credit be given* or a debt be 
contracted on a condition, the 
time of limitation cannot com- 
mence till the expiration of fuch 
credit or performance of the con- 
dition* 1 21 

4« Conftru&ion of the limitations 
of time allowed to perfons fpeci- 
Sed in the ftatute of limitations* 
122 

5. When the time* allowed by the 
ftatutes of limitation* begins to 
run* no fubfcquent difabiliues can 
Hop it* 123. 128 

6* Length of time is no bar in th* 
cafe of a truft* 126. 1 30 

7. Limitation of this rule* 130— 

*3* 

8* Time allowed for entries into 
lands* and for fuftaining an eject- 
ment* 127 

9. The ftatute of limitations can 

only operate in the cafe of an 
adverfe pofleflion* ibid. 128 

10. Period of time allowed for bar- 

ring claims* or protecting a pof- 
feffory enjoyment* 128* 129 

II. How far private grants, re- 
cords* or aCts of parliament may 
be prefumed from length of time* 

i.3J**34. >35. >36 

12. After a lapfe of 20 years* 
equity will prefume a demand to 
be fatisfied* or a right rxtin- 

S iQied* provided there are no 
ermediate ads* by which that 
preemption is repelled* 129 
13* Length of time no bar in cafes 
of fraud, ibid. 130 

LIMITATION OP ACTIONS. 
See Length of Tim. < 

LITERAL EVIDENCE. 

See Par*/ Evidence 


LOOSE PAPEM. . 

1. Loofe piper., teading'to obflg* 
the party writing dim*, (boon 
foaM in th. mu of tl. penoo 
in whof. favour th. obligation it 
purported to be eontracmd, arc 
no proof again* th. party writing 
then, i. 487 

a. Loofe paper*, found in a tradefr 
man’* book, are no evidence, 

4 *5 

3. What degree of evidence ii to 
be given to a difeharge, written 
bet not figned by the creditor , 
and which ii found in lb* 
debtor*, pofleflion, 486, 487 

LUCID INTERVAL. 

t. Nature of a lucid interval, S. 

66 8 

a. Duration of, neceflary to give 
perfeft aflurance of a temporary 
re.eftabliihment, 6 69 

3. In what kind of folly fneb inter* 
val. may be prefumed, . 671 

MADNESS. 

See Luaatj. 

MANAGERS. 

See Agmt. 

MANDATORES PECUNIJS 
CREDENDiE. 

1. Explanation of the term, i. 294 

2. Dittinftion between them ana 

furetiei, 295 

3. Of the obligation, of msMdtt.ru 

ptCHni > crtJtnds, 294 — 299 

MAP. 

A map of land., how for admiffiUe 
a. evidence, u. 161.39* 

MASTERS. 

1. Of the liability of matter, for 
the injurie. or neglcA. of their 
fervanu, i. 72. ii. 40,-41 

2. They are bound for the injuriea 

of their children and fervent., 
when they have not prevented 
them, i. 305 

3. And for thofe which they could 
mot prevent, if the forvnnt. com* 

Z * 4 mitted 
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mifted them hi the fonAtons to 
‘ which they weteappoioted, i. 305 
4, They ere notanfwerable for the 
contrail of their fiervants, unlefs 
tbcfe had been intrufted with 
fome ' bafsnefi to which the con- 
' tridi relate, ibid. 30 6 

MISTAKES (in Law). 
General remarks on this fub- 
jr## it. 369 an 4 fiil. 

8. Money paid by mrftake of law is 
recoverable by a&ion, 379. 387 
—389.391 

3. How far Britijb courts of judi- 

cature are* bound by errors in 
law, 383, 384 

4. Differtation on this fubjedt by 
- M. D* 4 gutjeau, 408 and foH \ 

Jf a payment be made by error 
j.on account of any caufes which 
3 are of no avail in law, there is a 
right of repetition, 410, 4 11 

6 . Error of law gives no perbn a 
right of acquifition, 41 a, 4 1 3 

7. Diftin&ion between errors of 
law and errors of fa#, 41 4-* 430 

8. Opinion of Vinuius how far a 

fum, paid by error of law. with- 
out being due, is fubjeft to 
repetition, ^ 437 

NATURAL OBLIGATIONS. 

1. Of natural and civil obligations, 
according to the R*man and 
French laws, i. 108— 1 11 

NECESSARIES. 

9. Infants may contra# for aeccf- 

faries, ii. 29 

%. What Ihall be deemed necef- 
faries, ib. 

3. Hu(band is anfwerable for ne- 
ceffaries fupplied to his wife, 
ii. 31 

^ION-PERFORMANCE. 

See Damages. 

OVATION. 

1. Definition of a novation, i. 380 

2. Different kinds of novations, 

. 381 

3* What debts are ncceffary* to 


constitute the fubjedt of a nova- 
tion, i. 382-^384 

4. Who may make a novation, 

. 3*4 

5. In what manner a novation 1a 

made, $8$ 

6 . The confent of the creditor, or 

of fame perfon in his behalf, is 
requifite, ibid. 386, 387 

7. Whether the grant of an annu- 

ity for the price of a fum due by 
the grantor, necefiarily includes 
a novation, 387—389 

8. To render a novation valid, 

there muftbefomething different 
in the a# from the former obli- 
gation, 389, 390 

9. May be made without the con- 
fent of the former debtor, 390 

10. Effedt of a novation s— it libe- 
rates all the parties bound, by 
extinguishing the debt, with all 
its acceffary hypothecations, ibid* 

39 1 

11. Unlefs fuch hypothecations be 
transferred to the new debt, with 
the confent of the party to whoa 
the hypothecated things belong, 

ibid. 39a 

See Delegation 

NUDUM PACTUM. 

Nudum padtum, w£at, ii. 29 

OATH. 

1. Of oath* for rhe performance of 

agreements, i* 63 

2. How far fuch oaths are valid or 

not, . 64 

3. Valid only in ppint of con- 
fidence, 65 

4. Oaths to perform impoflible or 
illicit engagements are null* 65, 

66 

5. Whether oaths, extorted by 
violence are obligatory or not, 

66-68 

6. The obligation, refoldng from 

fuch oath, does not defeend to 
the heir, 6$ 

7. Oaths, attesting a promise 

1 which has been obtained by 

fraud, are not .binding, 68 

8. Of the oaths of the parties in 

civil (nits, * * 561 

9. Derisory* oath, whaf, ibid. 
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Vo. In refped to what things the 
decifory oath may he deferred , 

1 1. In what cafe* it may be dcll^ 

red, ibid. 

12. Whether any proof is necef. 
fary, to enable a plaintiff to defer 
this kind of oath, ibid. 5651 $66 

13. It can only be deferred by, or 

to, perfoni having the difpofition ’ 
of their rights, $6; 

14. Confequently, neither by nor 
to minors, nor infoivent perfons. 

Hid. 

15. A procurenr cannot, 568 

16. A perfon, to whom the oath is 

deferred, muft either take it or re- 
ferit back, on pain of lofing his 
caufe, ibid. 

17. The decifory oath derives its 

effed from the agreement of the 
parties, $70 

18. Therefore, if the party by 
whom'it has beendeferied, would 
have juft caufe of reftitution 
againft the agreement, he may, 
by obtaining fuch reftitution, de- 
ftroy the effed of the oath, 572 

19. Of the oath of a party interro- 
gated upon fads and articles, $73 

20. Suppktory oath, what, $74 

2i« What things muft concur to 

warrant the application of this 
oath, 575 

22. Examples of incomplete proofs, 

which the judge may fupply by 
oath, ibid. 576 

23. Of Juramentum in litm % or the 
oath deferred by the judge in or- 
der to determine the amount of 
the condemnation, 577 and foil . 

OBLIGATION. 

t. Definition of the term obliga- 
tion, i. 1, 2 

a. What is an imperfect obliga- 
tion, z 

3. What is a perfect obligation, 2 

4. Diftindion between natural and 

civil obligations, ibid. 

5. Divifion of obligations into natu- 
ral and civil, 103. 108 

[See Natural Obligations.] t 

f. Into pure and fimpie, and con- 
ditional, and thofe„ which are 
contraded under various modifi- 
fjUions, 108 


«•* y 

7. ajrijqaidattof, 

i. foj 

8 . Alternative, fet Autrndsh$ 04 * 

ligations. T ' 

9. Iudeterminate, fee Indtttrmidqti 

Obligations . - 

10. Into principal and aceefttry* 

106, 107 

zi. Into primary and fecondary. 

10C 

in. Two kinds of fecondafy cfcH- 

gations, - ... 7 t 3 f °7 

13. Of the effeace of obhgatiSns, 

14. Canfesof obligations, g 
[See Contrails , Shaft ContratBs 9 

injuries, and NigltHs* Law,] 

15. Want of obligation vitiates a 

contrad, 28; 29 

16. Between whom an obligation 

may lubfift, ^74 

17. Corporations and communities^ 

ibid. 

18. But not between ideots, in- 

fants, or madmen^ except in cei> 
tain cafes, 75 

19. Of thtfobjed of an obligation* 

ibid, 76 

20. All things in commerce, 76 

21. An indeterminate thing, pro. 
vided it be determinable, ibid. 

22. Things future, in what cafe, 

ibid, yy 

23. Thinga belonging to a third 

perfon, 78, 79 

24. But things out of commerce 

cannot, 79 

2$. What ad may be the objed of 
art obligation, ibid. 

26. It muft be an ad, poffible in 

itfelf, ib, 80 

27. But it muft not be contrary to 

law or to good morals, 80 

28. The party, in whofe favour the 
obligation is contraded, ought 
to have an appreciable intereft, 

ib. 8 1 , and nott. 

29. Of the effed of obligations, 82 

30 Of the obligation to give, ibid* 

3 1. Of the obligation to do or not 

to do any ad, # 84, 8c 

3 2. Effed of obligationswith reipeefc 
to a creditor, 86 

[And fee Creditor .] 

33. Of the different modifications 
finder which an obligation may 
be contraded, fee Conditions. 

34 . An 
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34. An obligation cannot depend 
qo the fingle will of the con- 
lifting party, i. nj 

$5. Though it map on that of a 
third perfon, ibid. 

36. Of obligations determinable on 

a certain condition, and of thofe 
which are limited to a certain 
time, 129, 130 

37. Of obligations in filth between 
Several creditors, and alfo on the 
pan of the debtors, .fee Solidity* 
and Joift and Several Obliga • 
time. 

*8. Of the extiogni(hment of obli- 
f gallons, fee Con/ufion, Configna - 
Nervation, Payment* Set-off. 

39. An obligation becomes extintt, 
when the objefl of it ceafes to be 
infccpcible of obligation, 430 

40. where a perfon, to whom a 
* Specific thing was due under a 

lucrative title, becomes owner of 
it under another lucrative tide, 
the claim in refpeft of it is ex- 
tinft, ibid. 

41. Expofition of the* rule, Du* 
equfa lucrative in eandm rem et 
ptrfonam concurrere non poffunt , 

9 ibid. 431, 43a 
4*. Obligations of a certain fpe- 
cifijc thing are extinguiflied with 
th$ ^xtinflion of that thing, 43 s 

43. An alternative obligation is not 
. . extinguUhed by the extin&ion 

. of one of the things due in the 
alternative, 433 

44. The debt of a certain quantity 

/ or the obligatiQn of an indeter- 
minate thing, is not extinguiflied 
by the exuaAion of the thing 
due, ibidy 

45. Where the obligation relates 

to a thing, indeterminate in it- 
felf, but conftituling partof a 
determinate Set of things, it i? ex- 
t|ngui(hed by the extinftion of 
all thofe things, 434 

46. Where a thing is not totally 

deftroyed, the obligation fub fifts 
for the remainder, ibid . 

47. The lots of the thing doe does 
not extinguifh' the obigation, 
when it happens after the debtor 
is placed en demture to give it, 

. _ 

48. When the thing due has pe- 


riled by the a£l or fault of the 
principal debtor, or after he has 
been placed in demture , the claim 
for its value fublifts again ft him- 
felf and his heirs, and alfo againft 
his fureties, i. 436, 437 

49. Centra , vice verjd, if the thing 

has periled by the ad or fault 
of the Surety, 437, 43ft 

50. So, where the thing periflies 
by the aft or fault of one of 
feveral debtors in folido , the other 
co-debtors are liable, 438 

3 1. Sec its, in the cafe of co-heirs of 
a debtor, if it perifh by the affc 
or fault of one of them, ibid. 

32. Where a debtor exprefsly takes 

the rilk of the thing upon him- 
felf, he continues liable, though 
fuch thing do not periih by hie 
aft or default, ibid. 4 439 

53. Whether an obligation, extin- 
guifhed by the extinflion of the 
thing due, is fo far dellroyed as 
not to fubfilt with regard to any 
part of the thing which may re. 
main, or with regard to the rights 
and aftions belonging to the 
debtor in reference thereto, 440 
—443 

34. A debt, which is contrafted 
only for a limited time, or until 
the occurrence of a certain con- 
dition, is extinguiflied by the 
lapfe of that time, or by the ful- 
filment of that condition, 443, 


33. Difference between the French 
and Roman laws on this fubjefl, 
ibid. 

36. Obligations are extinguUhed 
by refolutory conditions, 444, 

445 

37. Regularly, obligations are not 
extinguiflied by the death of the 

debtor or of the creditor, 445, 

38. What claims are extinguiflied 
by the death of the creditor, 446 

39. What claims are extinguUhed 
by the death of the debtor, ib. 

447, and notes. 


DIVISIBILITY OF OBLIGA. 
TIONS. 

See Divifibility* Indivisibility. 

l QBLIGA* 



index; 


OBLIGATIONS PHONAL. 

See P^nal Obligations. 

OFFERS OF PAYMENT, 

i. To whom and by whom an offer 
ought to be made, in order to 
render it tffedual, i. 377 

1. It mu ft be of the whole fum, 
ttnlefs the debtor have liberty to 
pay by inllalments, ibid. 

5. If the debt be conditional, no 
tender can be valid until Inch 
condition is accompiilhed, ibid, , 

4. The offer muft be made at the 
place appointed for payment, 

ibid. 

5. A formal ad of the offer and 

fummons to receive mull be pre- 
pared, ibid. 37S 

6 . Of tenders of payment, accord - 
' ing to the laws of England \ 379, 

380, notes. 

ONUS PROBANDL 
I. He, who alleges himfelf to be 
the creditor of another, mull 
prove the fad on which his claim 
is founded, when it is conceded, 
* 5 - 141 

%. When an obligation is proved, 
the debtor, who alleges that he 
has difcharged it, mall prove the 
payment, ibid. , 

3. In cafe of an oppofition of evi- 
dence, the plaintiff muft main- 
tain his right to recover, hy an 

^abfolute preponderance of tef- 
timopy, in order to eftablilh a 
prefumptive cafe, ibid. 144 

4. In all courts of jullice, the affir- 
mative muft be proved, and why, 

*44 

ORIGINAL AND COLLATE- 
RAL UNDERTAKING. 

See Undertaking, 

PACTUM CONSTITUTES 
PECUNIEE. 

I, Nature of this agreement, i. 307, 

308 

9. Conformity between it and the 
indebitatus qffitmgfit of the Englijb 
law, # X 306, notf (d). 
a. To conftitote a pad, the pre- 
w cxiftcofc of a debt, which is 


% 

prpmifed to be,pfid jlq the credj- 
tor.muft be fuppofed, i. 309 

4. It is immaterial what debt* J.i® 

— 3 ** 

5. Provided, at the. rime of fts, 

pad, there cxifts a debt, pay* 
mem of which is theobjed of it, 
it is immaterial to the validity of 
fuch pad whether the debtor, or 
any other perfon for him, pip- 
mife payment, ' 313 . 

6. A pad is valid, whether the 1 
promile be made to the creditor,, 
or to any other, provided it be* 
made with his confent, ibid, 3 If 

7. it includes a term, within which 
there is a promife to pay, 314 

8. By this pad a perfon may pro**' 

mife to pay a left fum than that 
which is due, but not to pay a 
greater, it. 315' 

9. This pad may be made for pay- 

ing fomething elfe in lieu of the 
thing due, ibid. 

10. Difference between this pad 

and afurety, ib, 316 

1 1. By the pad tonftitut* pecuniet B 

a perfon may bind himfelf more 
ftridly, 317, 318 

| is. This pad does not extinguifh, 

I but modifies, the former obliga- 
tion, • 31ft 

13. The obligation, arifinz from 

this pad, is not a pure mhefion 
to the former obligation ; it may 
furviveit, ib, 319 

14. Difcharge of one obligation, 
extin guiflies both, 319 — 3x5 

15. Of the kind of pad by which a : 
perfon promifes the creditor to 
give him certain fecurities, 326 

16. Analogy between , this kind of . 
pad and the Englijb adion of 
indebitatus a£umpfit t ii. 405, 40$ 

PAROL EVIDENCE. 

v 

1. Parol evidence, what, i. 49^ 

2. General principles on the ad« 
million of parol evidence, $00— 

504 

3. A party, who had it. in his 
power to procure* a proof in 
writing, is not admitted to give 
parol evidence when the fubjed 
exceeds 100 livres g unlefs he 
have n commencement of the 

• proof in writing, 301 

4. fin t, it Humid (eem that, in the 

Englijb 
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Englijb law, every verbal com- 
munication, not inconfittent with 
written minutes, may be allowed, 

■* ^ ii. 204 

5. Parol evidence not allowed to 
s * ill up a blank that was left in a 

will for the name of a legatee, 
ibid. 

6 . Nor, where verbal declarations 
were made refpeding a will, 205 

7. Secus, as to a blank left in the 

bifhop's regifler, ibid. 

9 . A grantor of an annuity not 
allowed to (hew by parol evi. 
dence, that it was intended to be 
fubjed to redemption, 206 

9. Parol evidence not admiflible to 
coatradid a written agreement^ 
ibid. 207 

SO. Cafes, in which the proportion, 
that writing is open to contra, 
didion or explanation in regard 
to matter of fad, has been con- 
firmed, 208 

II. Where a devife was made by a 
name and defeription equally ap- 
plicable to two perfons, or places, 
parol evidence will be received 
to explain which was intended, 

. *°9 

S3. A defeription, which is in it- 
felf erroneous and Abt correded 
by the context, may confer a fuf- 
ficient title, provided the objed 
intended is afeertained by verbal 
teftimony, and there is no other 
to which the defeription is ap- 
plicable, 210 

13. Sec us t where there is an exift. 
ing fubjed to which a defeription 
may be properly applied, ibid . 

14. In what cafes parol evidence is 
admiflible to rebut an equity, 

211—213 

i ;. Where a writing itfelf does not 
'conflitute the very ad under en- 
quiry, but is only evidence of a 
diftind collateral fad, parol evi- 
dence may be allowed (in refped 
to fuch fad ) in the ablence of, 
or in oppofujou to, writing, 150, 
* 5 * 

16. A party, who cannot procure 
proof by writing, ought to be 
admitted to give parol evidence, 

5 * 1 . 5 »\. 

17. A party, who has accidentally 
loti a written proof, may be al- 


E X. 

lowed to give parol evidence. 

ii. Sis* SIS 

1 8. But the accident, by which 
fuch writings have been loft,muft 
be elearly eltablilhed, . ii. 513 

19. if a perfon, demanding per- 

million to prodiice parol evi- 
dence, only allege the lofs of his 
titles, without proving any ine- 
vitable accident occasioning fuch 
lofs, parol evidence of the ex- 
irtence of fuch titles, cannot be 
allowed, ibid% 

[And fee Deed, 8—1 1.] 

,20. No verbal evidence ia allowed 
of what has been faid by a pri- 
soner, when brought before a 
juftice of peace on a charge of 
felony, unlefs it appear that his 
examination was not taken in 
writing, 336 

See Ambiguity, Witnejfes . 

PAROL AGREEMENT. 

See Agreement, 2 6, 

PARTNERS. 

See Joint and Several Obliga « 
tions, 17 1 8. 

PART-PERFORMANCE. 

1. Where an agreement has been 
in part performed, the ilatute of 
frauds docs not apply, ii. 194 

2. What ads conflitute part-per- 
formance, 195, and notes. 

PAYMENT. 

1. Of the placeof payment, !. 134 

2. If an agreement contain two 

different places for payment, pay- 
ment mult be made in each place, ' 
in what cafes, 135 

3 . Payment cannot be made to any 

but the creditor, without his con- 
fent, ibid 1 36 

4. Real payment defined, 327 

5. To conflitute a valid payment, 

an abfolute transfer of the pro* 
perty in the thing paid mull be 
made to the creditor, 328 

6. it mult therefore be done by, or f ' 
with the confent cf the proprie-' 

t tor of the thing paid, ibid . 

7. Payment of a thing by one of’ 
the heirs of a debtor is valid, 
without the confent of the others, 

8. Payment of a fum of money or 

other 
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other containable property, which 
is bona fidt contained by the cre- 
ditor, is a valid payment, i. 3 29 

9. Though payment would not be 
valid where the property was not 
transferred, the creditor, can claim 
soother payment, fo long as he 
continues in pofieffion, ib. 330 

10. it is immaterial whether the 
debtor, or any perfon in hit 
name, make the payment, where 

* the obligation confifts in giving 
anything, 330, 331 

xi. But if fuch payment be not 
made in the name of the real 
debtor, it will not be valid, 330 

la. Though payment of a fum, or 
of a thing due, would not be 
valid, when the perfon who did 
not owe it has paid it in his own 
name; yet if he afterwards be- 
come debtor of it, the payment 
becomes valid, 331 

13. A ftranger, who has no intereil 

in difeharging a debt, may com- 
pel the creditor to receive pay- 
ment, . . ibid. 

14. The obligation of doing any 

thing may be discharged by any 
perfon, where it is of no impor- 
tance to the creditor by whom 
the thing is done, 332 

15. Sfcus, where the perfonal fkill 
of the contracting party is an 
objett of confideration, ibid . 

16. To whom payment may be 

made, ibid. 

17. One of feveral heirs of a credi- 

tor being creditor only for his 
own fhare, no valid payment can 
be made to him for more than 
his fhare, without the confent of 
his co-heirs, ibid . 

18. Payment to any perfon to 

whom the creditor has transfer- 
red .his rights (notice offudi 
transfer being previoufly given) 
is valid, ibid • 

li9- Payment of a debt to a perfon 
juing forth an attachment of it, 
is valid, 333 

no. Payment to a perfon, of whom 
there was juft reafon to confider 
him as creditor, is valid, ibtf. 

21. Payment to a pertan, not hav- 
ing legal capacity to manage his 
aftai s, is not valid, 334 


aa. Payment to a creditor under 
arreft is good, provided the debt 
be not attached, u 334, 33$ 

*3. Payment to any perfon, autho- 
rized by the creditor, js valid at 
if paid to himfelf, during the ex- 
iftencc of fuch authority, 33;, 

. 3 j 6 

24. Death, or a change in the 

fituation of the creditor, is a revo- 
cation of fuch authority, when 
publicly known, ^36 

25. The procefs of execution, 
which is held by the officer 
whom the creditor employs to 
execute it, is equivalent to a 
power to receive payment, 337 

26. Secus, as to a procurator ad 

lites , ibid. 

27. But, by the law of England » 
payment to an attorney employed 
to bring an aCtion is valid; though 
payment to an attorney’s agent 
in London is not, ibid, non (/). 

28. A power to fell dues not ex-* 
tend to receive the price, 338 

29. Payment to perfons, whom the 
law invefts with a quality to re- 
ceive, for the creditor^ is valid, 

i*- m 

30. But confanguinity, however 

near, is got a Sufficient quality to 
receive, . 339 

3 1. Payment to a perfon, indicated 
by a contrail, is valid, ib . 
[And fee Indication .] 

32. Payment to an unqualified per- 

fon becomes valid by the credi- 
tor’s ratification, which has a re- 
trofpellive effelt, 344. 

33. So, when fuch payment has ul- 

timately turned to the creditor’s 
profit, 345 

34. So, where the perfon, to whom 
payment has been made, has be* 
come heir to the creditor, ibid. 

33. Payment can only be made of 
the thing due, unlels the creditor 
confent otherwife, ibid. 346 

36. Agreements for paying any 

thing elfe in lieu of what is due, 
are always prefcmed to be in 
favour or the debtor, 347 

37. If a debt, though divifible, be 

not adlualiy divided, the creditor 
is not obliged to receive partial 
payments! ibid. 348 

38. ihougk 
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jS. Though foreries hive the be- 
nefit of divifion among them- 
felveij yet they cannot fcparate- 
!y oblige a creditor to receive 
ithe payment in part* if he docs 
not proceed againft them for 
payment, i. 34S 

39. Exceptions to the rule, that a 
creditor cannot be obliged to re- 
ceive his debt by parcels. 

In claufes to that effieft contained 
in the contrails, or by feutence 
of condemnation, 349 

40. idly, When there is adifpute 

as to the amount due, 3 90 

41. 3 dljy In the cafe of fet off, ibid . 

42. Each ycar’a arrears of annuity 
ccmftituting a diilind debt, the 
creditor is obliged to receive pay- 

. ment of one, though payment of 
the others be not offered, ibid. 

43. But the lad year’s arrears can* 
not be paid before the fir it, ibid. 

44. A creditor is not obliged to 

receive a principal carrying in- 
tereft, without having at the fame 
time all the intercft that is due 
upon it, 318 

4 5. Payment of a thing can only 

be made by transferring to a 
creditor the irrevocable pr perty 
ofit, ^ " 1351 — 353 

46. When a debt is of a deter- 

minute thing, the thing may be 
effectually given in payment in 
whatever Hate it may happen to 
be ; provided the deteriorations 
fubfequent to the contradl have 
not arifen from the debtor’s 
fault, b 353 

47. Secus of an indeterminate thing, 

which ought to have no material 
defeCt, ibid. 354 

48. Payment before the accom- 

plifhment of a condition is not 

valid, 354 

49. But payment before the ex- 
piration of a term is valid, ibid . 

50. Where no place of payment is 

appointed, and the debt is of a 
fpecific thing, payment or de- 
livery muff Be made where fuch 
thing is, 355 

5 1 . Where to be made, in the c«le 
of an indeterminate thing, ib. 356 

52. Payment is made at the ex- 

. pence of the debtor, ibid. 9 


53. Effeft of payment.— A fingfe 
payment may estihguifh feverai 
obligations, of which the fame 
th rig is the objell, even with 
regard to different creditors, 

*•357.358 

54. So, in the cafe of different 
debts of the fame thing due by 
different debtors, provided he 
who has paid has not a right of 
requiring a cefiion of allions of 
the creditor againfl the reft, 358 

55. Payment of part of what is 

due extinguiflies the debt as to 
that part, 367 

56. Exceptions to this rule. \Jt 9 

With rsfpeCt to alternative obli- 
gation -, ibid. 

57. 2 d f With regard to thofe of an 

indeterminate thing, 368 

58. 3 d, Where a debtor has given 
one or more particular things by 
way of difeharging a fum due, 

ibid.. 

Concerning the application or 
imputation of Payments, fee 
Imputation. 

PAYMENT, TENDERS OF. 

See Offers. 

PAYMENT, TERM OF. 

See Term of Payment . 

PEDIGREE. 

1. How far a pedigree is admif- 

fible in evidence, ii. 290 

2. Tradition is fufficient in point of 

pedigree, 291 

PENAL OBLIGATIONS. 

1. Nature of a penal obligation 

i. 204 

2. A penal obligation is null, if the 

principal be null, ib. 20$ 

3. But the nullity of the penal ob- 

ligation does not induce that 6f 
the primary, ac6 

4. The objeCb of the penal obliga- 

tion is to allure the execution Of 
the principal, ^ ib. 207 

3! A penal obligation being com- 
penfatory for the damages arifing 
from the non-performance of tho 
principal Obligation; the credi- 
tor 
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tor may cleft which he will 
claim, but cannot exaft both, 
i. 207 

6. Exception.— Where it is Ampu- 

tated in the penal claufe, that, 
in cafe of non-performance of the 
obligation, the penalty (hall be 
incurred and due, without preju- 
dice to the principal, 209 

7. The penalty, ftipulated in cafe 

of non-performance, may (if ex- 
ceffive) be reduced, it. 210 

In what cafes a penal obligation 
attaches, 2 1 2 

9. ift % Where a penal claufe is 
added to the obligation of not 
doing any thing, it. 213 

to. Where a penal claufe is added 
to an obligation to give, or to do 
anything, s»4**i5 

11. No penalty can attach, where 
the debtor is by the aft of the 
creditor prevented from dif- 
charging his obligation, 2 1 $ 

12. When a debtor, by confent of 

the creditor, has acquitted part 
of his debt, non performance of 
the furplus gives a right only in 
proportion to that part of the 
principal obligation which is not 
executed, it. 216, 217 

13. And this principle holds, even 
ivhcn the penalty conlifls in 
fomething indivifible, 218 

14. In an indivifible obligation, 

the contravention of it by one of 
the heirs of the debtor entitles 
the creditor to the whole penalty 
again!! all the coheirs ; each of 
whom is liable for his part, fav. 
ing their rccourl'e again!! him 
who is guilty of the contra, 
vention, it. 219, 220 

15. The heir, who has contravened 

an indivifible obligation, is liable 
for the whole, 220, 22 z 

|6. So, if feveral co-hcirs have 
contravened, they are each liable 
in folidoj 221 

17. This principle, concerning the 
heirs of the debtor of an indivifi- 
ble debt, applies to feveral prin- 
cipal debtors, in what cafe, ibid. 

18. In divifible obligations, when 
one of feveral heirs Jias con- 
travened, he incars the penalty 
only as to the part for which he 


m 

is heir, according to the f Cob, 
i. asi, tan 

19. But, according to the $. Si fir ± 
tern, each is bound only for the 
part for which he is heir, ait 

20. Reconciliation of thefe texts of 
the civil law, by difiinguifliing 
between the cafe in which the 
debt is divifible t am film font quam 
obligation t (to Which the $« Cato 
refers), and the cafe in which 
the debt, chough divifible «Mr- 
gatfone , it \oAW%fxb\t filmfoat (to 
which the $• Si firtm refers), 

it. 223—217 

2t. Whether the whole of the 
penalty is incurred in favour of 
all the heirs of the creditor, by 
a contravention affefting only 
one of them, 227, 228 

22. Of penal obligations, according 
to the law of England , ii. 8 1 fA/ou. 

23. An impofiibility in the con- 
dition does not defeat the obli- 
gation ; but, in point of law, the 
engagement is abfolute. 8 1 

24. A bond with a penalty may in 

equity be confidered as the evi- 
dence of an agreement; and pay- 
ment of it be enforced accord- 
ingly, it. 82—01 

25. Conftrvftion of the fiat. 8 ISf 
o IV. c. 1 1. refpefting aftions on 
bonds or penal fums, 92—97 

26. If, during an aftion on a bond 

with a. penalty, the defendant 
bring into court the principal, 
interefi, and cofls, the money fo 
brought in fhail be deemed a fuf! 
fatisfaftion of the bond. Scat. 
4 & $ Ann. t. |6. $ 13# 99 

27. Confiruction of this fiatute, 

it. 100 

28. A promife of paying a penalty, 
beyond the amount of legal in- 
tcreft cannot be enforced, 100, 

101 

29. Where a bond is entered into 
with a penalty, the amount of 
fuch penalty only can be reco- 
vered, with nominal damagec 
for detention of tRe debt, iox 

30. Cafes illuftrative of this prin- 
ciple, # , 102 — 108 

3 V . Illuftration of theprtnriple, that 
the penalty ihall be deemed a full 

• fatisfaftion, 1 09— 1 1 s 
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PERFORMANCE OF OBLI- 
GATIONS. 

See Agreement, 21. 22; Con- 
dition, 8—24; Con/ufion ; Con- 
Jfgnationi Novation 5 Payment 5 
Set-off. 

POLLICITATION. 

1. What a pollicitation is. i. 4, 5 

2. Diftin&ion between a pollicita- 
tion and a contraft, 4 

3- In what cafes a pollicitation is 
obligatory, 5 

PRACTICE. 

t. The identity of the fubje&, and 
caufc of the demand, is always a 
matter of averment and evidence. 

* ii. 347 

2*. A v rdidl in ejedtment in one 
caule is not conclulive in another, 
35 2 

3. A verdift in a criminal profecu- 

tion is not admiffible as evidence 
of the fame fads in a civil pro- 
cedure, 35 9 

PRESCRIPTION. 

1. Nature of a prescription, i. 440. 

45 ° 

2. Though prefcriptions do not 

cxtinguifh the claim, they in- 
duce a prefumption that it is 
paid, # 450 

3. Prefcription of 30 years, on 
whatreafons founded, 450 

4. It begins to run only from the 
time when a creditor has a right 
to inftitute his demand, 45 1 

5. When a debt is payable at fe- 
feral times, ptefc won begins 
to run. frem the expiration of the 
fir® term for the part then pay- 
able, and for the other parts, 
from the expiration of the dif- 
ferent terms of payment, 452 

6. It cannot run again® a benefi- 
ciary heir, ibid. 

7. Nor again® minors, though 
they have arfutor, . ibid. 

8. Nor, where a creditor leaves 
feveral heirs, fome minors, others 
of full age, will prefcription run 
(if the thing be aivifible) again® 
fuch minors, though it wiK 


again® thofe of full age, i. 492, 
453 

9. But it runs again® infane per- 
form, who have curators, 453 

to. So, again® abfent perfons, al- 
though their procurator or agent 
be dead, ibid. 

11. So, againftjt fucceffion though 

vacant, ^ “ 454 

12. And again® the farmers of the 
king's revenue, - • ibid. 

13. But not again® the church, 
chough it takes place in regard 
to profits that concern the per* 
fonal benefit of the church, ra- 
ther than the church itfelf, ibid. 

14. In what manner prefcription 

is reckoned, when the church 
fucceeds to the rights of indi- 
viduals again® whom it had be- 
gun to run, or vice verfd , 453 

15. EfFedt of the trentenary pre - 

fcriftion , ibid. 

16. A prefcription, begun or com- 
plete again® a creditor, takes 
cfFeflffcgainft his heirs, 456 

17. Prefcription takes effeft in 

point of confcience as well as of 
law, 457 

18. An unaccompliihed prefcrip- 

tion is interrupted, by the 
debtor’s acknowledgment of the 
debt, ibid. 

[And fee Acknowledgment. ] 

19. And alfo by a judicial inter- 
pellation of the debtor, 459 
[See Interpellation.] 

20. The acknowledgment of, or 
interpellation made to, any one 
of feveral debtors in folido , in- 
terrupts prefcription with refpedt 
to all the others, and their heirs, 

ibid. 460. 

21. A prefcription, though accom- 

plifhed, is de®roycd by the 
debtor's fubfequent acknowledg- 
ment of the debt, 462 

22. But the debtor mu® be of full 

*g e * 4 6 3 

23. The debtor’s acknowledgment 
extinguifhes prefcription only as 
again® himfelf, and not with re- 
gard to third perfons, ibid. 

34. A partial payment of the debt 
extin guiQies prefcription as to 
the debtor, ibid • 

25. So, payment of arrears deftroys 

tho 
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the prefcription of in annuity, 
i. 463 

26. So, fentence of condemnation 
againft the debtor, wheq it ac- 
quires the force of res judicata t 
cxinguifhes prefcription, ibid, 

4^4 

2 7. Prefcription of forty years ap- 

plicable only to hypothecatory * 
debts, ^ 464 

28. Origin and reafons of this 

prefcription, ibid. 4 65 

29. It takes effedl only in the cafe 

of hypothecations, on alts patted 
before notaries, 466 

30. In what cafes, the prefcription 
of fix months takes place againtt 
the adions of tradefmen, arti- 
fans, and other pcrfons, ibid. 

467 

31. Prefcription of one year againft 

tradefmen, &c. ibid. 

32. In what cafes the two laft pre- 
fcriptions do not run, ibidt 468 

33. For what time and againtt 
whom thjfe prefcriptions run, 

468 — 470 

34. Of the foundation and effedl of 

thefe prefcriptions, 470 

35. Of feveral other kinds of pre- 
fcription, 47*— 473 

See Length of Time ; Solidity 9 15. | 

PRESUMPTION. 

z. Prtfumption defined, i. 527 

2. To wnat cafes it may be legiti- 
mately applied, ii. 329 

3. Different kinds of preemption, 

i. 528 

4. Prefumptions juris et de jure 9 

ibid ii. 329. 331 

5. Inttances of preemptions al- 
lowed and ailed upon, which are 
not really believed to have any 
foundation in truth, ii. 330, 331 

6. Principal kinds of prefumptions, 
fee Oath, Res judicata. 

7. General principles refpedling 

preemptions, 3^2 

8. Prefumptions of law, i. 52^ 

9. Preemptions of law ccnttitute a 

efficient proof, only when they 
are not dettroyed by a contrary 
prodf, ibid . 

10. Several inftantes of this kind 
of preemptions, 53° — 532 

Vol. II. 


In. Cafes of prefumptions, which 
I (though not eftablifhed by any 
law) are fuffictentfy ftrong to 
have the fame credit as pre- 
emptions of law 3 faying a light 
to the party, againft whom they 
militate, to make proof to the 
contrary, # ii. 5 %% 

12. Simple prefumptions, what, 

13. The concurrence of . fe sa 
fsmple prefumptions united ii 
fometimes equivalent to a proof, 

ibid. 

14. Though guilt is in general to 
be proved and innocence pre- 
furaed ; yet a matter, which 
(abttradedly taken) is unlawful, 
mutt be taken to be criminal, 

33 S 

15. Cafes of prefumption from cer- 
tain fads, which are allowed for 
general purpofes, fubjed to par- 
ticular exceptions, ibid. 334 

16. Cafes of ordinary prefump- 

tions becoming absolute, by ex- 
cluding all circumftances incon- 
fillent with the poffibility of its 
truth, 334 

17 In cafes of contrail, where no 
particular evidence appears to 
the contrary? the parties are 
prefumed to have contracted ac- 
cording to the general nature of 
the fubjedt and the local ufage 
(if any) refpedting it, ibid- 333 

18. Inttances, where the rule— 
omnia prajumuntur riti tffe a£la— 
is applied, 

19. Application of the rule, omnia 
prafumuntur contra fpoliatorjtm » 

326, 337 

20. All prefumptive evidence ought 
to have a proper foundation, and 
not rett merely on conjecture, 

338 , 3<9 

21. The falls, from which a pre- 

fumption is deduced, mutt be 
fu-h as are not merely confident 
with the propolition they are in- 
tend’d to cttabliih, 34I 

22. When a feries of tails, dif- 
tinltly and unequivocally proved, 

• manifeftiy tends to one con- 
clusion, and another fad is op- 
posed in contradidlion to fuck 
c onciufion, the mere inability to 
3 A account 
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account for that h€t it not fuf- 
ficient to deftroy the inference 
dqdeced from jhe others, ii. 341, 

34* 

See Length of Time > 12, 13. 

PROMISE. 

1. A promife to pay or do any 
thing induces no legal obliga- 
tion, uniefs founded on an ade- 
quate confideration, ii.* 308 

a. And inch confideration mull be 
alleged, in order to fupport an 

aftion, ibid . 

3. Though a valid promife be 

proved, and fupported^ by a J 
valid confideration, yet, if there 
be a material variance between 
the confideration alleged and 
that which is proved, the aftion 
cannot be fuftained, ibid . 

4. How far a promife to pay a 

debt deftroy s the effeft of lapfe 
of time, ibid . 399 

5. How far the exiftence of a pre- 

viout moral obligation is ibf- 
ficient to maintain an aflual 
promife, 400, 401 

PUBLIC EVIDENCE. 

See AAt (Authentic) 9 Records . 

QUASI CONTRACTS. 

1. Nature of quafi contracts, i. 69 

a. What performs are obliged by 
quafi contracts, ib. 70, and notes. 

RECIPROCAL CONTRACTS. 

See CemtraAs, 6 . 

'' RECOGNITION. 

I. Recognitions ex certa /dentin* 
what, ^ ^ i 49$ 

S. Recognitions in form* commnni, 
what, ibid* 

3. What degree of evidence at- 
taches to thefe ads, ibid . 496 

RECORDS. 

I* Records of courts of }uftice f 
are public evidence, ii 1.1/ 

1 >4 

a. An officer, whofc bufiueb is to 


keep records, may be examined 
as to their condition only, ii. 134 

3. Various modes of authenticating 
records, ibid. 

RELEASE (of a Debt), 

l. In what manner the. releafe of 
a debt is made, i. 397, and notes* 

а. Whether it may be made by a 
mere agreement, ibid. 398 

3. In what cafe a tacit releaie is 

prefumed, . 398—400 

4. Whether a releafe may be made 
by the mere will of the creditor, 
without au agreement, 401, 40a 

5. A releafe may be made, either 

wholly or in part, 402 

б. A real releaie, what, ibid. 

7. A perfonal releafe, what, 403 

8 . A perfonal releafe to one of two 

debtors in folido % or to one of 
feveral co-fureties, no difeharge 
fetothe other, who is debtor for 
the remainder, ibid. 

9. A difeharge of a principal debtor 

liberates his fureties, ibid. 

10. But .a difeharge of fureties is 
no releafe to a principal debtor, 

ibid. 

11. Difcuflion of the queftion, 

whether a creditor may lawfully 
receive a confideration for dis- 
charging a furety, without ap- 
plying it in reduction of the 
debt, 404—406 

12. Who may make a releafe, ib. 

13. To whom a releafe may be 

made, 407, 408. 

REPETITION. 

I See Alternative Obligations, u, 

REFUTATION. 

1. Of the adm’ffibility of reputa- 
tion in fvider.ee, ii 790, 291 

2. In qo* or pie<:ript«ou it it 
umveiialiy auuiiuiblf, 292 

requhtf CIVILE— RK- 
QUETE PREalDIALK. 

l In what cafes thefe requites are 
admitted agairll judgments in 
the left retort, 1. *36, 5*7 
RES 
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RES JUDICATA. 

V. Rts judicata, defined, i. 534 

I. What judgments have the au- 
thority of res jdnicata* ibid . 

3. Provifional condemnations can- 
not, ' ibid. 

4. Nor, interlocutory fentence.% 

ibid. 

5. But judgments in the tad re- 

fort, or from which no appeals 
have been prefented, have fuch 
authority, 53.5—5*9 

6. So, judgments from which ap. 
peals can no longer be received, 

„ . . 519 — * 4 * 

7. So judgments, apainft which 
the appeal is declared to be loll, 

S 4 *> 541 

8. What judgments are null and 

cannot have the authority of res 
judicata* 544. 

9. What judgments are null with 

refpcd to what is contained in 
them, ibid. .545 

[And fee Judgment, 9— 17] 

10. What the authority of res judi- 
cata is, 550 

II. With regard to what things 
it takes effe£>, 45 1 , and Jol. 

12. The demand mull be of the 

fame thing, 55* —554 

13. The demand mull be founded 
on the fame caufc, 5 54 — 556 

14. The condition of the perloni 

mud be the fame, 556 

15. It is immaterial whether the 
demand be made in the fame 
form of allion or in another, 

ibid. 357, and note. 

16. Between whatperlons the au- 
thority of res judicata takes place, 

„ . , 55775*3 

17. Concerning the application of 
res judicata to the Englijb law # 

See Judgment , 181 Pra&ice. 

SET-OFF. 

1. In any a&ions, where there are 
mutual debts, the defendant may 
fet off the debt due to himfelf 
again ft that for which he. is fued, 

?i. 112 1 

2. The right of compenfation or 
icuoff is confined to debts only, 

113 


7<>7 

3' The mutual debts moil be due 
in the fame righr, ii. 1 13 

4. No, fec-off can be pleaded, 
where a debt is due to or ircm 
feveral pei font, jointly* s 14 

5. Secus* where two perfoni are 
indebted jointly find federally, ib. 

6. No debt can be fet off, unlefa a 
counter allion be maintained be- 
tween the lame peridot and in 
the fame chara&ers, ilid. 

7. Semble , that, afrer notice to 
d,ebi>« a * of an affignment of hit 
drb., he cannot, tet off again ft 
that demand againft one which 
may be due from himfrlf, ibid* 

8. There can be no fet -off in cafes 

of diftrrfs for rent, i 1 3 

9. Set-off can only be maintained 
for fuch debts as were due at the 
toznmencement of the allion, 

Ilf 

SIGNATURE. 

1. Alls under private fignature are 
no evidence again ft the party 
fubferibing them; when they 
are in his own poflefljon, - i. 481 

2. Nor, againit third perfoni, in^ 

what cale, ibid. 482 - 

3. Signatures eflential to a deed, 

ii. 166 

4. Of writings not figned, and 

which tend to produce an obli- 
gation, i. 488 

5. It is a fufficient fignature, if a 
peifon knowing the ennients of 
a dc*‘d fign ii as a witnefa only, 

ii. 197 

6. The mere perufal or fettling of 
a draft will not difpenfc with 
a fignature of a party, ibid . 

SOLIDITY : (Obligations in 
Solido.) 

1. Solidity of ob li ga tion, what, 

- »• U 4 

a. EffeSs of obligations in Jolido 
between feveral creditors, ib. 145 

3. ature of an obligation in Jolido 

on the part of dcbtSrs, and how 
com railed, 143, 146 

4. It is rot fufficient to conftitute 
ah obligation in Jolido , that each 

* of the debtors it debtor of the 
Vholc thing, 146 

a A a c. XV. eo 



70l 


INDEX. 


5. When feveral perfons contrail 

a debt in/olido , they are debtors, 
of the whole only ss to the 
creditor, i. 147 

6. In what cafe the obligation of 
feveral debtors h,held to be con- 
tracted in Jolt do, tb 14*-— 150 

7. In what cafe folidity takes 

place, though it is not exprefsly 
fl isolated 148 

8. Partners, in refpelt of their joint 

concern, • ibid. 

9. So, between feveral tutors and 

admin iilrators, ibid. 149 

10. bo, where (everal pcrfons have 
concurred in an inj ary, and each 
is liable to make reparation 

M9 

IX. An obligation in Jolido refuhs 
from teltamcms, when feveral 
pcrfons are hound by the teda- 
tor *s m iking ufeof a disjunctive 
expreflion, tb. 150 

12. Or the effeCts of folidity be- 
tween feveral debtors, 150 

13. The cieditor has his election 

to recover from which debtor he 
pleafes, ib 

14. Such eleC^im) does rot liberate 
the others, until he is paid, ibid . 

15. But it interrupts the courfc of 
prelcriptien agamltall the otheis, 

ib. 1 5 1 

16. If one of feveral debtors in 
Jolido, being fued by the creditor, 
oppofes, in compeniaiion of the 
debt demanded, a like fum owing 
to him from the creditor, the 
other debtors are liberated by 
fuch compensation, 152,153 

17 A real relcafe of the debt by 
the c r editor, in favour of one of 
feveral debtors in /dido , dif- 
charges all the rclfi 153 

18. A mere ptrfonai discharge of 
one of the debtors in /dido Joes 
not difeharge the rdf, ibid . 154 

19 Extinction of the debt in the 
perton of one debtor is no dif- 
char^ge to the oth rs, 154 

20. Releafe # of folidity, ibid. 

ai. A creditor, who acknowledge^ 
a debt, or to have paid /or his 
fart , is prefumed to have lapitly 1 
renounced the ';»l»dity ; uniefs it/ 
be otherwiie exprefltd, ibid. 155, 
15b. 158 


22. Whether the folidity is dif- 
charged by a creditor’s pro* 
ceeding by a commandment 
again (l one of feveral debtors in 
/dido, or by affigning him to 
pay his part of the debt, i. 156, 

1 57 

23. A creditor, who gives one of 

feveral debtors in Jolido of an 
annuity an acquittance for hia 
part of tlys arrears then due, 
di (charges him from the folidity 
only for the pad, if 9 

24. A debtor in /olido, who pays 
the whole, has a right to a fub- 
rogation to all the rights and 
aft ions of the creditor, 160 

25. Whether he acquires fuch fub- 

rogation of full rights without 
requiring it at the time of pay* 
ment, ' ibid. 161—163 

26 Whether a debtor, h lying this 
fubrogation, can proceed in 
/oiido againft each of the other 
debtors, 163, 164 

27. What a&ions a debtor in Jolido , 
who has paid without fubroga* 
lion, may have on his own ac- 
count againll his co-debtors, 

164^—166 

Concerning fume other efFefts 
of Solidity between /everal 
Dektois , ice Demeure, Joint 
and Several Obligations , In- 
terpellation, Set-off'. 

STIPULATION. 

x. Explanation of the rule, that a 
perfon cannot ftipulate for ano- 
ther, # i. 33 

2. How far adopted in the law of 

England , ii. 32—35 

3. This rule prevails only when 

confidered as a matter of (civil) 
law, i. 33 

4. It is no iHpulation for another, 

to ftipulat? that delivery gr pay. 
mem ihall be made to a third 
perfon, ... 34 

f. Nor when any thing is flipulated 
to be done for a third perlon, in 
which the party Itipulating is 
interfiled, 35 

6. Nor, wh< n we fiipolate for our 

hers, in that capacity, 36 

7. We are deemed to flipulatc for 

our 
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our heirs whatever we ftipulate 
for ourfelves, though the? (hould 
not be named, i. 39 

8 . It is no ftipulation for another ; 
when, with refpelt to any thing 
belonging to us, we make a valid 
ftipulation (not only as to our. 
felves and our heirs, but alio) as 
to our fuccefiors in that property, 

. under any particular title, ib. 40 

9. Such fucceftors are included in 

the ftipulation though not ex- 
prefled, 41 

10. A ftipulation by the miniftry of 

a third perfon is no ftipulation 
for another, 4 5 , and /el. 

SURETIES. 

1. Nature and definition of a fure- 

ty, i. 228, 229 

2. There can be no fecurity with- 
out a principal obligation, 229 

3. A furety, by becoming fuch, 
does not difeharge the obligation 
of the prii.cipal; but contrails 
another, which is acceftary to it, 

ib. 230 

4. The furety can only bind him- 
felf to the performance of the 
fame thing, or part of the fame 
thing with his principal, 230 

5. He may oblige himfelf for lefs, 
but cannot for more, hard con- 
ditions than his principal, ib. 231 

. ~ 2 33 

6. When a furety is. obliged 10 
more than the principal, the en- 
gagement i& entirely null, 233, 

3 34 

7. A furety cannot bind himfelf to 
more in point of quantity, though 
he may be more ftritlly obliged, 

. * 34. *35 

8. Extinction of the principal ob. 
ligation induces that of the iure- 

ty» a , 3 3 5 

9. What confufion extinguiihes 
the engagement of a luretv, 

216, 237 

[And fee Confufion, 4.] 

10. The furety may oppoie to the 
demands of a creditor every real 

exception, which the principal 9 
debtor can oppofe, but not luch I 
as are ^perfonal to the latter, 
237—239 


11. Whether a creditor may f by 
agreeing with the debtor not to 
demand payment from him, re- 
serve the power of demanding 

1 it from the fureties, i. 242, 243 

12. A debtor cannot, to the preju- 
dice of his fureties, relinquiih an 
exception to which he is entitled, 

943. 244 

13. Where reftitution is obtained 
by a debtor againft his obliga- 
tion, and fuch reftitution it 
founded on any real defed of 
the obligation ; it induces the 
refeifton of that of the fureties, 

144 

14. Sicus, where it is founded on 

fome reafon, perfonal to the 
deb'or, 243 

13. When the^iirety becomes the 
heir of his co-furety, the two 
obligations continue to fubfift, 
though united in one and the 
fame perfon, 246** 

16. Of the different kinds of fure- 

lies, , 247 

17. Sureties purely conventional, 

ibid '. 

1 8. Legal fureties, what, 248 

19. Judiciary fureties, ibid f 

20. Who may contrail a valid ob« 

ligation af furety, ibid • 

21. Whether women may, ib. 249 

22. Minors though emancipated, 

and even minors being mer- 
chants, cannot, 250 

23. Whether, if it was to liberate 
his father from prifon, ibid. 

24. What qualities are requifite for 
perfon*, to be received as furety, 

3 5 < 

25. 1 ft. Solvency, and property 

anfwerable, ibid. 

26. 2dly, He fhould have a do- 

micil in the place where the en- 
gagement is ^required to be 
given, ibid, 

27. That he be fubjell to arreft, 

25* 

28. In what cafes a debtor is bound 
to find a new furety in the place 
of one before received, ibidm 

29. In favour of whom, tod on 
whofr behalf the obligation of a 

k furety may be contraded, a$j 

39' For what obligations, 254 

31. Not for fuch as are null, ib. 

3 A 3 32, Nor 
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33. Nor for thofe contrafted by 
married women without being 
duly authorzrd, i. 3549 2^5 

33. Nor lor obligations contra bo 

nos mores, 255 

34. But a perfon may be furety for 
the obligation of a perfonal aft, 

256 

3j. And for the engagement of a 
furety, . ibid. 

36. So, not only for an obligation 

alieady contracted, but alfo for 
one to be contracted, ibid 

37. The engagement of a furety 

may be conrra&ed by fimule 
con fen t, if this be fufficiently 
indicated, 25. 

38. And either at the fame time as 
the principal obligation, or at a 
different ti:ne, before or after, 
and without the debtor’s coafem, 

ibid. 

39. Circumftances reguhting the 
extent of fureties* engagements, 

25 S 

40. Where a furety engages in 

general and indefinite tvrrms, he 
is liable for all th" obligations of 
the principal debtor, refusing 
from the comraft to which he 
has acceded, ibid. 

41. And for expends incurred 

again Ik the principal, 259 

42. But not for M gat ; >ns, ariftug 
from an extrirfic caufe, ibid . 

43. The furety for an adminiftra- 

tor of the public revenues is 
obliged only 'or the refutation of 
the public money, and not for 
penalties, ib. 

44. In what manner the engage- 

ments of fureties are ex tin - 
guifhed, 260 

45. The furety is difeharged by 
the creditor voluntarily receiving 
ffi’m the debtor an eftate by 
way of payment, though he 
(hould afterwards be evifted,i7W. 

46. But not by the creditor’s pro- 
longing the term of payment, 

t z6i 

47. Nor by the purfoits of the 

* creditor againll the principal 

debtor, ib. 

48. Of the different exceptions aI- > 

lowed to the engagements |# 
fureties, 262, audyi/. 


[And fee A&tons, Difcujpcn , Di- 
ntifon.] 

49. Where feveral perfons are 
fureties for a debtor, tin ugh 
they have among themWves the 
benefit of divifion, yet they can- 
not leparately oblige a creditor 
to receive the payment in part, 
if the creditor does not proceed 
ag&inft them, i. 348 

See Acknowledgment, e 5 Con- 
tribution, 1 ; Interpellation, J. 

SUBSTITUTION. 

1. Direft fob flit ution, what, ii. 494 

2 . Fidei-commiffarj fubftitution, 

nature of, ' ibid. 

3. In what manner it may be 

made, ibid. 49; 

4. Whether failure of the inftitu- 
ton of heirs is fufficient to an. 
ml a JUlei-commiffary fubftituticn, 

497 

See Heirs, 5, 6. 

tallies. 

1. TaJlirs, what, i. 489 

2. Nature of the proof they fup- 

ply, ibid. 

TENDER OF PAYMENT. 

See Offers of Payment. 

TERM OF PAYMENT. 

1. Nature and different kinds of 

payment, i. 130 

2. Terms, of right, and of grace, 

131 

3. Effeft of a term, and in what 

refpefts it differs from a con- 
dition, ib. 

4. A term is prefumed to be in- 

ferred in favour of the debtor ; 
though it is fomctixnes in faiour 
of the creditor, 132 

3. Whether a creditor can be 
obliged to receive before the 
term, ibid. 

6. In what cafes the debt may be 
required witl in the term, 1 ,3 

( 7. In what cafes a term is held to 
apply to a condition, and to a 
difpeiition, ibid, and note (b) 

1 h 

TERRIERS. 
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TERRIERS. 

1. Terriers how hr admiflible in 
evidence by (he French la*, 

i. 482, 4*3 

2 . By the EngUJb law they may be 

given in evidence, if. 161 

3. They are in all cafes evidence 

again ft the parfri, ibid, 

4. But not *or him, unlefs figned 

by himfelf and the churchwar- 
dens* ibid . 

TESTAMENT. 

See Will, 

TESTIMONY. 

See E vidence Parol Evidence , Wit- 
nejjes . • 

TIME. 

1. Of the computation of time, ac- 
cording to tne laws of England, 

ii. $0 

2. Confirudtion of the expreffion, 

“from Jucb a day ” ibid, 

3. War re omputation is to be 

made from an aft done, the day 
wh^n fuch aft wbb done is in- 
cluded, 51 

4. Import of the term of a year 

and a day, ibid. 

5. No fraction of a day allowable, 

ib. 

6. Deviations from this principle, 

S 2 

7. Conftruftion of a month , ibid . 

TRADESMAN’S BOOKS. 

|. Tradefuirn’* books, no evidence 
of tne aftual delivery 0 1 goods 
therein Hated :o have been fup~ 
plied, a i. 483 

a. How far they are evidence in 
their favour, ibid. 484 

3. Where an entry is made by the 
hand of a different perfon, it 
makes evidence again ft him, 

404, 485 

4. Secus as to loofe papers, fornd 

in their books. 485 

5. A vague acknowledgment of a 

debt in a tradefman's book, is* 
no evidence, unlefs the caufe of 1 
it be egpreifed or at lea/l pre 
fumed, 484, 485 


6. No perfon can ufe a tradefman’s 

book ag&inft him; nnlefs he 
confent to its being produced 
againft himfelf, i. 48c 

7. Of the nvidence of cradefmen** 
books by the EngUJb laws, ii. 187 

8. No perfon cau require' his own 

books to be received in his own* 
favour, ibid • 

9. Nor can one party compel ano- 
ther to produce his books, ibid m 

10. Whoever requires another's 
books to be produced, mu ft 
make his elrftion whether they 
(hall be received as evidence, 

ibid. 

1 1 . Cafes where books, in which 
entries had been made by per- 
Tons fubfequently deceased, have 
been received in evidence, 188, 

189, 190 

TRANSACTION. _ 
What that term implies in the civil 
law, i. 41, note (0). 

TRUSTS. 

1 . All declarations of truft mult, 

by the llatute of frauds, he in* 
writing, ^ ii. 200 

2. Excepting fuch as arife by im- 
plication of law, ibid. ' 

3. An agreement for one perfon to 
be truftee for others may be 
made out by letters in which he 
admitted himfelf to be fuch; 
and luch admiffion is equivalent 
to a formal declaration, ibid. 

4. Where a truftee purchafes lands 

with the croft money, and takes 
a conveyance in his own name, 
a truft will refulr, 201 

UNDERTAKINGS (1 Original 
and Collateral). 

1. .What are deemed fuch within 

the ftatote of frauds, ii. jog 

2, Where the whole obligation is 

confined to the perfon making a 
promife, though in refpeft of 
the benefit to another perfon, it 
is not an undertaking within the 
flatute, 199 

rt. An undertaking for better fe- 
•canty is void, rfj/. 

4. Where a ptrfcn, who make* an 
under- 
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undertaking, it intefefted jointly 
with other), hit engagement it 
binding, ii. 199 

UNILATERAL -CON- 
TRACTS. 

See Contrails, 6 . 

n. 

USAGE. 

, f. In the conftru&ion of inftru- 
menu, ufage is to be taken into 
confideration, * ii-~ 2 1 4 

2. Cafes, in which local cuftoms 

have been admitted to explain 
an inftrument, ibid, 2 1 $ 

3. But evidence of ufage is not ad 
miffible to contradidfc the expeefs 
terms of a written inftrument, 215 

4. Contemporaneous and fubfe- 
quently continuing ufage, ad- 
miflible as proper evidence to 
explain doubtful words in the 
initruments tbemfelves, 2 16— 

<21 

5. Of the effedi of ufage on the 

law, , 364—367 

USUCAPTION. 

r i. UAicapdon, nature of, ii. 413, 

* •* (<■) 

a* Ignorance of law is of no ad^ 

vantage in cafe of ufucaption, 

4 l 3 

WILL. 

1. To conftrue a will, the intent 

mull be taken from the whole 
will together, applied to the fub- 
jett matter to which fuck will re- 
lates, ii. ata 

2. Formalities neceflVy to a tefta- 
ment, under the Roman laws, 

493 

3. The wifdom of a teftament is a 

flrong proof ofthe fattity of the 
teftator,, 525,526 

4. Difference between tefiaments 

and' contracts, 541 

WITNESSES. 

i. Proof by witneffes not receiv- 
able againli, or beyond what is 
contained in a writing, >. 504J 

. 2, lllaftrations of this principle, 1 
ibid, 50J, 506 


3. Any perfon, profeffing a re- 
ligion that will be a tie upon 
him, may be admitted as a wit** 
nefs and fworn accordingly, 

& *34 

4. Therefore, the teftimony of 

Jews may be received in evi- 
dence, ibid . 

5. So, of Mahometans and Gen- 

toos,fcfr. ibid . 

6 . bo, of Quakers (on affirmation), 
except in criminal cafes, ibid . 

7. H w far the languape^ manner, 
and deportment of witneffes, af- 
fe£l heir teftimony, 254—238 

8. Influence of the general cha- 
racter of witneffes on their tefti- 
mony, confidered, 239, 260 

9. No witnefs can be allied any 

qu**ftiora, tending to criminate 
himlelf, 261 

10. The number of witneffes, and 

their concurrence in fupport of a 
given affertion, is a matter of 
importance in deciding on their 
teftimony, 262— 266 

11. How far the teftimony of a 
witnefs, who has depoled falfely 
in any part, is to be rejected, 

266 

la. A party cannot call witneffes 
to the discredit of others, whom 
he has before examined, ibid . 

13. Degree of credit to be given 
to an unwilling witnefs, 267 

14. The teftimony of one witnefs 
only, an inefficient proof, 

i. 514. ii. 271—-275 

15. A decree (hall not be made; 

againft the anfwer of a defend- 
ant upon the oath of one wit- 
nrfs, ii. 276 

16. Exception.— Where the evi- 

dence, produced by the plain- 
tiff, was fup ported and corrobo- 
rated by many concurring cir- 
cumAances, 277 

17. If a defendant in an anfwer 

affirm any thing, which he fe- ' 
conds by the teftimony of a 
(ingle witnefs, and nothing is 
proved againft" it, this is fuf- 
ficient, v $79 

1 ij . The eviderce of two wit- 
neffes is neerffary in cafes of 
trial for high treaion* ibid . 

19. But one witnels is admifiibie 

to 
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to prove a collateral fad, 35. Enumeration of perfons liable 
ii. 279 to this exception, i. 518, 519 — 

to. In cafes of perjury, two wit- 521 

Defies ate necefijr? to piove the 36. How far, by the law of £*• 
falfehood of wiiat has been gla*d % fufpicion of partiality af- 

(Worn, 280 feds the teftimony of a witnefs, 

ai. Whatever principles are ap- 11. 300, 301 

plicable to the Sufficiency of the 37. Where there is a certain benefit . 
proof given by two witnefies in or difad vantage to a witnefs, 

one cafe, are equally applicable. attending theconfequenceof the 

in others where there is the fame caufe one way, it operates as a 

necefiity, unlefs the particular disqualification, 302— 304 

nature of the fubjed induces a 38 Where the intereft of a com- 
diffe rence, ibid 281 muuity are in queilion, the mem- 

22. By the law of France , though bers of that community are not, 

two witnefies are (ufficicnt to in general, admiffible witnefies, 

prove a fad, yet, as the party 3°4— 3<>7 

who u admitted to prove is not 39. A truftce or executor, who haa 
certain wnat the witnefies will no beneficial intereft, may be 

depofc, he may examine 10 on admitted as a witnefs, 307 

one fad, i. 515 40- An interefied witnefs may be 

23. Reqiri fires to ‘’he validity of a ex amined from necefiity, H. 308 

witnets’s depofition, ibid. 516 41. No perfon (hall, by his owe 

24. Ot the quality or competency ad, render himfeit an incom-" 

of witnefies, and of fome par- petent witnefs, when a party haa 

ticular exceptions to their tefii- acquired an intereft in his tefti- 

mony, i. 3 17, and/*/. ii. 298, mony, ibid* 

and fol. 625, 626 42. Wncre a perfon, who is ten- 

25. Diftindion between the quali- dered as a witnefs, does every 

ties requifite for witnefies of thing he can to obviate any obd 1 
written ads, and thote of wit- jedion to his teftimony, the other 

Defies produced to prove a fad, party canfiot refute his examina- 

i. 517 lion, ^ ibid. 

26. Who cannot be witnefies, 43. A witnefs, having an equal 

ibid . intereft either way, may be ex- 

27. In fane perfons, ibid. ii. 298 amined, 309,310 

28. Children, 1.517 44. A witnefs, who is interefied in 

29. Cafes in which children may, the event of a fuit, is not neccf- 

by the law of England \ be ad- farily incompetent, unlefs he hat 

mitted as Witnefies, ii. 299 an intereft in rfiablilhing the 

30. Pcrfonal infamy, i. 518. ii. 299 truth of his anfwer to the quef- 

31. To fupport the objedion to a tion propofed, # . 310 

perfon's evidence on the ground 45. Hufbands and wives, either in 
of infamy, the record (or an civil or criminal cafes, cannot 

authenticated copy) of the con- be allowed as witnefies for or 

vidion and judgment mud be againft each q^er, 31 1 

produced, ii. 300 46. Exceptions. — High treafon, 

32. Whether the king’s pardon forcible marriage, ibid. 

rrftores the competency of a wit- 47. In trials forS polygamy, the 
nefs, ibid . evidence of the fecond wife only 

33. Though a general infamy of is admiflible, • ^ 3I8 

charader may defeat the credit, 48. In all public profecutions, the 
it does not atfed the competency party injured may be a witnefs, 

of a witnefs, ibid . 8 where there is only a fine to the 

34. Sufpicion of partiality aground %, king, and no private advantage 

of exception to a witnefs by the ^ ^riling to himfelf by fuch profe- 
oivillaw, 1.518 cution, 313 

49 - IW/» 
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49* Secies, if there ia any private 
l advantage to accrue from the 
* profecutton, it. 313 

jo. Bat perfons,. from whom pro- 
perty has been ftqlen, are not 
excepted;, though entitled to 
reftitntion in cafe of convidion, 

3*4 

£1. Nor, perfons entitled to re- 
wards for apprehending high- 
waymen, He. ibid \ 

5 a. A fufpicion.of fubornation 
is an obje&ion to a witnefs, 

i. 52s 

53. Whether a party grieved. can 
be a wiiriefs to prove a perjury, 
»• 3*5 

34* A perfon, whpfe name is 
forged, is an incompetent wit- 
neb to prove the forgery, unlefs 
he has a releafe from thofe who 
areinterefted in the validity of 
the inftrument, 315 

,55! A counfel or attorney cannot 
be allowed to give evidence of 
matters, difclofed confidentially 
to them in thofe capacities by 
their clients, 316, 317 

56. A petfon, who has given ere- 
c - die to a negotiable inftrument by 

potting his name to it, is admil- 
iible as a witnefs of < /dlls to in. 
validate it, 3x8 

57. Parents are not admiflible as 
witnefTet to baftardize their iftue, 

ibid. 319 ; 

58. Exceptions to whneffet by the < 

Roman law, 564, 565 ! 

59. Perfons under age, how far 
incapable of being witneffes, 

566 

do. Poverty, how far an exception 
to a witnefs, ibid. 

61. Decree, 567 

6s. Law-blits or caufea thereof, 

570 

63. Animofities v for favours re. 

fufed, 571 

64. Attachment to a patty in- 

tcrefttd, 5 73 

65* Wnethcr pofitive or negative 
witneffes are of mod importance 
in queftions of fanity or mfanity, 
599, 600 

See Crefi Examination, Exams*/ 
nutioa of Wunijjis* 9 


WOMEN. 

1. How far marrjed women may 

contrail, i. 29. ii. 31 

2. Ho (band compellable to pro- 
vide neccflaries for his wife, 

»• 31 

3. A wife, having ccmmnnity of 
property with her hufband, is 
deemed, as to that, to contrail 
in coujondion with him, i. 50 

4. Of the adnr.ffibility of wives 
and hufbands in evidence, for or 
agsinft each other, ii. 311, 3*2 

WRITINGS (Private). 

1. A As under common private 

fignature have equal credit with 
authentic alts againft the fub- 
fenbing parties, their heirs or 
fucceffors, i. 479 

2. Notes in writing, which are 

written in 1 different hand- 
writing from that of the fub- 
feribing party, are not valid, 
unlefs the debtor write at the 
bottom with his own hand, good 
for fuch a fum, 480 

3. Exception in favour of certain 

perfons, ibid. 

4. When the fum contained in the 
body of the note differs from 
that for which it is expreffed to 
be good, which Stall be valid, 

ibid \ 

5. A note In writing, found in the 

poffeffion of the debtor, is pre- 
sumed to have been paid or re- 
leafed , 481 

See alfo Signature • 

WRITTEN EVIDENCE.*- 

x. Commencement of proof by 

writing, * • i. 507 

2. Different examples of. com- 
mencement of proof by writing, 

ibid. 50S 

3. Proof of a debt by an alt, in 

which the fum it omitted, ia 
a commencement of proof by 
writing which ought to admit 
parol evidence, 509 

An all, written by the party 

- requiring proof, * cannot ferve 

'* him as a commencement of 
proof, 0 jzo 

5. Excep- 



INDEX. 




*. Exception. Tradefmen** 

hooka* »• Jio 

6 The writing of a third perfon 
'eanno^jte loch eoeunanceraent 

of proorT dtf. 

7. Nor » the ackeowledgtnpnt of 
0 debt* by one of the nein of a 
deceafed debtor, a commence- 
ment of proof agtinil bit eo- 
beiri, <W. 


S. Nor m aO, either r e e o h od by 
an Incompetent notary, or h» 
formal in itfelf, L M. jit 
9. How far written evidence fa 
admUBble to explain parol e*i- 
donee, fee P*nl RvUmttt }■ 
10—10 

See alfo Atfd$Ume* | ZXmf| 
Wrifogt (Priv*tt). 


THE END. 


KhM bjr A. Sttatae, taw Priatar to Hi* Ifajaty, 
Friotcrt.Street, Lontou 
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For execntmg veld exceeding. 

Foes ptrfenal rood 00 entire. 

Dele and even where there are mere than tt v* 

Not*, Mne io f for exempts feed preteBs • 

Dele the femicoloo. 

Note, Line », for ffoir reed 1V1. 

Mote, Line 5, 6, 7— The words from Afrw to wtltfi iftdttfive, to U 
tranfpofed to the end of the note. 

After method reed mi. 

Dele 41. 

Tranfpofe the wordi per feni witnefs. 

For raafr/t reed centra A 
For information read cerfirmathn. 

For exclnfive reed exceflive. 

Delete. 

5 Dele neetjfary, 

% Dele or rime of writing the fentence, far grander read fraurA 

For /trR read ^emr. 

For jShft reed prong, 

Aftei frequently reed te hi 
Dele air ady eluded te. 

Dele which 

For Ininee read incline , 

For dijcentinuance read dijcenntenance . 

For construed reed c incurring. 

For any, in, reed in any. 

For ob)t 8 i?n read queftien. 

For reprejfed -ead Jnpprtffed, 

For tbrm immediately read tbiir immateriality. 

After cure read cut. 

For I have known evidence read evidence woe , 

Dele properly. 

For degree read degree. 

For is reed are. 

For Maximilian reed Maximian* 

Dele the 
Dele 4«| 

For diflmB read diflant. 

For upon read from. 

For drawer read payee. 

For auafi read quern* 

For by read of. 

For From reed If frm. 

Fore trident read cendnB, 


• 4 ^ 1 ffltheref&r re?d thereof, 
ai For tar read cafe. 






